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Dram  Shops — W  c^ght  of  Circumstantial  as  Against  Direct  Evidence — 
Province  of  Jury— Special  Interrogatories — Evidence — Punitive  Darn-     lfS2s  321 


!•  In  an  action  tmder  the  Dram  Shop  Act,  where  the  proof  that 
plaintifiTs  husband  had  received  liquor  in  defendant's  saloon  was  purely 
circumstantial  and  was  contradicted  by  positive  evidence,  held^  that  it 
was  peculiarly  the  province  of  the  jury  to  decide  on  which  side  the 
truth  Jay.  , 

2,  Immaterial  evidence  which  was  admitted  against  objection  bear- 
ing on  the  question  of  damages,'  held^  to  have  been  so, carefully  guarded 
by  instnrctions  as  not  to  constitute  reversible  error. 

3L  If  defendant  sold  plaintiffs  husband  liquors  surreptitiously, 
against  repeated  protests  of  plaintiff,  after  the  husband  had  acquired  the 
liabit  of  drinking  to  excess,  and  under  circumstances  which  advised 
him  of  the  impoverished  condition  of  the  family,  punitive  damages 
might  properly  be  awarded. 

4.  Where  a  party  desires  special  findings,  his  questions  must  be  so 
framed  as  te  submit  to  the  jury  material  and  controlling  facts. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  County; 
the  Hon.  John  J.  Glenu,  Judge,  presiding. 
Vol.  xLvii  2  (17) 
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Messi's.  J.  L.  Haas  and  AY.  II.  Gest,  for  appellant. 

Messrs.  J.  T.  Kenwoktuy  and  M,  M.  Stukgeox,  for 
appellee. 

Mr.  Justice  IIarker.  This  was  a  suit  brought  by  appel- 
lee under  the  Dram  Shop  Act,  to  recover  damages  for  injury 
to  her  means  of  support,  her  pei*son  and  her  personal  prop- 
erty, caused  by  the  sale  of  intoxicating  liquor  to  her  hus- 
band by  api)ellant.  The  declaration  contains  two  counts. 
The  first  alleges  that  the  defendant,  a  saloon  keei>er,  sold 
and  gave  intoxicating  liquor  to  her  husband  from  time  to 
time,  causins^  his  continuous  intoxication  for  a  period  of 
two  years.  The  second  charges  such  sales  and  that  they 
caused  her  husband  to  become  an  habitual  diuniuitx.  A 
verdict  and  judgment  were  rendered  against  tie  defendant 
for  §1,200.  He  has  ap])ealed  and  seeks  a  reveTsal,  becj 
as  alleged,  the  Circuit  Court  erred  in  admitting  improper 
evidence,  in  giving  and  modifying  instructions,  in  refusing 
to  submit  certain  questions  of  fact  for  the  s}>ecial  finding  of 
the  jury,  and  because  the  verdict  is  against  the  evidence 
and  is  excessive. 

For  several  years  prior  to  the  commencement  of  tliis  suit 
William  Ferman,  the  husband  of  api)ellee,  had  lived  with 
his  wife  and  children  in  the  little  village  of  Hampton,  fol- 
lowing to  some  extent  the  occupations  of  barber,  paper 
hanger,  painter,  tinner,  clock  tinker  and  common  laborer. 
About  fifteen  years  ago  he  began  the  use  of  intoxicating 
liquor.  His  use  of  it  has  gradually  increased,  and  for  three 
or  four  years  he  has  neglected  the  support  of  his  family. 
Although  there  is  some  conflict  in  the  evidence,  we  are  sat- 
isfied from  it  that  for  four  or  five  years  the  family  have 
been  in  a  condition  bordering  on  pauperism,  and  that  such 
meager  support  as  they  have  had,  has  been  furnished  by 
appellee's  own  hands,  w^hile  her  husband  was  s])ending  his 
time  in  the  saloon  of  a})pellant  and  other  saloons  in  the 
village.  That  appellee  has  been  injured  in  her  means  of 
support  by  reason  of  the  intoxication  of  her  husband,  we 
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entertain  no  doubt.  The  only  serious  question  in  contro- 
versy is  the  connection  of  appellant  with  producing  that 
intoxication.  No  witness  testified  to  seeing  appellant  or  any- 
one in  his  saloon  sell  or  give  liquor  to  Ferman.  The  con- 
clusion that  he  did  obtain  liquor  there  was  evidently  reached 
from  the  circumstances  of  Ferman  spending  much  of  his 
time  in  the  saloon,  his  going  in  there  sober  and  coming  out 
drunk,  and  his  being  seen  at  appellant's  bar  with  glasses  in 
front  of  him.  Appellant  and  his  bartender  denied  on  oath 
that  Ferman  had  obtained  liquor  there,  and  they  were  cor- 
roborated by  Ferman  himself.  It  was  a  very  serious  mat- 
ter for  the  jury  to  disbelieve  this  positive  testimony,  and 
find  from  the  circumstances  alone  that  Ferman  had  pro- 
cured liquor  there;  but  it  was  their  peculiar  province,  in  view 
of  the  inhannony  between  the  positive  evidence  on  one 
side,  and  the  circumstantial  evidence  on  the  other,  to  decide 
where  the  truth  was.  We  are  not  prepared  to  say  that 
decision  was  wrong. 

Much  complaint  is  made  by  counsel  of  the  latitude  allowed 
b,y  the  court  to  the  plaintiff  in  showing  upon  the  trial  the 
number  of  children  in  the  family,  how  poorly  they  were 
provided  for,  the  character  of  labor  she  was  com])elled  to 
perform,  what  she  earned  and  how  she  spent  it  all  in  sup- 
port of  the  family.  "While  some  of  this  testimony  could 
have  been  excluded  as  immaterial,  we  are  unable  to  see  how 
its  admission  was  possible  to  affect  the  result  except  as  to 
matter  of  damages;  and  in  that  respect  it  was  most  care- 
fully guarded  by  instructions.  No  error  was  committed  in 
giving  instructions  for  the  plaintiff  or  in  modifying  others 
offered  by  the  defendant. 

The  defendant  asked  six  questions  of  fact  to  be  submitted 
to  the  jury  for  special  finding.  The  court  refused  three  of 
them  and  that  is  assigned  as  error.  One  jisked  the  jury  to 
find  whether  the  plaintiff  had  within  five  years  drank  intoxi- 
cating liquor  with  her  husband;  one  asked  them  to  find 
whether  she  had  within  that  time  drank  intoxicating  liquor 
with  her  husband  and  one  Joseph  Ilermer,  and  the  other 
asked  them  to  find  whether  she  had  within  that  time  drank 
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intoxicating  liquor  with  her  husband  and  one  S.  L.  Meader. 
Where  a  party  desires  special  findings  under  one  statute  his 
questions  should  be  so  framed  as  to  submit  to  the  jury 
material  and  controlling  facts.  C.  &  N.  W.  Ry.  Co.  v.  Dun- 
leavy,  129  111.  132.  The  questions  refused  did  not  submit 
niat<3rial  and  controlling  facts  and  were  properly  refused. 

It  is  contended  that  the  damages  are  excessive.  When 
considered  as  actual  damages  this  is  perhaps  true.  But  if 
the  jury  were  warranted  under  the  evidence  in  awarding 
actual  damages,  then  we  think  the  circumstances  were  suffi- 
cient to  authorize  the  awarding  of  punitive  damages  also. 
Clearly  the  plaintiff  was  injured  in  her  means  of  support  by 
the  intoxication  of  her  husband,  and  we  can  not  say 
the  jury  found  incorrectly  that  the  defendant  aided  in 
producing  that  intoxication.  If  he  sold  to  the  husband 
liquors,  he  did  so  surrei)titiouslj^,against  the  repeated  protests 
of  the  plaintiff,  after  the  husband  had  acquired  the  habit  of 
drinking  to  excess,  and  under  circumstances  which  ad- 
vised him  of  the  impoverished  condition  of  the  family. 

We  are  of  the  opinion  the  judgment  should  be  affirmed. 

Juilgwe7it  affirmed. 


William  A.  Coulson,  Administrator,  etc, 

V. 

St  AT  A  B.   Hartz. 

Limitafions—Viliether  Promise  to  Pay  Implied  from  Admission  of 
Indebtedness — Ledger  Entry  as  Admission. 

"Where  a  claim  is  presented  by  a  widow  against  the  estate  of  her  deceased 
husband,  and  the  defense  avers  that  it  was  in  part  barred  by  tlie 
statute,  held,  that  a  ledger  entry  of  a  balance  due  the  wife,  made  by  the 
husband  or  by  his  direction,  was,  under  the  circumstances,  such  an 
admission  that  the  amount  there  stated  was  due  and  impaid,  as  would 
raise  an  implied  promise  to  pay  such  amount  and  bar  the  statute. 

[Opinion  filed  May  25,  1893.] 
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Appea^l  from  the  Circuit  Court  of  Peoria  County:  the 
Hon.  X.  E.  WoRTiiiNGTON,  JudgC)  presiding. 

Messrs.  Judson  Stare  and  McCulloch  &  McCullooh,  for 
appellant. 

That  part  of  the  account  preceding  the  balance  struck  Jan- 
uary 18,  18y6,  is  barred  by  the  statute  of  limitations.  The 
claim  as  presented,  with  the  exception  of  one  item  on  the 
credit  side  and  three  or  four  counter-balancing  items,  was 
more  than  five  years  old  at  the  time  of  the  death  of  the  intes- 
tate. It  is  now  claimed  that  the  entry  of  these  items  on 
his  books  of  account  draws  after  them  all  the  preceding 
items  so  as  to  do  away  with  the  bar  of  the  statute  of  limita- 
tions. In  this  we  think  they  have  entirely  failed,  for  the 
following  reasons : 

First.  The  rule  never  did  prevail  except  in  cases  where 
there  were  mutual  dealings  calling  for  debits  and  credits 
between  the  parties.  We  do  not  now  allude  to  the  exception 
of  accounts  between  merchants  mentioned  in  the  older  statutes 
of  limitation.  Such  exceptions  have  nothing  to  do  with  the 
present  controversy.  The  rule  as  contended  for  by  the 
appellee  never  did  apply  to  any  case,  except  as  before 
stat-ed,  to  those  in  which  there  were  mutual  dealings  requir- 
ing the  keeping  of  mutual  accounts  between  the  parties. 
Boyer  v.  Sweet,  3  Scam.  120. 

But  that  rule  has  never  been  adopted  in  this  State.  In . 
the  case  of  Thompson  v.  Keed,  Adm'x,  48  111.  118,  it  is  said 
by  Mr.  Justice  Lawrence  that  the  tendency  of  modern  decis- 
ions has  been  greatly  to  restrict  the  application  of  the  doc- 
trine of  mutual  credits  to  the  statute  of  limitations;  citing 
2  Parsons  on  Contract,  351,  and  cases  cited  in  the  notes. 

In  Keeves  v.  Ilerr,  Ex.,  59  111.  81,  it  was  decided  that 
where  all  the  items  of  an  unliquidated  account  are  on  one 
side,  the  last  item  which  happens  to  be  within  the  statute 
of  limitations  will  not  draw  after  it  those  of  a  longer  stand- 
ing. To  the  same  effect  is  Harris  v.  The  Jackson  County 
Ag'l  Board,  9  111.  App.  272. 

The  principle  upon  which  the  rule  contended  for  rested 
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was,  that  the  giving  of  the  credit  of  one  or  more  items 
within  a  period  of  the  statute  of  limitations  amounted  to 
evidence  of  an  acknowledgment  of  there  being  an  open 
account  between  the  parties,  and  of  a  promise  to  pay  the 
balance  when  the  stime  should  be  ascertained.  In  Catling 
V.  Skoulding,  6  T.  R.  180,  which  is  the  leading  case  upon 
that  subject,  the  rule  was  so  stated  by  Lord  Kenyon,  who 
rendered  the  decision.  In  the  note  to  2  Parsons  on  Con- 
tracts, cited  as  aforesaid,  with  approval  by  our  Supreme 
Court,  it  is  said  :  "  Perhaps  this  decision  is  consistent  with 
the  views  then  prevailing  in  respect  to  new  promises  and 
acknowledgments;  but  it  is  su])mitted  tliat  it  can  not  be  sus- 
tained upon  principle,  since  the  decision  in  Tanner  v.  Smart, 
in  England  (6  B.  &  C.  (»03),  and  Bell  v.  Morrison  in  this 
country  (1  Pet.  351).  And  this  is  tlie  view  adopted  by  the 
Supreme  Court  of  New  Hampshire,  in  Blair  v.  Drew,  6 
N.  11.  235."  The  note  then  goes  on  to  quote  largely  and 
witli  approval  from  the  opinion  of  Mr.  Justice  Parker  in 
the  last  cited  case,  which  seems  to  us  to  be  conclusive  of 
this  question. 

Following  out  the  principle  upon  which  our  Supreme 
Court  rests  the  defense  of  the  statute  of  limitations,  namely, 
that  it  is  a  statute  of  repose,  and  not  merely  a  statute 
which  raises  the  presumption  of  payment  from  lapse  of 
time,  the  rule  has  become  firmly  established  in  this  State, 
that  a  mere  admission  of  the  existence  of  a  debt  will  not 
take  it  out  of  the  statute  of  limitations;  but  in  order  to  have 
that  effect,  such  admission  must  be  of  a  sum  certain  to  be 
due  to  the  plaintiff,  accompanied  by  the  promise  to  him  or 
his  agent  to  pay  the  same,  and  that  a  promise  made  to  a 
third  party  is  not  sufficient  for  that  purpose.  Norton  v. 
Colby,  52  111.  198;  McGrew  v.  Forsyth,  80  111.  596;  Teessen 
V.  Camblin.  1  111.  App.  42-1;  Katz  v.  Moessinger,  7  111.  App. 
536;  McClintick  v.  Layman,  12  111.  App.  356;  Bassettv.  Ko- 
ble,  15  111.  App.  360. 

Where  the  book  accounts  of  a  defendant  are  introduced 
as  evidence  against  himself,  it  is  upon  the  principle  that 
entries  made  therein  are  admissions  made  by  him  against 
his  own  interests.     1  Greenleaf's  Evidence.  Sec.  120. 
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But  it  is  noAvhere  held  that  such  entries  made  upon  one's 
own  books  are  evidence  of  the  existence  of  any  previous 
debt  unless  such  entries  have  reference  to  such  previous  debt. 

Messrs.  Hopkins  &  ITAM^roxD,  for  appellee. 

It  is  urged  by  api)ellant  that  neither  the  statute,  nor  the 
common  law,  are  so  complied  with  as  to  authorize  the  intro- 
duction of  these  account  books  in  evidence.  But  it  will  bo 
observed  that  this  case  is  not  one  to  which  the  said  statute 
and  rules  of  the  common  la^v  relate.  Thev  refer  to  cases  in 
which  a  plaintiff  seeks  to* make  his  own  books  evidence  of 
a  claim  in  his  own  favor,  and  prescribe  the  terms  upon  which 
he  may  do  so.  But,  in  this  case,  the  plaintiff  produces  the 
defendant's  books,  with  entries  made  by  him  upon  them 
showing  her  claim  admitted  and  stated  by  S.  B.  Hartz  in  his 
lifetime,  in  his  own  handwriting  and  bj'-  his  authorit3\ 
The  admissibility  of  these  books,  to  prove  the  issue,  depends 
upon  no  statute  but  upon  the  general  law  of  evidence.  And 
by  that,  as  we  understand  it,  they  are  competent  and  very 
satisfactory  admissions,  and  conclusive,  unless  the  contrary 
is  shown. 

In  1  Phillips  on  Evidence,  edition  of  18G8,  p.  3G0  (mar- 
ginal 430),  the  rule  is  thus  stated  : 

"  It  is  scarcely  necessary  to  observe  that  where  the  party 
him.self  furnishes  an  account  making  against  him,  it  is  very 
satisfactory  evidence  of  an  admission.  Such  an  account  is 
an  express  admission  if  signed,  and  when  not  signed,  yet, 
being  proved  to  be  in  the  defendant's  handwriting,  it  is 
allowed  to  go  to  the  jury  against  him.  So  any  paper  writ- 
ten by  a  party  is  evidence  against  him,  though  it  be  signed 
by  a  third  party."  Authorities  are  cited  supporting  the 
text. 

In  1  Phillips  on  Evidence,  p.  307  (marginal  p.  377,  first 
clause),  it  is  said :  "  But  the  books  of  deceased  persons  are 
considered  as  sworn  to  and  come  with  the  same  force  as 
books  supported  by  the  oath  of  living  parties.  And  the 
course,  where  a  party  has  died,  is  to  prove  his  handwriting," 
etc.    Authorities  are  here  also  cited  in  support  of  the  text. 
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It  is  further  objected  by  appellant  that  the  books,  even  if 
competent  evidence  and  uncontradicted,  do  not  prove  enough 
to  warrant  a  recovery. 

The  defense  of  the  statute  of  limitations  being  interposed, 
apjiellant  urges  that  even  if  the  books  are  regarded  as  a  full 
and  unqualified  admission  of  the  indebtedness  after  the  bar 
of  the  statute  had  run,  still  they  do  not  contain  a  promise  to 
pay  the  debt,  and  that  such  proiniseis  a  further  necessity  in 
order  to  take  the  claim  out  of  the  bar  of  the  statute  of  lim- 
itations. 

We  do  not  understand  the  rule;  but  we  understand  the 
law  to  be  that  a  clear  admission  of  the  debt,  and  that  it  is 
due  and  unpaid,  made  after  limitation  has  run,  unaccom- 
panied by  anything  done  or  said  at  the  time,  in  conflict 
.>vith  the  admission,  and  from  which  an  intention  not  to  pay 
may  be  'inferred,  a  promise  to  pay  will  be  implied  from  such 
unqualified  admission  of  the  indebtedness. 

The  cases  cited  by  appellant's  brief  to  support  the  rule  he 
contends  for  do  not  support  it,  but  do  support  the  rule  we 
contend  for. 

In  Carroll  v.  Forsyth,  t)9  111.  127,  at  p.*  131,  the  court,  by 
Mr.  Justice  Scholfield,  say :  "  The  law,  as  recognized  by 
this  court,  is,  that  to  remove  the  bar  of  the  statute  of  limita- 
tions, it  is  incumbent  on  the  plaintiff  to  prove  *  *  *  an 
unqualified  admission  that  the  debt  is  due  and  unpaid, 
nothing  being  said  or  done  at  the  time  rebutting  the  pre- 
sumption of  a  promise  to  pay.  It  must  be  of  such  a  char- 
acter as  to  show  clearlv  the  rccoo:nition  of  the  debt  and  an 
intention  to  pay  it."  Citing  Parsons  v.  Northern  Illinois 
Coal  &  Iron  Co.,  38  111.  433;  Ayere  v.  Kichards,  12  111.  14S; 
Norton  V.  Colby,  52  111.  199. 

In  the  same  case  the  court  also  quote  and  aj)prove  the 
rule,  as  stated  by  Judge  Story  in  Kail  v.  Morrison,  1  Peters, 
326,  in  this  language :  "  If  there  be  no  express  promise, 
but  a  promise  to  be  raised  by  implication  of  law  from  the 
acknowledgment  of  the  party,  such  acknowledgment  ought 
to  be  certain  and  unqualified,  and  a  direct  admission  of  a 
previous  subsisting  debt  which  the  party  is  liable  and  will- 
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ing  to  pay.  If  there  be  accompanying  circumstances  which 
rei)el  the  presumption  of  a  purpose  or  intention  to  pay,  or 
if  the  expressions  be  equivocal,  vague  or  indeterminate, 
tending  to  no  certain  conclusion,  but  at  best  to  probable 
inferences  which  affect  different  minds  in  different  ways, 
we  think  they  ought  not  to  go  to  the  jury  as  evidence  of  a 
new  promise  to  renew  the  cause  of  action." 

In  Wachter  v.  Albee,  80  111.  47,  the  case  of  Kneer  v.  Creede, 
19  111.  189,  and  Ayers  v.  Eichards,  12  111.  147,  are  referred 
to  and  noted,  and  said  case  of  Carroll  v.  Forsyth  is 
alluded  to  by  Mr.  Justice  Craig,  speaking  for  the  court,  at 
p.  49,  in  this  language :  "  And  in  the  late  case  of  Carroll 
V.  Forsyth,  69  111.  127,  it  is  held  an  express  promise  to  pay 
must  be  proved,  or  an  unqualified  admission  that  the  debt 
is  diie  and  unpaid,  nothing  being  said  or  done  at  the  time 
rebutting  the  presumption  of  a  promise  to  pay." 

The  case  of  Quayle  v.  Guild,  Adm'r,  91  111.  378,  cited  by 
appellant's  brief,  is  not  in  conflict  with  the  doctrine  afore- 
said. In  that  case,  at  p.  385,  bottom,  and  384,  top,  the  court, 
by  Mr.  Justice  Sheldon,  say:  "  In  order  to  take  a  case  out 
of  the  statute  of  limitations  there  must  be  a  promise  to 
pay  the  debt.  It  is  not  sufficient  that  the  debtor  admit  the 
account  to  be  correct,  but  he  must  have  gone  further  and 
admitted  that  the  debt  was  still  due  and  had  never  been 
paid." 

Mr.  Justice  Cartwright.  Mrs.  Stata  B.  Hartz  filed  in 
the  Probate  Court  two  claims  against  the  estate  of  her  de- 
ceased hu^and,  Samuel  B.  Hartz.  The  claims  were  con- 
solidated and  tried  and  $3,300.73  was  allowed.  On  appeal 
to  the  Circuit  Court  there  was  a  trial  by  that  court  and 
$3,157.74  was  allowed,  and  the  administrator  appealed.  The 
proof  of  the  amount  allowed  consisted  of  entries  made  by 
Samuel  B.  Hartz,  or  by  his  direction,  in  books  of  account 
kept  by  him.  Two  ledgers,  two  journals  and  a  cash  book 
were  produced  from  the  custody  of  his  administrator,  as  his 
books  of  account,  and  the  entries  were  contained  in  them. 
The  statute  of  limitations  was  interposed  as  a  defense.   The 


26  Appellate  Courts  of  Illinois. 

Vol.  47.]  Coulson  v.  Hartz, 

first  item  of  the  account  as  shown  by  the  ledger  was  under 
the  date  of  October  12,  1878,  and  the  account  contained  sub- 
sequent items  on  each  side  down  to  January  18,  1880,  when 
it  was  balanced  for  the  first  time,  and  showed  a  balance  in 
favor  of  Mrs.  Ilartz  of  $-l:,017.94.  This  balance  of  8-^,917.04 
was  carried  forward  into  the  new  account  which  was  started 
with  that  balance  and  ccmtinued  with  items  on  each  side,  the 
last  of  which  was  on  January  21,  1887.  The  account  was 
finally  bahinced  January  27,  1887,  showinof  a  balance  due 
Mrs.  Ilartz  of  $4,811.20.  This  balance  was  carried  forward 
on  the  credit  side  of  the  ledger.  The  ledger  account  was 
entitled,  "  Mrs.  Stata  B.  Ilartz,"  and  the  final  entry  was  as 
follows : 

"  1887.     Jan'y  27.     By  balance 84,811.20." 

.  The  first  balancing  of  the  account  was  more  than  fiye 
years  before  the  death  of  Samuel  B.  Ilartz,  but  the  last 
balancing  and  entry  of  the  balance  due  Mrs.  Hartz  as  well 
as  some  of  the  later  items  of  the  account  were  within  such 
five  years.  This  account,  in  connection  with  the  entries  of 
credits  to  IMrs.  Ilartz  in  the  other  books  from  which  the 
same  were  posted  to  the  ledger,  was  the  evidence  relied  u])on 
to  establish  the  claim  and  take  it  out  of  the  statute  of  lim- 
itations. It  is  claimed  by  ap])ellant  that  the  evidence  was 
insufficient  for  such  purposes. 

The  nature  and  uses  of  a  ledger  are  well  known.  It  is 
a  book  used  for  the  purpose  of  keeping  a  summary  of  all 
the  accounts  which  the  person  keeping  it  has  with  each  per- 
son in  whose  name  a  ledger  account  is  kept.  It  is  the  final 
book  of  account  to  which  all  the  items  of  account  are  car- 
ried from  the  journals  or  other  books  containing  items  be- 
longing to  the  account.  The  items  so  carried  to  the  ledger 
account  are  there  entered  in  their  appropriate  places  so  as 
to  show  in  one  place  in  that  book  the  condition  of  the  whole 
account  with  the  particular  person  named.  In  keeping 
with  such  uses  and  purposes  the  ledger  in  question  con- 
tained charges  and  credits  brought  from  other  books,  and  is 
to  be  presumed  to  show  the  condition  of  the  whole  account. 
When  the  balance  was  struck  it  was  intended  to  show  the 
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arnount  due  appellee,  and  we  think  that  it  was  rightly  re- 
garded as  an  admission  that  the  balance  of  $4,311.26  was 
then  due,  owing  and  unpaid  to  her.  An  admission,  wher- 
ever found,  is  admissible  in  evidence  against  the  person  mak- 
ing it.  But  it  is  insisted  that  in  order  to  remove  the  bar  of 
the  statute  of  limitations  an  express  promise  to  appellee  to 
pay  the  amount  was  essential.  It  seems  to  be  the  rule  that 
an  express  promise  to  pay  is  not  necessary,  but  that  an  im- 
plied promise  is  a  sufficient  new  promise  to  remove  the  bar 
of  the  statute.  If  the  entry  would  be  sufficient  to  establish 
the  claim  as  an  original  transaction,  no  reason  occurs  to  us 
why  it  would  not  be  sufficient  as  a  new  promise.  It  is  held 
that  a  promise  will  be  implied  from  an  unqualified  admis- 
sion that  the  debt  is  due  and  unpaid,  accompanied  by  noth- 
ing said  or  done  to  rebut  the  presumption  of  a  promise  to 
pay  it.  In  Ditch  v.  Vollhaidt,  82  111.  13-4,  an  implied 
promise  arising  from  a  recognition  of  the  debt  and  an 
express  promise  to  pay  part  of  it  on  a  day  named,  was  held 
sufficient,  without  any  express  promise  to  pay  the  balance. 
In  Schmidt  v.  Pfau,  114  111.  404,  it  was  held  that  the  state- 
ment by  Schmidt,  "  This  matter  of  salary  has  not  been  set- 
tled yet — we  owe  you  for  three  years'  salary,"  clearly  took 
the  claim  out  of  the  statute,  although  the  amount  of  the 
salary  was  in  controversy.  The  balance  in  the  ledger  was 
an  admission  by  which  Samuel  B.  Ilartz  acknowledged 
without  condition  or  qualification  that  the  amount  there 
entered  was  due  to  appellee  and  unpaid.  From  such  admis- 
sion it  seems  that  a  promise  to  pay  may  be  fairly  implied. 
The  parties  were  husband  and  wife  living  together,  and  so 
far  as  appears  he  kept  the  only  account  between  them.  The 
ledger  account  was  for  their  examination  and  inspection,  to 
inform  themselves  of  the  condition  of  the  account  or  for  the 
purpose  of  settlement,  but  not  for  delivery  to  her.  The  ac- 
count being  entitled  in  her  name  we  think  was  an  admission 
to  her,  but  not  of  a  nature  to  be  delivered  to  her  to  take 
effect.  While  it  may  be  regarded  the  same  as  a  writing  ad- 
dressed to  her,  it  is  not  the  same  as  a  writing  intended  for 
delivery,  but  which  has  never  been  delivered.    We  think  that 
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she  will  be  presumed  to  have  accepted  and  acted  upon  the 
admission  and  the  promise  implied  tlierefrom. 

Appellant  proved  that  Mr.  Ilartz  built  an  addition  to  the 
house  in  which  he  and  appoUee  lived  with  his  family,  the 
title  to  which  was  in  appellee,  and  that  he  expended  §2,000 
in  building  the  same.  There  was  no  evidence  that  the 
money  so  spent  was  ever  charged  to  appellee  or  that  it  was 
ever  intended  to  charge  her  with  it.  There  was  no  pre- 
sumption that  she  was  to  repay  it  under  those  circumstances, 
and  the  court  was  right  in  refusing  to  allow  it  as  a  set-off. 
The  judgment  will  be  affirmed. 

Judijincnt  affirmed. 

Mr.  Justice  ITarker,  dissenting.  I  am  unable  to  con- 
cur with  the  majority  of  the  court.  I  think  that  part  of  the 
account  preceding  the  balance  struck  January  18,  1886,  was 
barred  bv  the  statute  of  limitations.  I  do  not  think  that 
the  balance  entry  of  January  27,  1887,  appearing  upon  the 
ledger  of  deceased,  was  sutlicient  to  remove  the  bar  of  the 
statute.  My  associates  are  of  the  opinion  that  if  the  entry 
w^as  sulFicient  to  establish  the  claim  as  an  original  trans- 
action, it  would  be  sufficient  as  a  new  promise.  It  is  upon 
this  point  that  I  disagree  with  them.  I  am  unable  to  regard 
the  entry  as  more  than  a  bare  admission,  unaccompanied  by 
any  promise  to  pay.  I  do  not  understand  that  a  mere  ac- 
knowledgment of  the  correctness  of  an  account,  unaccom- 
panied by  a  promise  to  pay,  is  sufficient  to  take  it  out  of  the 
operation  of  the  statute.  While  I  do  not  regard  proof  of 
an  express  promise  as  necessary,  yet,  as  I  read  the  decision 
of  our  Supreme  Court,  the  rule  is,  that  in  order  to  take  an 
account,  already  barred,  out  of  the  operation  of  the  statute, 
nothing  short  of  an  express  promise  or  circumstance  showing 
an  unqualified  intention  to  pay  will  suffice.  It  is  neces- 
sary, too,  that  the  promise  be  made  to  the  person  to  whom 
the  barred  debt  was  due  or  to  some  one  authorized  to  act  in 
his  behalf.  Ayers  v.  Richards,  12  111.  147;  Keener  v.  CruU, 
19  111.  180;  Carroll  v.  Forsyth,  G9  IIJ.  127;  Norton  v.  Colby, 
52  111.  198;  Wachter  v.  Albee,  80  111.  47;  McGrew  v.  For- 
syth, 80  111.  596. 
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It  does  not  appear  from  the  evidence  that  the  fact  of  the 
entry  was  communicated  to  the  claimant,  nor  that  she  knew 
anvthinff  about  it  until  after  the  death  of  her  husband.  To 
my  mind  there  were  no  such  circumstances  accompanying 
the  entry  as  to  warrant  the  inference  of  a  promise  to  pay 
the  debt. 


Stephen  Marschall 

V. 

Anna  Belle  Laughran. 

Dram  Shops — Proximate  Cause  of  Death — Evidence — Instructions — 
Scope  of  Cross-examination — Measure  of  Damages, 

1.  Li  an  action  under  the  Dram  Shop  Act  brought  by  a  widow  to  re- 
cover damages  for  the  death  of  her  husband,  held,  that  the  evidence  justi- 
fied the  finding  that  the  proximate  cause  of  death  was  a  faU  by  deceased 
while  intoxicated. 

2.  Wliere  deceased  after  the  fall,  vomited,  any  one  with  a  sense  of 
smeU  was  competent  to  testify  as  to  the  presence  of  spirituous  hquor  in 
the  contents  of  the  stomach. 

8.  Upon  cross-examination  of  a  witness  to  develop  the  fact  of  his 
interest  in  the  suit,  it  was  the  interest  of  the  witness  as  he  then  under- 
stood it  that  was  proper  to  be  considered  by  the  jury,  and  the  fact  that 
he  was  mistaken,  as  was  subsetiuently  discovered,  as  to  such  interest,  did 
not  affect  the  propriety  of  tlie  cross-examination. 

4.  Upon  the  case  presented,  heldj  that  the  damages  were  not  excessive, 
the  jury  having  been  properly  instructed. 

[Opinion  filed  May  25,  1893.] 

Appkal  from  the  Circuit  Court  of  Eock  Island  County; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Joseph  L.  Haas,  for  appellant. 

Messrs.  McEniry  &  McEnirt,  for  appellee. 
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Mb.  Justice  Cartwright.  Appellee  brought  this  suit 
against  ap]>ellant,  a  saloon  keei)er,  to  recover  duiiiages  under 
the  Dram  Shop  Act  for  injury  to  her  means  of  support,  result- 
ing from  the  death  of  her  husband,  and  obtained  a  verdict 
for  $2,000,  on  which  the  court,  after  overruling  a  motion 
for  a  new  trial,  entered  judgment. 

The  facts  aj)pearing  on  the  trial  were  substantially  as 
follows :  The  deceased  was  about  twenty-eight  veal's  old 
wiien  he  died.  He  was  an  able-bodied  man,  of  good  general 
health,  of  good  education  and  of  sober  and  steady  habits. 
He  had  learned  the  trade  of  a  machinist  and  worked  at  it  a 
short  time,  after  which  he  enlisted  in  the  regular  anny  of 
the  United  States  and  served  five  years.  He  was  married 
to  appellee  June  12,  1890,  while  serving'  in  the  army  and 
stationed  in  Montana.  As  a  soldier  he  received  $13  a  month 
and  rations  and  clothing.  He  was  discharged  from  the 
army  March  5,  1S91,  after  which  he  and  his  wife  visited 
their  relatives,  and  afterward  came  to  Rock  Island,  October 
16, 1891,  in  hopes  of  finding  work  at  his  trade  or  some  other 
suitable  occupation.  He  had  not  found  or  done  any  work 
since  his  discharge.  During  the  evening  of  December  2, 1891, 
he  came  to  appellant's  saloon  perfectly  sober  and  remained 
there  until  near  midnight.  While  there  appellant  sold  to 
him  several  drinks  of  lager  beer  and  hot  Xew  England  rum. 
The  bill  against  him  for  liquor  and  cigars  sold  to  him  on  that 
occasion  was  $2.20,  a  part  of  which  liquor  and  cigars  were 
used  in  treating  othei's,  some  of  whom,  at  least,  treated  him 
to  drinks  in  return.  When  he  left  the  saloon,  he  started 
with  a  companion  for  his  home  which  was  in  the  second 
story  of  a  building,  and  in  going  up  the  outside  stairway,  he 
fell  from  a  landing  over  the  railing  headlong  to  the  frozen 
ground  below,  a  distance  of  from  thirteen  to  sixteen  feet. 
He  was  taken  up  unconscious  and  lived  five  days,  during 
which  time  he  was  sometimes  rational  and  sometimes  deliri- 
ous, and  at  the  end  of  that  time  he  died — on  the  Monday  even- 
ing following  the  fall.  He  had  professional  medical  attend- 
ants, who  pronounced  the  injury  concussion  of  the  brain  or  a 
clot  of  blood  on  the  brain.     The  evidence  established  the  sales 
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of  intoxicating  liquors  by  appellant  to  the  deceased,  and  the 
fact  that  several  such  sales  were  of  hot  Kew  England  rum, 
and  fully  justified  the  jury  in  finding  that  such  liquor  caused 
intoxication  of  the  deceased  and  his  consequent  fall  and 
death.  It  is  urged,  however,  that  the  fall  was  not  the  cause 
of  his  death.  This  claim  is  founded  on  the  fact  that  during 
his  illness  and  delirium,  his  wife  frequently  moistened  his 
lips  with  whisky  and  water  by  putting  her  fingers  in  the 
liquid  and  touching  his  lips,  aild  two  days  before  he  died  she 
gave  him  part  of  a  glass  of  beer.  It  is  argued  for  appellant 
that  this  was  the  cause  of  his  death;  that  by  moistening  his 
lips  with  liquor  and  water,  the  liquor  was  inhaled  as  it  evap- 
orated, and  thereby  she  distilled  the  poison  laden  fumes  of 
alcohol  into  his  system,  and  put  all  the  endeavors  of  science 
and  medical  lore  at  defiance,  and  when  such  conduct  was 
followed  by  giving  part  of  a  glass  of  beer  it  proved  fatal. 
The  evidence  does  not  justify  that  conclusion.  It  would 
seem  more  rational  to  refer  the  death  to  the  fall  than  to  the 
fumes  of  w^hisky  mingled  with  w^ater,  and  the  medical  testi- 
mony leads  to  the  belief  that  the  fall  was  the  proximate 
cause  of  death. 

Appellee  testified,  under  objection,  that  deceased,  w^hen 
taken  up  stairs  after  the  fall,  vomited  blood  and  whisk}^  and 
that  one  could  smell  whisky  all  over  the  house.  It  is 
objected  that  the  presence  of  whisky  in  the  contents  of  the 
stomach  could  only  be  proven  by  expert  testimony,  or  by 
chemical  analvsis,  and  that  the  uncertaintv  of  other  evidence 
is  illustrated  in  this  case  bv  the  fact  that  it  was  rum  instead 
of  whisky.  It  might  require  a  chemist  in  such  a  case  to 
decide  whether  liquor  was  distilled  from  molasses  or  corn, 
but  any  person  with  the  sense  of  smell  is  competent  to  dis- 
cover and  testify  to  the  presence  of  spirituous  liquor  on  such 
an  occasion,  and  there  was  no  attempt  to  distinguish  difTer- 
ent  sorts  of  liquor  by  the  witness.  The  only  material  inquiry 
was  whether  there  was  spirituous  liquor  preseiit,  and  if  there 
was  anything  in  the  point  that  she  misnamed  the  kind,  appel- 
lant had  the  full  benefit  of  that  fact.  It  is  objected  that  the 
court  permitted  a  cross-examination  of  appellant's  witness, 
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John  Ohlweiler,  president  of  the  Liquor  Dealers'  Associa- 
tion, as  to  the  interest  of  his  association  in  the  result  of  the 
suit.  The  cross-examination  was  proper  to  show  his  relation 
to  the  suit  and  his  interest  in  the  result  as  affecting  his  cred- 
ibility. On  such  cross-examination  he  testified  that  it  was 
his  duty  by  virtue  of  his  office,  to  investigate  suits  brought 
against  members  and  in  proper  cases  defend  them;  that  liis 
association  was  contributino:  to  the  defense  of  this  suit  and 
that  in  case  judgment  was  recovered  the  association  was  to 
pay  the  whole  judgment  and  costs.  Afterward,  on  the 
motion  for  a  new  trial,  he  made  an  affidavit  that  the  associa- 
tion only  aided  the  defense  and  appropriated  limited  sums 
of  money  for  such  purposes,  as  he  had  subsequently  dis- 
covered, but  that  did  not  affect  the  right  of  cross-examina- 
tion which  had  been  exercised.  His  relation  to  the  suit  as 
he  understood  it  at  the  time  he  testified  was  pro})er  for  the 
consideration  of  the  jury. 

The  court  refused  appellant's  fourth  and  sixth  instructions, 
and  this  is  complained  of.  The  fourth  pointed  out  a  witness 
by  name  and  applied  a  rule  of  law  to  him,  and  was  riglitly 
refused.  Phenix  Ins.  Co.  v.  La  Pointe,  118  111.  3S4.  The 
sixth  required  of  apj^Uant  a  higher  degree  of  proof  than  the 
law  demanded  and  was  erroneous. 

Appellee  was  allowed  to  prove  the  current  rates  of  wages 
of  common  laborers  and  of  machinists,  and  this  is  objected 
to.  The  amount  of  injury  to  the  means  of  support  of 
appellee  depended  upon  the  ability  of  her  husband  to  earn 
money.  After  his  discharge  he  had  not  been  at  work,  but 
had  gone  from  place  to  place  in  search  of  work.  As  he 
had  not  found  work  it  was  not  possible  to  prove  what  he 
would  probably  have  earned  if  he  had  lived  by  what  he 
had  earned.  What  he  would  have  been  worth  to  his  wife 
as  a  means  of  support  was,  as  it  often  is,  not  capable  of 
exact  determination,  but  the  jury  were  called  upon  to  decide 
that  question  and  should  have  the  best  information  attain- 
able as  to  his  ability  to  earn  money  for  her  support.  In 
Flynn  v.  Fogerty,  106  111.  203,  it  was  held  "  highly  proper 
to  show  what  the  deceased  himself  had  done  in  his  lifetime, 
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his  habits  of  industry  and  thrift,  income,  and  all  that  sort  of 
thing,  with  a  view  of  determining  what  he  probably  would 
have  done  in  the  future  had  he  not  been  killed."  These 
things  were  all  fully  shown  to  the  jury  in  this  case.  It  was 
shown  that  he  had  once  acquired  the  capacity  to  earn 
money  in  the  trade  of  a  machinist,  that  he  had  afterward 
been  in  the  army  and  that  he  had  not  since  worked  at  any 
occupation.  The  jury  were  instructed  that  they  should 
consider  what  the  deceased  himself  had  done  in  his  lifetime, 
the  character  of  his  business  or  occupation  and  the  income 
derived  therefrom,  his  habits  of  industry  and  thrift,  his 
age  and  physical  condition,  with  a  view  of  determining 
wkat  he  would  have  done  in  the  future  had  he  lived,  but 
that  they  had  no  right  to  indulge  in  speculations  or  con- 
jectures not  supported  by  the  evidence.  The  correct  rule 
of  damages  was  given  to  the  jury.  We  think  that  in 
view  of  his  education,  age,  habits,  health  and  physical 
condition,  and  regarding  him  as  without  a  trade  or  ability 
to  earn  money  on  account  of  having  a  trade,  the  damages 
awarded  were  fully  justified.  The  judgment  will  be 
affirmed. 

Judgment  affirmed. 


David  E.  Powell 

V. 

Peter  A.  Bergner  et  al.       . 

IjOLtiJ^loTd  and  Tenant— Recovery  of  Rent— Statute  of  Frauds, 

In  an  action  brought  to  recover  for  rent  alleged  to  be  due,  fixtures 
removed,  money  paid  in  repairing  damages  done  to  the  building  in  ques- 
tion, and  the  price  of  an  ii'on  grating,  this  court  holds,  in  view  of  the 
evidence,  that  the  judgment  for  the  plaintiff  was  too  small  in  a  sum 
named,  and  reverses  the  same. 

[Opinion  j51ed  May  25,  1893.] 

Tou  XI. VII  3 
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Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  McCulloch  &  McCulloch,  for  appellant. 

Mr.  JuDSON  Stare,  for  appellees. 

Mr.  Jl'Stice  Harker.  This  was  an  action  of  assumpsit  by 
apj)ellant  to  recover  for  the  rent  of  a  store  house,  fixtures 
removed,  money  paid  in  ro])airing  damages  done  to  the 
building  by  appellees,  and. the  price  of  an  iron  grating.  To 
the  declaraftion,  which  contained  the  common  counts  onlv, 
the  general  issue  alone  wiis  pleiuled.  • 

There  was  a  trial  without  a  jury  and  a  judgment  rendered 
by  the  court  in  favor  of  the  ])]aintiflf  for  $75,  rent  for  one- 
half  month.  He  is  dissatisfied  Avith  the  judgment  and 
brings  the  case  to  this  court  for  reversed,  chiiming  there  is 
due  and  unpaid  him,  for  rent  §51)8.33,  for  a  bull's-eye  grating 
put  in  at  the  request  of  appellees  for  their  use  §115,  for 
money  paid  out  in  rejmiring  damages  done  the  building  by 
apjx^Uees,  and  for  fixtures  removed  by  them  when  they  va- 
cated the  store-room. 

The  premises  rented  were  a  store-room  and  a  basement  in 
the  city  of  Peoria.  They  were  occupied  by  api)ellees  from 
May  15,  1890,  to  August  1,  1891,  but  the  court  held  they 
were  liable  to  pay  rent  until  the  15th  of  August,  1891.  A\>- 
pellant  testified  that  the  rental  value  was  81/^^00  per  year, 
but  that  he  agreed  to  rent  tlie  premises  for  a  period  of  five 
years  from  the  15th  of  May,  1890,  at  a  rental  of  $1,500  for 
the  first  year  and  $1,8(I0  for  each  subse(]uent  year;  that  a 
w^ritten  lease  was  to  be  executed,  but  for  some  reason  never 
was,  and  that  ap])ellees  vacated  the  premises  without  his 
consent. 

Appellees  denied  that  there  was  an  agreement  to  lease  for 
five  years.  One  of  them,  P.  A.  Bergner,  between  whom  and 
appellant  the  negotiations  for  renting  were  carrieil  on,  testi- 
fied that  they  were  to  have  the  premises  at  the  rate  of  $130 
per  month  for  the  first  year,  and  $150  per  month  afterward, 
but  that  no  number  of  years  was  agreed  upon. 
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The  court  correctly  held  them  to  be  tenants  by  the  month 
and  chargeable  with  rent  until  the  15th  of  August,  1891. 
The  evidence  shows  that  all  rent  up  to  the  1st  of  August, 
1891,  the  time  when  the  premises  were  vacated,  was  paid. 

Appellant  concedes  that  the  contract  of  leasing  for  five 
j^ears,  as  testified  to  by  him,  was  void  under  the  statute  of 
frauds,  for  the  reason  that  it  was  not  reduced  to  writing,  but 
contends  that  appellees,  having  invoked  the  aid  of  the  stat- 
ute in  their  defense,  became  liable  to  pay  rent  according  to 
the  rental  value  of  the  premises  for  the  whole  period  of  time 
they  were  occupied  by  them,  i.  ^.,  at  the  rate  of  $1,900  per 
year.  We  aA*e  unable  to  see  the  force  of  this  contention,  or 
the  application  of  the  authorities  cited  in  support  of  it. 
Appellees  did  not  plead  the  statute  of  frauds,  nor  in  any 
manner  invoke  its  aid  as  a  defense.  They  denied  that  there 
was  an  agreement  to  rent  for  any  number  of  years.  Their 
position  was  that  the  letting  was  by  the  month,  at  a  rental 
of  $130  per  month  for  the  first  year  and  $150  per  month  for 
such  further  time  as  they  might  occupy  the  premises.  They 
do  not  say  there  was  no  contract  because  the  agreement  fell 
within  the  statute  of  frauds.  They  aver  there  was  a  con- 
tract and  that  they  have  lived  up  to  it.  The  statute  of 
frauds  is  not  involved,  and  only  appears  in  the  controversy 
as  the  "  man  of  straw "  erected  by  appellant  himself. 

Tpon  leaving  the  premises,  appellees  removed  certain 
trade  fixtures  which  they  had  erected  for  their  convenience 
in  carrying  on  their  business.  These,  appellant  claims,  were 
permanently  attached  to  the  building  and  insists  that  he 
should  have  damages  for  their  removal.  They  were  not 
permanent  fixtures;  they  were  the  property  of  appellees  and 
they  had  the  right  to  remove  them. 

The  evidence  fails  to  show  that  appellant  was  entitled  to 
recover  money  paid  out  in  repairing  the  building  after 
being  va<;ated  by  appellees.  No  damage  above  ordinary 
wear  and  tear  was  done  the  building  by  appellees. 

Upon  the  claim  for  the  bull's  eye  grating,  appellant  testi- 
fied that  appellees  agreed  to  pay  for  it  and  that  it  cost  $115. 
Appellees  denied  that  they  agreed  to  pay  the  entire  cost  of 


36  Appellate  Courts  of  Illinois. 

Vol.  47.]  Charter  Gas  Engine  Co.  v.  Charter. 

it,  but  admitted  that  they  agreed  to  pay  $50,  or  one-half  its 
cost.  Clearly,  under  the  evidence,  appellees  were  charge- 
able with  $50  on  this  claim,  and  the  Circuit  Court  erred  in 
not  including  it  in  his  finding  and  judgment. 

The  judgment  below  will  therefore  be  reversed  and  judg- 
ment rendered  in  this  court  in  favor  of  appellant  and  against 
appellees  for  §125  and  all  costs  of  suit. 

Judgment  reversed. 


Charter  Gas  Engine  Company 

V. 

John  Charter, 

PaienU — Corporation  —  Meetings — Legality  of— Evidence — Insiruc- 
tions, 

1.  A  licensee  can  not  raise  the  question  of  the  validity  of  a  patent  as 
between  the  patentee  and  the  United  States,  where  such  license  has  not 
been  molested;  because  in  buch  case  the  licensee  has  got  all  he  bargained 
for. 

2.  While  a  stockholder  represents  no  interest  but  his  own,  a  director 
occupies  a  trust  relation  t<:>ward  aU  the  stockliolders.  Tliat  relation 
demands  that  he  should  act  in  the  interest  of  those  whom  he  represents. 
He  is  bound  to  manage  the  business  intrusti^d  to  him  in  the  interest  of 
the  stockholders  alone,  and  may  not  administer  the  affairs  of  the  corpo- 
ration for  his  private  emolument. 

3.  Without  the  consent  of  the  stockholders  of  a  corporation,  a  director 
can  not  become  a  contractor  therewith,  or  have  any  personal  or  pecun- 
iary interest  in  a  contract  between  it  and  a  tliird  person,  and  such  con- 
tracts, if  made,  are  voidable  at  the  instance  of  the  corporation  or  of 
stockholders. 

4.  Such  director  may  lo:in  money  to  his  coqwration  and  take 
securities,  and  obtain  debts  due  him  therefrom.  A  coi-poration  may 
also  avail  itself  of  the  proi)i'i-ty  of  such  director  or  officer  under  circum- 
stances implying  a  contract  to  pay  a  reasonable  compensation  therefor. 
If  money  has  been  advanced  or  property  fumlslied  in  good  faith  by  such 
person,  the  corporation  is  liable  to  him  on  an  implied  assum^^sit. 

5.  Plaintiff  having  claimed  to  be  a  director  and  acted  as  such,  is  to 
be  treated  as  such  so  far  as  his  claim  against  the  defendant  is  concerned. 

^.  An  instruction  setting  forth  that  if  a  certain  quantity  of  stock  was 
voted  at  a  meeting,  for  persons  named,  they  were  elected  as  officers  of 
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the  corporation  in  question,  and*  ignoring  the  question  whether  any 
notice  was  given  which  would  authorize  the  meeting  at  all,  was  bad. 

7.  As  it  is  a  question  of  law  what  will  make  a  valid  contract,  so  it  is 
a  question  of  law  what  will  make  it  valid  as  a  ratification,  if  proven,  and 
an  instruction  authorizing  the  jury  to  determine  the  question  of  ratifica- 
tion should  not  be  given. 

8.  Ratification  or  acquiesence  which  will  prevent  resistance  to  a  void- 
able contract  must  be  established  by  the  conduct  of  given  parties. 
The  right  to  repudiate  must  be  lost  by  affirmative  act,  or  by  unreason- 
able delay  after  opportunity  to  act  with  freedom  and  with  fuU  knowledge 
of  all  material  facts, 

9.  The  second  special  plea  in  the  case  presented,  alleging  that  the  con- 
tract was  made  upon  the  condition  therein  stated  that  plaintiff  should 
and  would  protect  defendant  in  its  monopoly  under  the  patent,  but  that 
the  patent  had  been  continuously  infringed,  whereby  defendant  was 
injured,  and  that  the  plaintiff,  though  notified,  took  no  steps  to  interfere 
or  protect  defendant,  hdd,  that  said  plea  was  bad  in  not  setting  up  any 
defense  to  the  promise  to  pay  a  sum  named  for  past  use  of  the  patent, 
and  also  because  under  its  averments  all  that  could  be  claimed  by 
defendant  would  be  the  damage  suffered,  and  no  damages  were  alleged. 

10.  Publication  of  notice  in  a  newspaper  of  proposed  meeting  is  not 
equivalent  to  personal  notice  or  notice  by  mail.  A  meeting  can  be  held 
after  improper  notice  only  when  all  stockholders  are  present  and  con- 
senting in  person  or  by  proxy. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Whiteside  Count}";  the 
lion.  James  Shaw,  Judge,  presiding. 

Mr.  John  G.  Manahan,  for  appellant. 

The  term  "  defa<ito  officer"  implies,  from  its  terminology, 
that  the  person  referred  to  is  not  a  real  officer,  but  only 
pretending  to  be  such.  His  want  of  right  to  th^  office  is 
conceded,  and  the  only  inquiry  in  reference  to  him  is,  as  to 
what  persons  are  bound  to  take  notice  of  his  want  of  title. 
A  deforCto  officer  is  really  and  j?^r  se  no  officer  at  all.  But, 
to  protect  those  who  may  be  fairly  presumed  to  be  ignorant 
of  his  want  of  title,  the  rule  obtains  that  third  parties,  and 
the  public,  may  rely  upon  the  simple  fact  that  he  is  acting 
in  such  official  capacity.  "Winneshiek  Ins.  Co.  v.  Ilolzgrafe, 
53  HI.  516. 

In  Waterman  v.  C.  &  J.  K.  E.  Co.,  34  111.  App.  268,  Water- 
man sued  the  company  for  services  rendered  while  presi- 
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(lent  defactOj  and  it  was  held  that  he  was  bound  by  his  own 
knowledge  of  the  inlirmity  of  his  title,  i,  e,^  the  incapacity 
of  a  mere  de  facto  board  of  directors,  of  wliich  he  was  one, 
to  hire  him.  This  case  has  since  been  affirmed  by  the  Su- 
preme Court.     139  111.  658. 

"  The  acts  of  a  de  facto  officer  are  not  valid  when  they 
are  for  the  benefit  of  the  officer,  a  person  not  being  permit- 
ted to  take  advantage  of  his  own  wrong."  Wait's  Actions 
and  Defenses,  Yol.  5,  p.  9,  and  cases  cited. 

"  The  doctrine,  as  to  an  officer  de  facto^  is  only  operative 
to  protect  persons  who  have  trusted  to  his  apparent  right 
to  perform  the  duties  of  the  office."  People  v.  Albany  II. 
K.  Co.,  55  Barb.  344. 

"An  officer  rft' /J/i'*/^?  exists  merelv  bv  sufferance,  and  can 
not  assert  any  affirmative  claim  of  any  sort."  Christian  v. 
Gibbs,  53  Miss.  314.       ' 

"  In  order  to  protect  third  persons,  transacting  business 
'  Avith  such  officers  under  such  circumstances  as  to  induce  in 
them  the  belief  that  they  are  dealing  with  legal  officers,  the 
law  reaches  out  upon  the  princii)le  that  altliough  they  be 
not  officers  de  jure,  tliey  are  officers  de  facto^  whose  acts 
public  policy  requires  shall  be  considered  valid."  "  This 
principle,  however,  is  not  to  be,  and  will  not  be  extended  to 
a  case  where  the  rights  of  ])ublic  or  third  persons  are  not 
affected,  nor  where  all  the  parties  in  interest  have  knowl- 
edge tliat  the  ])erson  pretending  to  be  an  officer  is  not  such 
in  law,  for  in  such  case  the  reason  of  the  law  no  longer 
exists."     6  Am.  Corporation  Cases,  148,  and  note. 

"  The  acts  of  a  de  facto  officer  are  valid  only  so  far  as  the 
rights  of  the  public  and  of  third  persons  having  an  interest 
in  such  case,  are  involved;  but  such  officer  can  claim  nothinor 
for  himself."  The  People  ex  rel.  v.  AVeber,  8G  111.  2S3; 
cited  and  approved  in  89  111.  348. 

Charter,  therefore,  being  not  a  third  party,  and  having  a 
full  knowledge  of  the  infirmity  of  his  own  title,  can  base 
no  claim  on  the  proposition  that  the  aforesaid  board  of 
directors  were  de  facto  officers,  and  it  can  add  no  force  to 
his  position  to  state  that  he  is  suing  as  a  private  person. 
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So  was  Waterman  in  the  case  cited  in  the  34th  Appellate. 
The  inquiry  is  rather  as  to  the  identity  of  the  person;  i.  e., 
whether  he  is  a  third  person  or  not;  and,  having  actual 
knowledge  of  tlie  want  of  legality  of  said  board,  including 
himself,  is  not  within  the  rule  which  is  solely  for  the  pro- 
tection of  those  ignorant  of  the  want  of  title  of  de  facto 
officers. 

The  doctrine  that  an  agent  can  not  put  himself,  in  refer- 
ence to  the  property  of  his  principal,  in  a  position  adverse 
to  the  latter,  is  illustrated  bj^  the  following  cases :  Wick- 
liff  V.  Kobinson,  18  111.  145;  Hughes  v.  Washington,  t2  111. 
84;  Cottom  v.  IloUiday,  59  111.  176;  Ely  v.  Ilanford,  05  111. 
2G7. 

In  this  case,  the  fact  of  Charter  acting  as  a  director  of 
the  company  is  shown  by  the  testimony  under  the  general 
issue  and  the  first  special  plea,  and  the  question  here  pre- 
sented is,  whether  the  corporation,  having  repudiated  the 
contract,  and  declining  to  be  bound  by  it,  and  having  paid 
nothing  thereunder,  can  be  held  thereby.  No  rei)utablo 
authoritv  can  be  found  to  sustain  the  riii^ht  of  a  director  to 
make  such  continuing  executory  contract  as  the  one  in  suit, 
with  his  own  corpomtion.  Some  of  the  authorities  hold 
such  an  attempt  to  be  void  ah  initio;  others  that  it  is  void- 
able at  the  instance  of  the  corporation;  ?'.  6.,  that  the  corpo- 
ration may  repudiate  it,  as  an  infant  would  his,  and  as  has 
been  done  in  this  case. 

"  A  director  of  a  corporate  company  can  not  become  a 
contractor  with  the  company,  nor  can  he  have  any  personal 
or  pecuniary  interest  in  a  contract  between  a  company  of 
which  he  is  a  director,  and  a  third  person."  Michoud  v. 
Gerod,  36  Ind.  60;  4  Howard  (U.  S.)  503;  Coal  and  Iron  Co. 
V.  Sherman,  30  Barb.  553;  Hoffman  Steam  Coal  Co.  v.  Cum- 
berland Coal  &  Iron  Co.,  16  Maryland,  456. 

"  Directors  are  both  agents  and  trustees,  and  can  not  con- 
tract with  themselves."  Ward  v.  Davison,  36  Am.  Eep.  40; 
1  S.  W.  486. 

"  Contracts  between  directors  of  a  corporation  and  the 
corporation  are  voidable,   either  by  the  company   or  its 
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stockholders."  Beach  on  Corporations,  242-243,  and  cases 
cited. 

"  Persons  who  become  officers  and  directors  of  a  corpora- 
tion place  themselves  in  position  of  trustees,  and  the  rela- 
tion of  trustees  and  cestui  qxie  trust  is  thereby  created 
between  them  and  the  stockholders."  Butts  v.  Wood,  37 
K  Y.  317;  SpofFord  v.  Texas  Land  Co.,  50  How.  (X.  Y.) 
522;  Bliss  V.  Mattison,  45  X.  Y.  22;  York  Eailway  Co.  v. 
Hudson,  19  Enor.  Law  and  Eq.  3G5;  Yoehler  v.  Black  River 
Co.,  2  Black.  (U.  S.)  715. 

"  Holding  a  fiduciary  relation,  they  can  not  be  permitted 
to  acquire  interests  adverse  to  such  relation."  European 
Railway  Co.  v.  Poor,  59  Me.  277;  Jackson  v.  Ludeling,  21 
Wall.  e'lG. 

It  has  accordingly  been  held  that  a  director  of  an  incor- 
porated company  can  not  become  a  contnwjtor  with  the 
company,  nor  can  he  have  any  personal  or  pecuniary  inter- 
est in  a  contract  between  the  company  of  which  he  is  a 
director  and  a  third  person.  Port  v.  Russel,  1  Am.  Rep.  5, 
12,  note. 

"  Directors  can  not  be  interested,  directly  or  indirectly, 
in  contracts  made  with  the  corporation.  Such  contracts 
are  voidable  at  the  instance  of  the  company,  or  of  stock- 
holders." Polar  Star  Lodore  v.  Polar  Star  Lod^e,  10  La. 
An.;  Paine  v.  L.  E.  &  L.  R.  R.  Co.,  31  Ind.  2S3;  San  Diego  v. 
San  Diego,  etc.,  Co.,  44  Cal.  lOG;  Flint,  etc.,  liailway  Co., 
V.  Dewey,  14  ilich.  477;  St.  James  Church  v.  Church  of 
the  Redeemer,  45  Barb.  256. 

In  tlie  case  of  the  Aberdeen  Railway  Co.  v.  Blakie,  1  Macy 
Ajip.  Cases,  461,  the  House  of  Lords,  reversing  the  judgment 
of  the  court  below,  held  that  a  contract  that  was  entered 
into  by  a  manufacturer  for  a  supply  of  iron  furnishings  to  a 
railway  company,  of  which  he  was  a  director  at  tlie  date  of 
the  contract,  was  invalid  and  not  enforcible  against  the 
company.     Cited  in  36  Ind.  60. 

In  JMerrick  v.  Peoria  Coal  Co.,  61  111.  479,  and  in  Ilartz  v. 
Brown,  et  al.,  77  111.  226,  our  Supreme  Court  has  sustained 
the  right  of  a  director  to  loan  money  to  his  corporation ; 
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but  in  Beach  v.  Miller,  130  111.  170,  the  language  of  those 
Ciises  was  largely  modified,  and  the  court  declined  to  be 
bound  by  a  statement  therein,  that  a  director  might  trade 
with  his  company  on  the  same  terms  and  in  like  manner 
as  other  pei'sons. 

In  the  latter  case  the  only  question  was  whether  a  director, 
as  such,  could  contract  with  himself,  where  the  corporation 
became  insolvent,  and  it  was  held  that  he  could  not,  as  the 
property  of  the  corporation  then  became  a  trust  fund  for 
the  creditors.  But  the  court  declares  that  the  directors 
are  trustees  for  the  shareholders  durinor  the  solvency  of  the 
corporation,  and  quotes  approvingly  from  Ogdcn  v.  Murray, 
39  X.  Y.  2<)2,  as  follows:  "Trustees,  and  persons  standing 
in  similar  fiduciary  relations,  shall  not  be  permitted  to  exer- 
cise their  powers,  and  manage  or  appropriate  the  property 
of  which  they  have  control  for  their  own  profit  or  emolu- 
ment, or,  as  it  has  been  expressed,  shall  not  take  advantage 
of  their  situation  to  obtain  any  personal  benefit  to  them- 
selves at  the  expense  of  the  cestui  que  trust 

"What  is  really  decided  in  the  Beach  case  is  that  the  di- 
rectors may  not  deal  with  the  company  in  their  own  inter- 
est after  tlie  same  becomes  insolvent. 

In  Roseboom  v.  Whittaker,  132  111.  87,  is  a  like  decision 
upon  the  same  question.  In  neither  of  these  cases  is  there 
a  contract  between  the  director  and  his  corporation  sus- 
tained. It  is  a  little  difficult  to  understand  why  the  fact 
that  the  directors  are  trustees  for  the  stockliolders  during  the 
solvency  of  the  corporation  should  not  as  much  disqualify  them 
from  acting  with  the  board  in  their  ow^n  interest,  as  does 
their  trusteeship  for  the  creditors,  wiien  the  corporation  has 
become  insolvent;  nor  why  their  position  as  trustees  in  the 
first  instance  should  not  disqualify  them  to  as  great  extent 
as  their  trusteeship  in  the  last  instance.  In  Chicago  Cab  Co. 
V.  Yerkes,  141  111.  320,  our  Supreme  Court  holds  a  director 
disqualified  to  buy  the  corporate  property. 

The  contract  in  question  here,  which  involves  a  transfer 
of  a  large  proportion  of  the  earnings  of  the  company  for  a 
series  Of  years  to  one  of  its  directors,  presents  a  very  serious 
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(juestion.  Here  the  appellee  had  control  of  the  board,  and 
the  minority  had  to  do  the  best  thev  could.  But  even  under 
this  alleged  contract  he  is  to  receive  thousands  of  dollars 
each  year,  whether  tlie  stockholders  have  anything  or  not, 
and,  if  tliese  pleas  are  true,  the  stockholders  receive  no  bene- 
fit from  him,  and  no  return  for  these  sums  of  money. 

In  AYardell  v.  U.  P.  R.  R.  Co.,  13  Otto,  651,  the  Supreme 
Court  savs :  "The  law,  therefore,  will  alwavs  condemn  the 
transactions  of  a  party  on  his  own  behalf,  when,  in  respect 
to  the  matter  concerned,  he  is  tlie  agent  of  otliers,  and  will 
reliev^e  against  them  whenever  their  enforcement  is  season 
ably  resisted.  Directors  of  corporations,  and  all  persons 
who  stand  in  a  fiduciary  relation  to  other  parties,  and  are 
clothed  with  power  to  act  for  them,  are  subject  to  this  rule; 
they  are  not  permitted  to  occupy  a  position  which  will  con- 
flict with  the  interest  of  parties  they  represent  and  are 
bound  to  protect.  Thej^  can  not,  as  agents  or  trustees,  enter 
into  nor  authorize  contracts  on  behalf  of  those  for  whom 
they  are  a])pointed  to  act,  and  then  personally  participate  in 
the  benefits."     Citing  several  cases. 

"  Every  member  has  a  right  to  be  present  at  all  meetings 
of  the  corpoi\ate  body,  and  must,  in  some  manner,  be  noti- 
fied to  attend  the  same.  And  the  omission  to  give  the 
required  notic<^,  though  accidental,  will  generally  invalidate 
the  proceedings  at  the  meeting.  Even  the  absence  of  a 
member  ft'om  home  will  not  excuse  the  want  of  notice." 
State  V.  Ferguson,  31  N.  J.  L.  107;  People  v.  Bachelor,  22 
K  Y.  12S;  Smyth  v.  Darley,  2  H.  L.  Cas.  789;  Rex  v.  Lang- 
horn,  4  Ad.  &  E.  538;  San  Buenaventura  Mfg.  Co.  v.  Vas- 
sault,  50  Cal.  531:;  People  v.  Albany,  etc.,  R.  R.  Co.,  55  Barb. 
31:4;  Jackson  v.  Hampden,  20  Maine,  37;  Angell  &  Ames  on 
Cor.,  Sec.  492,  and  cases  cited. 

"Wliere  the  charter  of  a  joint-stock  corporation  pre- 
scribes the  mode  of  giving  notice  of  the  time  and  place  of 
holding  meetings  of  stockholders,  that  mode  must  be  pur- 
sued, or  the  notice  will  be  ineffectual."  Shelby  R.  R.  Co. 
V.  Louisville,  etc.,  R.  R.  Co.,  12  Bush.  62;  see  also  Hardin 
V.  Van  De Water,  40  Cal.  77;  Stevens  v.  Eden  Meeting- 
house, 12  Yt.  G88. 
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Mr.  C.  C.  Johnson,  for  appellee. 

Article  4  of  By-Laws  provides :  "  A  majority  of  the  board 
of  directors  and  a  two-thirds  majority  of  stockholders  shall 
constitute  a  quorum  for  doing  business  at  any  meeting."  So 
that  not  only  was  this  annual  meeting  held  upon  the  notice 
provided  by  the  by-laws,  but  there  was  more  than  a  quorum 
present. 

There  is  no  doubt  of  the  proposition  that  a  majority  of 
the  stockholders,  at  a  regular  meeting  called,  may  make  any 
combination  or  agreement  not  contrary  to  law,  to  elect  a 
majority  of  the  directors  or  obtain  control  of  the  corpora- 
tion. 

The  Supreme  Court  in  the  case  of.  Fields  v.  Yates,  57  111. 
416  says:  ^* Three  persons  owning  a  majority  of  the  stock, 
had  the  unquestioned  right  to  combine,  and  thus  secure 
the  board  of  directors  and  the  management  of  the  pro}> 
erty.  Corporations  are  governed  by  the  republican  princi- 
ple that  the  whole  are  bound  by  the  vote  of  the  majority 
when  the  acts  conform  to  the  law  of  their  creation." 

John  Carter,  in  hi§  testimony,  says :  **'  To  the  best  of  my 
recollection,  there  were  798  votes  at  the  stockholders'  meet- 
ing  in  January,  1891;  456  votes  as  to  three  of  the  directors 
who  had  the  highest  number  of  votes,  and  572  as  to  the 
three  and  including  the  fourth  one.  If  the  persons  voting 
had  one  vote  for  each  share  of  stock  they  represented,  there 
would  still  be  a  majority  for  these  four  directors.  That  is, 
each  of  the  four  directors  ^\x)uld  have  been  elected  if  a 
single  vote  had  been  cast  for  each  share  of  stock." 

Mr.  Eobinson  corroborates  this'  statement.  In  fact,  it  is 
conceded  that  if  the  persons  voting  on  the  cumulative  plan 
had  instead  voted  one  vote  for  each  share  of  stock,  the  per- 
sons for  whom  thev  voted  would  have  still  received  the 
hifirhest  number  and  Have  been  elected. 

Under  no  circumstances  could  the  stockholders  present  be 
deprived  of  one  vote  for  each  share  of  stock,  and,  in  any 
event,  the  vote  polled  should  have  been  so  counted.  And 
in  this  case  it  made  no  difference  whether  a  majority  of 
stockholders  voted  on  the  cumulative  plan  or  otherwise;  the 
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result  would  inevitably  have  been  the  same,  as  it  was  clear, 
from  the  vote  cast,  the  majority  of  the  stockholders  in- 
tended voting  for  the  directors  elected. 

It  is  difficult,  then,  to  see  either  the  importance  of  the 
plea  or  proof  of  the  election  of  the  directors  by  the  cumu- 
lative method  of  voting. 

The  votes  cast  by  the  majority  of  the  stockholders,  oven 
if  upon  the  cumulative  plan,  was  understood  by  the  meeting 
to  result,  whichever  way  counted,  in  the  election  of  the  four 
directors  receiving  the  highest  number  of  votes,  for  that  the 
same  was  spread  upon  the  records  of  the  meeting  without 
objection,  and  the  directors  so  elected  were  allowed  to  act 
tlirough  the  whole  year;  and  at  the  next  annual  election, 
January  19,  1892,  "  the  records  of  the  last  meeting  were 
adopted." 

But  if  it  should  appear  there  was  irregularity  in  the  elec- 
tion of  such  directors,  yet,  nevertheless,  they  would  be 
directors  de  facto. 

Xot  only  was  the  election  recorded  in  the  records  of  the 
comj)any,  and  acquiesced  in  at  the  time  b}''  the  stockholders, 
but  that  such  director?  were  permitted  to  act  during  the 
whole  year  as  the  only  directors  of  the  company.  On  the 
same  day  of  their  election  they  met  and  elected  George  M.  , 
Robinson  president,  and  John  G.  Manahan  secretary,  who 
afterward  conducted  the  business  of  the  company,  for  that 
year,  as  the  only  acting  president  and  secretary.  They  met 
on  June  29,  1S91,  and  appointed  a  committee  to  confer  with 
appellee.  They  again  met  on  July  8, 1891,  and  accepted 
the  proposition  of  appellee,  and  directed  tlie  making  the 
contract  sued  on.  The  proceedings  were  recorded  in  the 
books  of  the  company  as  the  proceedings  of  the  company's 
board  of  directors.  Their  agent,  Robinson,  president  of 
the  company,  entered  in  the  books  of  the  company  the 
§4,000  agreed  upon  in  settlement  of  past  royalties,  and  also 
$S18.1G  royalties  due  under  the  new  contract,  for  the  first 
three  months,  to  October  1st,  according  to  the  terms  of  the 
contract.  They  continued  manufacturing  the  engines  of 
appellee's  invention  and  appropriated  the  full  proceeds.    At 


/ 


Second  District — December  Term,  1892.      45 

Charter  Gas  Engine  Co.  v.  Charter. 

the  annual  meeting  of  the  stockholders,  in  the  following 
year,  the  record  of  the  election  of  the  directors  was  ap- 
proved. 

The  evidence  abundantly  shows  that  the  irregularities  in 
the  election  of  the  directors,  if  any  there  were,  were  waived 
by  the  company,  and  their  election  ratified.  And  the  jury, 
might  well  copie  to  the  conclusion,  under  the  pleading  and 
instruction  of  the  court,  that  the  company  ratified  the  elec- 
tion of  such  directors. 

The  court  will  bear  in  mind  that  in  the  month  of  Janu- 
ary, 1891,  the  directors  were  elected,  and  the  contract,  as 
set  out  in  the  declaration,  is  dated  July  the  9th,  1891.  For 
^  six  months,  then,  and  for  the  full  term  of  office,  as  a  matter 
of  fact,  these  directors,  although, now  claimed  to  be  irregu- 
larly elected,  were  allowed  to  act,  not  only  in  the  making 
of  the  contract,  but  all  the  business  of  the  company;  every 
transaction,  except  that  delegated  to  other  agents,  they 
were  allowed  to  do  and  perform.  Can  it  be  said  now,  after 
they  were  allowed  to  serve  out  their  term  of  office,  and  new 
directors  elected,  that  these  directors  were  not  de  facto 
directors  in  the  making  of  this  contract,  and  by  whose  acts 
it  is  bound  ? 

*^A  de  facto  officer,"  said  Lord  EUenborough  in  The 
King  V.  The  Corporation  of  Bedford  Level,  6  East  E.  368, 
"  is  one  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  he  is  not  a  good  officer  in  point  of 
law."    Angell  &  Ames,  Sec.  287,  6th  Ed. 

In  the  case  of  Baird  v.  The  Bank  of  Washington,  11  Serg. , 
&  Rawle  (Penn.)  411,  the  bank  was  governed  by  a  board  of 
thirteen  directors ;  nothing  less  than  a  majority  of  the  whole 
constituted  a  quorum ;  a  director  was  elected  at  a  meeting 
at  which  five  only  of  the  directors  were  present ;  it  was  held 
"  that,  having  a  color  of  election,  he  was  a  director  de  facto^ 
and  that,  as  an  agent  of  the  corporation,  his  acts  were  valid, 
at  least  between  the  bank  and  third  persons." 

"  A  person,  by  color  of  election,  may  be  an  officer  de  facto^ 
though  indisputably  ineligible."  Angell  &  Ames  on  Corp., 
Sec.  287;  again  in  Angell  &  Ames,  Sec.  137. 


46  Appellate  Courts  of  Illinois. 

Vol.  47.]  Charter  Gas  Engine  Co.  v.  Charter. 

"  An  irregular  election,  as  in  case  of  the  election  of  an 
unqualified  person,  is  voidable  only,  and  not  actually  void  ; 
and  hence  the  acts  of  trustees  of  a  religious  corporation, 
irregularly  elected,  yet  in  coloro  officii^  will  be  valid  until 
such  trustees  are  ousted  by  judgment  at  the  suit  of  the 
people."  Trustees  of  Vernon  Soc'y  v.  Hill,  6  Con.  (N.  Y.) 
23;  and  again  in  same  work  on  corporations,  Sec.  28^). 

"  Though  the  charter  or  act  of  incorjioration  prescribes  the 
method  in  "which  the  officers  of  a  corporation  aggregate 
shall  be  elected,  and  an  election  contrary  to  it  Avould 
unquestionably  be  voidable,  yet,  if  the  officer  has  come  in 
under  the  color  of  right,  and  not  in  open  contempt  of  all 
right  whatever,  he  is  an  officer  cle  facto^  within  his  sj)here — 
an  agent  of  the  corporation — and  his  acts  and  contracts  will 
be  binding  upon  it."     (Citing  a  large  number  of  authorities.) 

In  the  Bank  of  the  United  States  v.  Dandridge,  12  Whea- 
ton  U.  S.  li.,  79,  Justice  Story  says  :  "  Persons  acting  pub- 
licly as  officers  of  the  corporation  are  to  be  presumed  right- 
fully in  office.  If  officers  of  a  corporation  openly  exercise  a 
power  which  prc-supposes  a  delegated  authority  for  the  pur- 
pose, and  other  corporate  acts  show  that  the  corix>ration 
must  have  contemplated  the  legal  existence  of  such  author- 
ity, the  acts  of  such  officers  will  be  deemed  rightful,  and  the 
delegated  authority  will  be  presumed." 

In  Lovett  v.  The  German  Reformed  Church,  1 2  Barbour, 
67,  the  court  says :  "  Corporations  that  have  permitted  par- 
ticular individuals  to  take  possession  of  their  property,  their 
seal  and  their  records,  to  act  as  their  trustees,  and  have,  in 
fact,  held  them  out  to  the  world  as  their  trustees,  and  as 
authorized  to  act  for  them,  are,  as  much  as  an  individual 
would  be,  estopped  from  questioning  the  acts  of  their  agents, 
within  the  scope  of  their  apparent  authority." 

In  the  case  of  The  Dispatch  Line  of  Packets  v.  Bellamy 
Manufaeturing  Co.,  12  N.  II,  205,  a  law  of  a  corporation 
provided  that  any  person  chosen  a  director  should  cease  to 
be  one  when  he  ceased  to  be  a  proprietor;  held  that  this,  by 
implication,  rendered  any  one  not  a  proprietor  ineligible  to 
the  office. 
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If  a  corporation  elect  a  person  a  director  who  is  ineligible 
to  that  office,  and  permit  him  to  act  as  such,  the  cori)(>ration 
will  be  barred  by  the  acts  which  he  performs  within  the  scope 
of  the  authority  possessed  by  a  director.  "  By  electing  him  a 
director,  and  permitting  him  to  act  as  such,  the  corporation 
held  him  out  to  the  world  as  a  director,  as  one  of  their 
agents,  having  all  the  power  of  an  agent  of  that  description, 
and  to  be  trusted  as  such.  The  corporation,  when  Emery 
Avas  elected,  had  the  means  of  knowing  wliether  he  was 
qualified  according  to  their  by-laws;  they  left  his  election 
on  the  records  and  permitted  him  to  act,  etc.  It  is  a  settled 
rule  that  a  person  is  bound  b\"  the  acts  of  another  wlioni  he 
has  held  out  to  the  world  as  his  agent  for  that  purpose." 
Davis  V.  Lane,  10  X.  II.  156;    Beard  v.  Kirk,  UN.  11.  397. 

We  therefore  submit  that  the  appellee  had  an  unquestioned 
right,  even  although  a  member  of  the  board,  to  enter  into 
the  contract  with  them.  That  the  whole  board  were  the  de 
facfo  officers  of  the  company,  which  onl}'^  is  necessary  to 
make  the  contract  of  any  person  dealing  with  them  vali(i. 

That  election  of  directors,  although  irregular,  is  not  void, 
only  voidable. 

In  Morawetz  on  Private  Corporations,  100,  the  author 
lavs  down  the  rule :  "  If  a  contract  entered  into  bv  a  cor- 
poration  has  been  performed  by  either  of  the  parties,  the 
other  party  can  not  set  up  as  a  defense  to  an  action  for  the 
breach  of  such  contract,  that  the  corporation  had  no  author- 
ity to  enter  into  it."  Again,  on  page  101 :  ''  It  has  some- 
times been  said  that  after  a  corporation  has  received  the 
benefit  of  a  contract  made  in  excess  of  its  cliartered  powers, 
it  will  be  estopi)ed  from  denying  that  it  had  authority  to 
make  the  contract."  Bradley  v.  Ballard,  55  111.  413;  Chi- 
cago B'krg  Soc'y  v.  Cromwefl,  65  111.  454;  Itacine  E.  II.  Co. 
v.  Farmers'  S,  &  T.  Co.,  49  111.  346;  Xewberg  Petroleum 
Co.  V.  Weare,  27  Ohio  State,  343;  City  of  St.  Louis  v.  St. 
Louis  Gas  Light  Co.,  70  Mo.  69. 

In  the  case  of  Batelle  v.  Northwestern  Cement  &  Con- 
crete Pavement  Company,  33  X.  W.  Keporter,  (ilinn.)  327, 
where  an  agreement  for  the  conveyance  of  property  to  the 
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company  was  made  before  tlie  company  was  organized, 
and  the  property  conveyed  and  used  by  the  company,  the 
court  say:  "After  receiving  the  benefit  of  the  previous  en- 
gagement, and  accepting  and  using  the  proj)erty  in  its 
business,  knowing  that,  as  a  part  of  the  price  of  the  prop- 
erty, the  coi^poration  was  to  pay  the  indebtedness,  it  can 
hardly  be  permitted  now  to  deny  its  liability  to  pay  it." 

In  Chicago  Building  Soc'y  v.  Cromwell,  G5  111.  453,  the 
court  says:  "When  corporations  have  exercised  power 
incidental  to  those  conferred,  and  in  furtherance  of  the 
general  objects  of  the  corporation,  although  the  subject  of 
the 'Contract  may  not  be  within  any  expressed  right  con- 
ferred, they  will  be  estopped  from  denying  that  they  had 
authority  to  make  such  contracts.  *  *  *  The  rule  has  its 
foundation  in  the  plainest  principles  of  justice." 

"  When  such  corporations  have  received  the  benefit  of  a 
contract,  if  there  is  nothing  in  it  that  is  contrary  to  public 
policy,  there  can  be  no  just  reason  why  they  should  not  be 
required  to  perform  it." 

In  the  case  of  Bradley  v.  Ballard,  55  111.  413,  a  case  where 
a  corporation,  organized  under  the  laws  of  this  State,  bor- 
rowed money  to  do  business  outside  of  the  State,  the  court 
say: 

"The  corporation  has  received  the  money  and  u^?d  it  for 
a  purpose  which,  whether  ultra  vires  or  not,  was  uncjuestion- 
ably  the  sole  purpose  for  which  the  corporation  associated 
itself  together,  and  for  which  this  complainant  became 
a  stockholder.  Justice  requires  the  corporation  to  repay 
the  money  it  has  borrowed  and  expended."  Maher  v.  City 
of  Chicago,  38  111.  2GS;  Darst  v.  Gale,  83111.  141;  AVhitney 
Arms  Co.  v.  Barlow,  03  N.  Y.  62;  West  v.  Menard  Co.  Ag. 
Board,  82  111.  205;  Ward  v.  Johnson,  95  111.  215;  Peoria  & 
Springfield  R.  R.  Co.  v.  Thompson,  103  111.  187. 

We  claim  that  not  only  has  a  person  the  right  to  make  a 
contract  with  a  company  through  a  board  of  directors  of 
which  he  is  a  member,  but  in  the  making  of  such  contract 
he  acts  and  is  regarded  as  a  stranger — a  third  party.  And 
if  the  board  of  directors  or  agents  with  whom  he  is  acting 
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are  even  de  fa^to  officers,  so  allowed  to  act  by  the  company, 
the  contract  entered  into  being  not  unreasonable  or  unfair, 
it  will  be  binding  upon  the  company  and  can  be  enforced. 

In  Angell  &  Ames  on  Corp.,  Sec.  223,  6tli  Ed.,  it  is  said : 
"  By  the  common  law  and  by  the  civil  code  too,  as  a  corpo- 
ration aggregate  may  contract  with  persons  who  are  not 
members,  so  it  may  contract  with  persons  who  are  members 
of  it,  and  the  contract  is  not  on  this  account  invalid — a  mem- 
ber of  a  corporation  contracting  with  it  being  regarded,  fis 
to  that  contract,  a  stranger.  Hill  v.  Manchester  Water 
Works  Co.,  5  Barn.  &  Ado.  1,  866;  Rogers  v.  Danby  Uni- 
versity Soc'y,  19  Vermont,  191;  Culbertson  v.  Wabash  Nav. 
Co.,  4  McLean  C.  C.  (U.  S.)  544;  City  of  St.  Louis  v.  Alex- 
ander, 23  Missouri,  483,  628. 

In  the  case  of  The  City  of  St.  Louis  v.  Alexander,  23  Mo. 
529,  the  court  maintains  the  same  doctrine — that  a  director 
may  make  a  contract  with  the  company  of  which  he  is  a  mem- 
ber, and  cites,  approvingly,  Hay  ward  v.  Pilgrim  Soc'y,  21 
Pick.  270,  and  Angell  &  Amos  on  Corporations,  saying  that 
"  Chitty  says  (Chitty  on  Contracts,  276,  note  E),  a  member 
of  a  corporation  contracting  with  the  company  must  be 
deemed,  in  respect  to  that  contract,  a  stranger  to  the  cor- 
poration." 

Mr,  Justice  CARTWRionr.  Appellee  brought  this  suit 
upon  a  contract  alleged  to  have  been  made  and  entered  into 
with  him  by  appellant,  and  set  out  in  his  declaration  as 
follows : 

"The  Charter  Gas  Engine  Company,  a . corporation  of 
Sterling,  Illinois,  and  John  Charter,  of  same '  place,  in  set- 
tlement of  all  questions  of  royalties,  and  in  lieu  of  all 
former  contracts  between  them  on  the  subject,  do  hereby 
mutually  agree  as  follows : 

Charter  hereby  grants  to  said  company  the  exclusive 
right  to  manufacture  and  sell  within  and  throughout  the 
United  States  and  the  territories  thereof,  and  in  all  coun- 
tries where  patents  have  not  been  obtained,  gasoline  engines 
under  U.  S.  Letters  Patent  No.  465,388,  granted  to  him 
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July  7,  1891,  for  the  term  of  said  patent,  together  with  all 
improvements  in  gasoline  engines  which  he  may  hereafter 
make  during  said  term. 

Charter  also  agrees  to  accept  four  thousand  dollars  (fS4,000) 
in  full  for  royalties  on  engines  "made,  sold  and  shipped 
by  said  company  to  July  1, 1891,  and  ten  per  cent  on  jiet 
sales  of  gasoline  engines  made  and  sold  or  shipped  by  said 
company  subsequent  to  July  1,  1891,  statements  of  sales  to 
be  made  to  him  every  ninety  days  and  royalties  to  be  then 
due  and  payable  on  all  of  said  engmes  then  sold  and  paid 
for,  and  in  proportion  to  payments  made  on  any  not  wholly 
paid  for. 

Said  company  accepts  the  above  and  agrees  to  make  said 
engines  of  good  workmanship  and  material,  and  to  make  all 
reasonable  efforts  to  introduce  and  sell  gasoline  engines 
containing  said  patented  improvements,  and  to  sup|)ly  all 
demand  therefor ;  but  in  case  said  company  shall  be  unable 
to  fully  supply  such  demand,  said  Charter  shall  have  the 
right  to  procure  additional  manufacture  of  said  engines 
elsewhere. 

This  contract^  however,  is  made  subject  to  the  following 
mutually  agreed  upon  conditions,  to  >vit : 

Said  Charter  shall  prosecute  to  final  issue  all  infringers 
of  said  patent,  so  as  to  protect  this  company  in  its  monopoly 
under  said  patent,  and  in  case  this  company  and  said 
Charter  can  not  agree  as  to  whether  a  certain  engine  made, 
sold  or  used  by  others,  without  permission  of  this  company, 
is  an  infringement  of  said  patent,  said  question  shall  be 
decided  by  two  reputable  patent  lawyers  or  patent  experts, 
one  to  be  selected  by  each  of  the  parties  hereto,  and  said 
two  so  selected,  if  unable  to  Jigree,  to  mutually  select  a  third 
person  of  like  attainments  to  act  with  them;  and  the  de- 
cision of  said  board  or  a  majority  of  them,  shall  be  conclusive 
and  binding  upon  the  parties  hereto,  and  if  said  decision 
shall  be  that  the  construction  in  question  is  an  infringement 
of  said  patent,  said  Charter  shall  prosecute,  as  aforesaid, 
the  parties  so  offending,  or  otherwise  suppress  such  infringe- 
ment. 
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And  it  is  a  further  condition  of  this  contract  that  said 
Charter  guarantees  to  said  company  the  validity  of  his  afore- 
said letters  patent  to  this*  extent,  that  if  said  letters 
patent  should  hereafter  be  declared  to  be  invalid,  either  by 
a  court  or  a  board  of  arbiters,  which  may  be  constituted  as 
aforesaid,  said  company  is  to  be  no  longet  under  obligations 
to  pay  royalties  under  said  patent. 

Executed  in  duplicate  by  the  parties  hereto,  this  9  th  day 

of  July,  1891. 

Charter  Gas  Engine  Co., 

[Seal.]  G.  M.  Kobinson,  Pres. 

John  Charter." 

The  declaration  also  contained  the  common  counts.  To 
this  declaration  the  defendant  pleaded  the  general  issue, 
and  filed  four  special  pleas  alleging  that  said  contract 
constituted  the  only  cause  of  action  and  setting  up  defenses 
thereto.  The  first  of  these  special  pleas  alleged  that  de- 
fendant was  organized  in  1871, under  "An  act  to  authorize 
the  formation  of  corporations  for  maufacturing,  mining, 
mechanical  or  chemical  purposes,"  approved  February  18, 
1857;  that  the  board  of  directors  who  assumed  to  make 
the  contract  in  question,  were  not  legal  directors  of  the 
company,  because  elected  at  a  pretended  stockholders' 
meeting  at  which  no  notice  was  given  to  the  stockholders 
as  required  by  said  act;  that  over  one-third  of  the  stock- 
holders were  not  present  and  without  notice  or  knowl- 
edge of  the  meeting;  that  such  directors  received  a 
majority  of  votes  by  illegal  cumulative  voting  of  certain 
stockholders,  and  that  plaintiff  was  a  member  of  said 
board  of  directors  who  made  the  contract  with  him. 
The  second  special  plea  alleged  that  the  contract  was  made 
upon  the  condition  therein  stated  that  plaintiff  should,  and 
would,  protect  defendant  in  its  monopoly  under  the  patent, 
but  that  the  patent  had  been  continuously  infringed,  whereby 
defendant  was  injured ;  yet  the  plaintiff,  although  notified, 
took  no  steps  to  interfere  with  infringements  or  to  protect 
defendant.  The  third  special  plea  alleged  that  the  sole  con- 
sideration of  the  contract  was  the  representation  of  plaintiff 
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that  the  patent  was  valid  and  would  give  defendant  a 
monopoly  of  the  manufacture  and  sale  of  gas  engines  of  the 
construction  and  operation  described  in  the  patent,  but  that 
the  patent  contained  no  novel  device  or  combination  and 
did  not  secur<3  defendant  a  mono2>oly  in  the  construction  of 
the  gas  engines.  The  fourth  special  plea,  as  amended, 
alleged  that  at  the  time  of  making  the  contract  the  patent 
had  not  been  received  by  plaintiff,  but  that  he  represented 
to  defendant  that  Avhen  received  it  would  secure  a  monopoly 
of  the  manufacture  and  sale  of  the  essential  j)arts  of  the  gas 
engine  as  m«ade  by  defendant,  and  demanded  $4,000  for  roy- 
alties on  manufactures  by  defendant  from  the  date  of  ai)pli- 
cation  for  the  patent  to  July  1,  1801,  and  agreed  that  if 
defendant  would  pay  said  $4,000,  and  ten  per  cent  of  net 
sales  after  July  1,  1801,  that  the  patent  would  secure  sucli 
monopoly,  and  that  in  consideration  of  that  promise  defend- 
ant entered  into  the  contract;  but  that  the  ])atent  did  not 
secure  a  monopoly  because  tlie  things  claimed  as  plaintiiBf's 
invention  were  not  new  or  novel. 

A  demurrer  was  overruled  as  to  the  first  special  plea  and 
replications  were  filed  thereto.  Demurrers  were  sustained 
to  the  other  special  pleas,  and  defendant  elected  to  stand  b}" 
them,  and  now  urges  that  the  court  was  wrong  in  sustain- 
ing said  demurrers. 

The  second  s])ecial  plea  professed  to  answer  the  Avhole 
cause  of  action,  but  did  not  pretend  to  set  up  any  defense 
to  the  promise  to  pay  84,000  for  past  use  of  the  patent,  and 
was  bad  for  that  reason,  and  also  because,  under  its  aver- 
ments, all  that  could  be  claimed  by  defendant  would  be  the 
damage  suffered,  and  no  damages  were  alleged.  The  third 
special  plea  was  bad  because  it  failed  to  allege  that  defend- 
ant had  been  disturbed  in  the  use  of  the  patent.  A  licensee 
can  not  raise  the  question  of  the  validity  of  a  patent  as 
between  the  patentee  and  the  United  States,  where  such 
licensee  has  not  been  molested ;  because  in  such  case  the 
licensee  has  got  all  he  bargained  for.  llarston  v.  Sweet,  66 
N.  Y.  266 ;  Dean  v.  Ilodge,  35  Minn.  146.  By  the  contract 
set  out  in  the  declaration  defendant  was  only  to  be  absolved 
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from  further  payment  of  royalties  upon  the  patent  being 
declared  invalid  by  a  court  or  board  of  arbiters.  The  same 
rules  apply  to  the  fourth  amended  special  plea  as  to  the 
third,  and  it  presented  no  defense  to  the  declaration.  We 
think  that  there  was  no  error  in  sustaining  demurrers  to 
said  pleas. 

There  was  a  trial  and  a  verdict  was  returned  for  plaintiff 
for  $6,112.05,  on  which  the  court,  after  overruling  a  motion 
for  a  niBw  trial,  entered  judgment. 

The  act  under  which  appellant  was  organized  provided 
for  an  annual  election  of  officers,  to  be  held  at  such  time 
and  place  as  the  board  of  directors  might  designate,  of 
w^iich  a  written  or  printed  notice  should  be  given  to  each 
stockholder,  personally,  or  sent  to  him  through  the  post 
office,  at  least  fifteen  daj'^s  before  the  day  of  election,  at 
which  election  each  stockholder  would  be  entitled  to  one 
vote  for  each  share  of  stock  held  by  him.  It  appeared  at 
the  trial  that  a  meeting  of  stockholders  was  held  January 
20,  1891,  and  that  notice  w^as  not  given  as  provided  in  said 
act.  There  was  a  publication  of  notice  in  a  newspaper  for 
two  weeks  prior  to  the  meeting,  but  it  was  not  equivalent 
to  the  notice  provided  by  the  act  under  which  defendant 
was  incorporated. 

Every  stockholder  had  a  right  to  be  present  at  that  meet- 
ing, and  it  could  not  be  legally  held  until  after  notice  of  the 
time  and  place  had  been  given  in  an  authentic  and  legal 
mode,  unless  all  stockholders  were  present  and  consenting 
in  person  or  by  proxy.  They  were  not  so  present.  The 
whole  number  of  shares  was  1,078  and  only  7(58  were  repre- 
sented at  that  meeting.  It  is  claimed,  however,  that  al- 
though the  charter  prescribed  a  mode  of  giving  notice,  it 
was  not  necessary  to  pursue  that  mode  for  the  reason 
that  a  particular  day  was  fixed  by  the  by-laws.  The  by- 
law offered  in  evidence  was  as  follows :  "  Article  1st.  The 
corporation  shall  be  under  the  control  of  a  board  of  directors 
who  shall  be  elected  yearly,  on  the  second  Tuesday  in  June, 
in  the  city  of  Sterling,  at  such  place  and  hour  as  shall  be  de- 
termined by  the  president  and  secretary,  two  weeks  notice 
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of  which  time  of  election  shall  be  publislicd  in  some  news- 
paper in  the  city  of  Stierling;  and  in  case  of  the  failure  to 
elect  on  such  day,  for  any  cause,  an  election  may  be  held  on 
any  Tuesday  thereafter."  The  meeting  in  question  was 
held  in  January,  and  the  presumption  that  every  stock- 
holder knew  the  drvy  in  June  appointed  by  the  by-laws  for 
the  regular  meeting  would  rather  tend  to  prove  the  illegal- 
ity of  the  meeting  than  its  legality.  Mr.  Robinson,  the 
president,  testified  that  the  time  was  afterward  changed  to 
January,  but  how  or  by  whom  does  not  appear.  Xo  record 
of  any  change  appeared,  and  the  only  evidence  of  any  day 
of  which  the  stockholders  had  any  notice  by  the  records  of 
the  corn])any  was  in  June.  Besides,  if  it  be  conceded  that 
a  by-hiw  is  notice  of  th^  day  of  a  meeting  so  as  to  dispense 
with  the  notice  required  by  the  charter,  a  by-law  like  the 
one  in  question  is  still  insufficient,  because  no  place  or  hour 
is  named.  In  San  Buenaventura  Com.  Mining  and  Mfg. 
Co.  et  al.  V.  Vassault  et  al.,  50  Cal.  534,  it  was  held  that  the 
fact  that  a  by-law  names  a  day  upon  which,  instead  of  a 
week  within  which,  the  annual  meeting  is  to  be  held,  while 
it  may  diminish,  does  not  remove  the  uncertainty  as  to  the 
time  at  which  it  is  to  be  held,  and  that  such  a  by-law  is  in- 
sufficient as  notice.  Even  if  the  month  was  changed  from 
June  to  January,  so  as  to  afford  notice  to  the  stockholders, 
the  necessity  of  the  statutory  notice  was  not  thereby  re- 
moved. 

At  that  meeting  the  plaintiff  and  three  of  his  associate 
stockholders  cumulated  their  votes  upon  themselves  for 
directors,  while  the  other  stockholders  each  cast  one  vote 
for  each  share  of  stock  held  by  them  for  each  of  the  seven 
directors.  The  four  received  a  majority  of  the  votes  cast, 
and  they  w^ere  a  majority  of  the  board  that  subsequently 
acted  as  such.  The  evidence  proved,  however,  that  by 
counting  only  the  votes  which  the  parties  cumulating  their 
votes  were  legally  entitled  to  cast,  there  was  still  a  majority 
of  votes  for  said  four  persons  as  directors. 

The  persons  so  chosen  as  directors  elected  a  president  and 
secretary  and  acted  as  directors  until  the  next  meeting  of 
stockholders,  January  19, 1892.     Said  board  met  three  times 
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during  the  year,  once  to  elect  the  president  and  secretary, 
and  twice  to  make  this  contract.  At  the  time  of  the  meet- 
ing of  January  20,  1891,  and  previous  thereto,  the  defend- 
ant was  manufacturing  the  same  style  of  gas  engine  men- 
tioned in  the  contract,  which  plaintiff  claimed  as  his  inven- 
tion and  continued  to  manufacture  and  sell  the  same.  At 
a  meeting  of  the  directors  held  June  29,  1891,  the  plaintiff 
and  two  other  directors  were  appointed  a  committee  to  con- 
fer with  plaintiff  regarding  the  matter  of  royalties,  and 
such  committee  was  to  report  to  an  adjourned  meeting  to 
be  held  July  8, 1891.  At  the  adjourned  meeting  held  on  the 
latter  date,  the  plaintiff  and  the  other  directors,  except  C. 
E.  Tracy,  being  present,  the  contract  was  authorized  by  the 
board  and  it  bears  that  date.  Plaintiff  w^as  one  of  the  com- 
mittee to  confer  with  himself  and  one  of  the  board  that 
directed  the  making  of  the  contract.  After  the  muking  of 
the  contract  there  was  no  visible  change  in  the  business  of 
the  company,  but  it  continued  to  make  and  sell  the  same 
engine  as  before, 

The  questions  raised  and  argued  in  this  court  touching^ 
the  validity  of  the  contract  are  mainly  whether  the  plaintiff, 
as  an  actin":  member  of  the  board  of  directors,  was  in- 
capacitated  in  law  from  contracting  for  his  own  benefit 
with  the  corporation  which  he  represented,  through  the 
board  of  which  he  was  a  member,  so  as  to  bind  the  corpora- 
tion; and  if  he  was  not  incapacitated  by  his  relation  to  the 
corporation,  whether  the  directors,  having  been  permitted 
to  act  as  such,  liad  power  to  bind  the  corporation,  as  a  de 
faeto  board,  by  a  contract  with  plaintiff,  who  had  notice  of 
the  irregularity  and  consequent  infirmity  of  title  to  the 
office. 

In  considering  the  first  question,  the  plaintiff  is  to  be 
treated  as  a  director,  regardless  of  the  manner  of  his  elec- 
tion. Ilaving  claimed  to  be  a  director  and  acted  as  such, 
he  is  to  be  treated  as  such  so  far  as  his  claim  against  the 
defendant  is  concerned.     1  Eedfield  on  Railways,  584. 

While  a  stockholder  represents  no  interest  but  his  own,  a 
director  occupies  a  trust  relation  toward  all  the  stockholders. 
That  relation  demands  that  he  should  act  in  the  interest  of 
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those  whom  he  represents.  His  authority  is  conferred  upon 
the  trust  and  confidence  that  it  will  be  exerted  onlv  for 
the  interest  of  the  stockholders,  and  not  for  his  private  gain 
or  advantage.  Being  so  conferred,  he  ii&  bound  to  mannge 
the  business  intrusted  to  him  in  the  interest  of  the  stock- 
holders alone,  and  by  the  most  obvious  rules  of  justice  is  for- 
bidden to  administer  the  affairs  of  the  corporation  for  his 
private  emolument.  Accordingly,it  has  been  held  in  numer- 
ous cases  that  a  director  can  not,  without  the  assent  of  the 
stockholders,  become,  a  contractor  with  the  corporation,  or 
have  any  personal  or  pecuniary  interest  in  a  contract  be- 
tween it  and  a  third  person,  and  that  such  contracts  are 
voidable  at  the  instance  of  the  cor[>omtion  or '  of  stock- 
holders. The  cor]K)ration  is  entitled  to  the  best  efforts  of 
the  director  for  its  exclusive  benefit,  and  by  entering  into  a 
contract  with  the  board  of  which  he  is  a  part  for  his  private 
gain,  it  is  held  that  he  disregards  and  violates  his  duty.  He 
thereby  places  himself  in  a  situation  where  his  pei*sonal  in- 
terests conflict  Avith  the  interests  of  the  stockholders  and 
with  the  duties  that  he  owes  to  them  and  the  corporation. 
In  Aberdeen  Railway  Co.  v.  Blaikie,  1  Macq.  4()1,  it  was 
held  to  be  a  rule  of  universal  application  that  no  one  having 
duties  to  discharge  of  a  fiduciary  character  shall  be  allowed 
to  enter  into  engagements  in  which  he  has  or  can  have  a 
personal  interest  conflicting,  or  which  may  possibly  conflict, 
with  the  interests  of  those  whom  he  is  bound  to  protect.  In 
Wardell  v.  Railroad  Co.,  103  U.  S.  651,  a  contract  luul  been 
made,  by  direction  of  an  executive  committee  of  the  board  of 
directors  of  the  Union  Pacific  R.  R.  Co.,  with  Godfrey  and 
Wardell,  which  contract  was  assigned  to  a  corporation  in 
which  directors  of  the  company  were  stockholders,  and  it 
was  said  to  be  among  the  rudiments  of  the  law.  that  the  same 
person  can  not  act  for  himself,  and,  at  the  same  time,  with 
respect  to  the  same  matter,  as  the  agent  of  another  whose 
interests  are  conflicting,  and  that  directors  of  corporations 
can  not  enter  into  or  authorize  contracts  on  behalf  of  those 
for  whom  they  are  appointed  to  act,  and  then  personally 
participate  in  the  beneflts^ 
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In  Gardner  v.  Butler,  30  N.  J.  Eq.  702,  it  is  said  to  be 
well  settled  that  "  directors  of  a  company  shall  not  be  per- 
mitted to  enter  into  engagements  in  which  they  have  a  per- 
sonal interest  conflicting  with  the  interests  of  those  whom 
they  are  bound  by  fiduciary  duty  to  protect,  and  that  no 
consideration  of  their  apparent  or  intrinsic  fairness  will 
induce  a  court,  either  of  law  or  equity,  to  enforce  them 
against  the  resisting  cestui  que  trusts  It  is  held  that  a 
trustee  can  not  fortify  himself  with  a  contract  in  violation 
of  duty,  and  set  it  up  either  in  law  or  equity  as  a  valid 
obligation.  In  the  case  of  Thomas  v.  Brownville,  Fort 
Kearney  and  Pacific  II.  R.  Co.,  109  U.  S.  524,  a  contract 
made  by  directors  of  a  railroad  company  with  a  construc- 
tion company  in  which  they  were  interested  was  held  void- 
able, and  stockholders  having  repudiated  the  contract  it  was 
held  void.  The  rule  that  a  trustee  can  not  enter  into  any 
relation  or  place  himself  in  any  position  which  would  subject 
him  to  conflicting  duties  or  expose  him  to  the  temptation 
of  acting  contrary  to  the  best  interests  of  his  cedui  que 
trust  applies  to  directors,  and  a  contract  connected  with  the 
trust  or  its  management  entered  into  in  violation  of  duty  is 
voidable,  and  may  be  defeated  or  set  aside  at  the  suit  of  the 
beneficiary.  2  Pomeroy's  Eq.  Jur.,  Sec.  1077;  San  Diego  v. 
San  Diego  &  L.  A.  li.  R.  Co.,  44  Cal.  106;  Barneys  v.  Brown, 
80  N.  Y.  527;  Risley  v.  I.  B.  &  W.  R.  R.  Co.,  02  X.  Y.  240; 
Railroad  Co.  v.  Poor,  59  Me.  277;  Flint,  etc.,  Railroad  Co. 
v.  Dewey,  14  Mich.  477;  Paine  v.  L.  E.  &  L.  R.  ( ^o.,  31  Ind. 
283;  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  Co.,  16 
Md.  456;  Simons  v.  Oil  Co.,  61  Penn.  St.  202;  In  re  Coal- 
brook  Railway  Co.,  18  Beav.  339;  Coal  Co.  v.  Sherman,  30 
Barb.  553. 

It  is  contended  that  the  question  has  been  settled  in  this 
State  the  other  wav.  We  do  not  so  understand.  The  onlv 
questions  that  have  been  before  the  Supremo  Court,  so  far  \ 
as  we  know,  relate  to  the  right  of  directors  or  officers  to 
loan  money  to  the  corporation  and  take  securities,  an<l  to 
obtain  payment  of  debts  due  them  from  the  corporaticm. 
In  Merrick  v.  Peru  Coal  Co.,  62  111.  472,  the  question  was 
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whether  Merrick,  who  was  an  officer  of  the  corporation,  and 
who  had  purchased  with  his  own  means,  notes  and  drafts 
made  by  the  corporation  to  persons  in  no  wise  connected 
with  it,  and  which  were  undeniably  binding  upon  it,  could 
sue  and  recover  from  the  cor|3oration  the  money  paid  for 
the  same.  It  was  there  said  that  an  officer  of  a  corporation 
has  a  right  to  deal  with  it  in  the  same  manner  as  strangers 
may,  and  in  such  case  each  party  acquires  the  same  rights 
and  incurs  the  same  liabilities  as  would  strangers;  but  the 
only  kind  of  dealing  that  was  in  question  was  that  above 
stated,  and  the  court  subsequently  refused  to  be  bound  by 
Avhat  was  said. 

In  Harts  v.  Brown,  77  III.  226,  the  question  was  whether 
a  director  could  loan  money  to  the  corporation  and  take  a 
mortgage  on  corporate  property  with  a  power  of  sale.  In 
that  case  the  Supreme  Court  said :  "  We  have  never  known 
it  questioned  that  a  director  or  stockholder  may  trade  with, 
borrow  from  or  loan  money  to  the  cor})oration  of  which  he 
is  a  member,  on  the  same  terms  and  in  like  manner  as  other 
persons.  He  then  had  power  to  loan  money  to  the  company 
and  they  became  liable  to  pay  the  same."  This  statement 
was  evidently  intended  to  refer  only  to  a  loan  of  money. 

Darst  V.  Gale,  83  111.  136,  was  a  bill  to  enjoin  a  sale  on  a 
trust  deed  executed  by  a  corporation  to  Pulsifer  and  others, 
and  it  was  held  that  the  fact  that  Pulsifer  was  for  a  time 
one  of  the  directors  of  the  corporation,  in  the  absence  of 
evidence  showing  bad  faith  in  his  transactions  with  the 
company,  was  of  no  moment;  and  that  he  might,  acting  in 
good  faith  and  fairly,  as  lawfully  advance  money  to  the  cor- 
poration, upon  the  faith  of  its  securities,  as  any  one  else. 

In  Beach  v.  Miller,  130  111.  1G2,  Miller,  who  was  a  director, 
had  loaned  the  corporation  $2,000  and  taken  judgment 
notes.  The  president  and  secretary  sold  to  him  property  to 
the  amount  of  SI ,877,  to  be  applied  as  a  payment  on  the 
notes.  The  judgment  in  favor  of  Miller,  based  on  rights 
claimed  under  that  sale,  was  reversed  on  account  of  a  re- 
fusal to  admit  evidence  of  the  insolvency  of  the  corporation 
at  the  time  of  the  sale,  and  it  was  held  that  the  facts  offered 
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to  be  proven  were  proper  for  the  consideration  of  the  jury 
on  the  question  whether  the  sale  to  Miller  was  fraudulent  as 
to  other  creditors.  It  was  there  said :  "  While  a  corpora- 
tion renlains  solvent,  we  perceive  no  reason  why  a  director, 
with  the  knowledge  of  the  stockholders,  may  not  deal  with 
the  corporation,  loan  it  money,  take  security  or  buy  property 
of  it,  in  like  manner  as  a  stranger.  *  *  *  So  long  as  a 
corporation  remains  solvent,  its  directors  are  agents  or  trus- 
tees for  the  shareholders.  They  owe  no  duties  or  obliga- 
tions to  others." 

But  it  was  held  that  if  the  corporation  was  insolvent,  the 
directors  would  occupy  a  different  relation  and  hold  its  assets 
in  trust  for  creditors,  and  in  that  event  Miller  could  not  take 
the  property  purchased  in  exclusion  of  the  other  creditors, 
but  would  take  it  charged  with  a  trust  in  favor  of  all  cred- 
itors, himself  included,  and  all  should  share  in  it.  It  was 
there  further  said  that  the  expressions  made  in  ^Merrick  v. 
Peru  Coal  Co.  and  Harts  v.  Brown,  supi^a^  to  the  effect  that  a 
director  had  a  right  to  deal  with  his  corporation  the  same  as 
a  stranger,  were  not  authorized  by  the  cases  under  consider- 
ation. 

In  Roseboom  v.  Whittaker,  132  111.  81,  the  rule  laid  down 
inJBeach  v.  Miller,  s^ipra^  and  above  quoted,  was  repeated 
and  affirmed.  By  that  rule  the  directors  of  a  corporation 
during  its  solvency  are  agents  or  trustees  for  the  stockhold- 
ers, and  it  is  made  a  condition  of  their  right  to  deal  with 
the  corporation  that  such  dealings  shall  be  with  the  knowl- 
edge of  the  stockholders. 

The  requirement  of  knowledge  presupposes  a  right  in  the 
stockholders  of  approval  or  rejection  of  proposed  dealings, 
for  knowledge  merely  would  be  of  no  avail  unless  for  the 
purpose  of  enabling  them  to  exercise  a  right.  I 

In  none  of  these  cases  was  there  anv  contract  of  the 
nature  of  the  one  in  question,  and  they  all  come  within  a 
recognized  exception  to  the  rule,  as  will  be  hereafter  seen. 

In  Beach  v.  Miller  the  court  refers  to  the  following  cases 
as  announcing  the  correct  doctrine  concerning  dealings  of  a 
director  with  his  corporation.    Twin  Lick  Oil  Co.  v.  Mar- 
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bury,  91  U.  S.  587;  Whitehall  v.  Warner,  20  Yt.  425;  Smith 
V.  J^ansing,  22  N.  Y.  526;  City  of  St.  Louis  v.  Alexander,  23 
Mo.  483. 

j  TAvin  Lick  Oil  Co.  v.  Marbury  was  a  case  where  llarbury, 
who  was  a  director  of  the  Twin  Lick  Oil  Co.,  loaned  the  cor- 
poration $2,000,  for  which  a  note  was  given  secured  by  a 
trust  deed.  The  property  was  sold  under  the  trust  deed  and 
bought  for  Marbury  and  conveyed  to  him.  The  bill  in  the 
case  was  filed  four  years  afterward,  to  have  him  declared  a 
trustee  of  the  corporation  and  for  an  accounting.  Tlie  court 
found  tliat  the  loan  was  made  in  good  faith,  to  assist  the  cor- 
poration in  embarrassment,  and  that  the  purchase  by  ifar- 
bury  was  the  only  way  for  him  to  make  his  money.  The 
court  said  that  contracts  of  directors  with  their  corporations 
were  generally  not  absolutely  void,  but  voidable,  and  that 
no  rule  of  law  forbade  a  director  loanin"-  nionev  to  the  cor- 
poration  in  good  faith  when  it  Avas  needed.  Such  a  rule,  it 
was  saiil,  would  deprive  a  corporation  of  the  aid  of  those 
most  interested  in  it  and  most  likely  to  render  assistance, 
and  would  afford  no  protection  to  the  corporation.  The 
court  declined  to  decide  whether  the  sale  and  deed  were 
voidable  at  the  election  of  the  company,  because  the  com- 
pany came  too  late  with  the  offer  to  avoid  the  sale. 

The  case  of  Whitewell  v.  AVarner,  20  Vt.  425.  holds  that 
constructive  fraud  is  not  to  be  predicated  of  the  mere  fact  of 
a  stockholder  availing  himself  of  his  superior  advantages  to 
obtain  security  for  debts  due  to  himself  to  the  exclusion  of 
other  creditors ;  and  that  while  the  courts  would  no  doubt 
guard  the  exercise  of  such  a  privilege  with  some  degree  of 
severity,  yet  they  should  not  watch  the  exercise  of  a  right 
with  so  much  strictness  as  to  declare  its  mere  exercise  to  be 
a  constructive  fraud. 

The  case  of  Smith  v.  Lansing,  22  I^ew  York,  520,  was  a 
suit  bv  Smith,  as  receiver  of  a  bank  which  had  no  board  of 
directors,  against  Lansing,  who  was  president  and  managing 
officer  and  agent  of  the  bank,  which  had  applied  for  and  re- 
ceived deposits  of  canal  moneys  of  the  State  of  Xew  York, 
upon  condition  that  it  should  give  security  for  the  return  of 
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such  deposits;  and  Lansing  had  entered  into  bonds  for  the 
repayment  of  the  moneys  so  deposited,  and  had  purchased 
in  his  own  name  three  parcels  of  real  estate  upon  which  the 
bank  had  mortgages,  and  the  entire  consideration  paid  or 
allowed  Avas  the  money  and  property  of  the  bank.  He  took 
the  conveyances  to  himself  for  the  purpose  of  securiug  him- 
self and  his  co-sureties  for  their  liabilities  aforesaid. 

The  judge  below  held  that  the  defendant  could  hold  the 
lands  to  secure  himself  and  his  co-sureties  for  the  sum  of 
$48,501.78,  which  thej'^  had  paid  or  remained  liable  to  pay, 
and  he  ordered  judgment  for  a  conveyance  to  the  receiver, 
upon  his  paying  that  sum,  or  that,  at  the  election  of  the 
plaintilBP,  the  lands  should  be  sold  and  the  first  proceeds 
appropriated  to  indemnify  the  president  and  his  co-sureties. 
This  judgment  was  reversed  at  the  general  term,  but  was 
affirmed  by  the  Court  of  Appeals.  It  was  said :  "  It  is  un- 
deniably a  well  settled  general  rule  that  where  one  acts  as 
agent,  trustee,  guardian,  executor,  or  administrator  in  the 
purchase  or  sale  of  property,  or  in  the  transaction  of  other 
business,  in  a  fiduciary  relation,  the  law  will  not  permit  him, 
in  such  purchase,  sale  or  transaction,  to  act  in  his  o^vn  name 
and  for  his  individual  benefit.  This  rule  has  been  established 
in  consequence  of  the  liability  of  mankind  to  be  influenced 
by  the  motive  of  selfishness,  which  would,  in  most  cases, 
lead  the  agent,  etc.,  to  give  an  undue  prominence  to  his  own 
interest,  to  the  injury  of  that  of  his  principal,  etc.  '  This 
rule,'  says  Judge  Story,  '  is  founded  on  the  plain  and  obvious 
consideration  that  the  principal  bargains,  in  the  emplojnnent, 
for  the  exercise  of  the  disinterested  skill,  diligence  and  zeal 
of  the  agent,  for  his  own  exclusive  benefit.  It  is  a  confidence 
necessarily  reposed  in  the  agent,  that  he  will  act  w^ith  a  sole 
regard  to  the  interests  of  his  principal,  as  far  as  he  lawfully 
may;  and,  if  impartiality  could  possibly  be  presumed"  on  the 
part  of  the  agent,  where  his  own  interests  were  concerned, 
that  is  not  what  the  principal  bargains  for;  and,  in  many 
instances,  it  is  the  very  last  thing  which  would  advance  his 
interests.'  Story  on  Agency,  Sees.  210, 211,  and  authorities 
there  cited.    In  the  case  of  Moore  v.  Moore,  1  Seld.  256, 
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.  Judge  Gardiner  uses  the  following  language:  'The  law 
,  does  not  stop  to  speculate  upon  the  probabilities  that  the 
agent  has  resisted  temptation;  it  removes  the  temptation, 
by  proclaiming  in  advance  that  he  shall  not  acquire  the 
property.  The  rule  is  a  most  reasonable  and  wholesome 
one,  and  has  been  too  long  settled  to  require  the  approbation 
of  this  court  to  commend  it  to  the  judgment  and  conscience 
of  every  intelligent  mind  for  its  support.'  If,  therefore,  the 
present  case  falls  within  the  influence  of  this  principle,  the 
judgment  of  the  general  term  of  the  Supreme  Court  should 
be  alfirmed." 

It  was  hold,  however,  that  the  case  did  not  come  within 
the  rule;  and  that  it  was  lawful  for  Lansing  to  apply  for 
and  receive  the  moneys,  and  his  duty  to  do  so,  if  he  supposed 
they  could  be  used  to  advantage  in  the  business  of  the  asso- 
ciation. The  moneys  could  not  be  obtained  without  security 
beyond  the  corporate  responsibility  of  the  association;  he 
was  then  bound  to  furnish  such  security,  if  in  his  power,  and 
in  doing  so  it  was  lawful  for  him  to  pledge  the  property  of 
the  association  to  indemnify  the  sureties.  He  procured 
others  to  unite  with  him  on  the  bonds,  and  had  a  right  to 
indemnify  himself  and  his  co-sureties  through  the  property 
and  means  of  the  association  against  his  and  their  liabilities 
so  incurred.  To  secure  such  indemnity  was  a  duty  the  de- 
fendant owed  not  only  to  himself,  but  pre-eminently  to  the 
sureties  whom  he  had  procured  to  be  bound  with  him;  and 
it  was  held  that  what  w^as  fairly  and  honestly  done  for  such 
purpose  should  be  allowed  to  stand. 

The  case  of  City  of  St.  Louis  v.  Alexander,  so  far  as  the 
question  of  the  right  of  a  director  to  deal  with  the  corpora- 
tion was  involved,  related  only  to  the  right  of  such  director, 
who  is  also  a  creditor,  to  use  any  fair  means  to  obtain  se- 
curity for  his  debt. 

It  will  be  seen,  therefore,  that  the  cases  referred  to  by  the 
Supreme  Court  in  Beach  v.  Miller,  were  of  the  siime  charac- 
ter as  the  cases  decided  by  that  court,  and  did  not  relate  to 
the  right  of  a  director  to  enter  into  a  contract  of  the  nature 
of  this  one,  by  which  $4,000  was  to  be  transferred  from  the 
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assets  of  the  corporation  to  the  director,  and  he  was  to  have 
ten  per  cent  of  the  proceeds  of  its  business  for  a  long  term 
of  j'^ears.  The  cases  either  relate  to  making  advances  to,  or 
incurring  liabilities  for  the  corporation  in  good  faith  and 
obtaining  pay^ment  or  security  therefor,  or  belong  to  the 
class  of  Beach  v.  Miller,  which  was  merely  a  competition 
among  creditors,  where  the  corporation  had  no  interest.  It 
is  not  supp6sed,  because  a  creditor  is  also  a  director,  that  he  is 
thereby  disqualified  from  entering  into  fair  competition  with 
other  creditors.  This  case  involves  the  question  whether 
a  director  having  duties  of  a  fiduciary  nature  to  discharge 
toward  stockholders  shall  be  allowe<l  to  enter  into  a  con- 
tract of  this  kind,  in  the  making  of  which  he  has  a  pei'sonal 
interest  conflicting  with  the  interests  of  the  stockholders 
whom  he  is  bound  to  represent  and  protect,  and  shall  he 
allowed  to  enforce  such  contract  against  the  resisting  corpo- 
ration. We  have  not  been  able  to  find  anv  case  where  such 
a  contract  has  been  so  enforced,  and  we  think  that  this  one 
can  not  be. 

As  held  in  Twin  Lick  Oil  Co.  v.  Marbury,  sitjrra,  a  loan 
of  money  to  the  corporation  w^hen  needed  is  not  within  the 
rule,  because  to  apply  the  rule  in  such  case  would  deprive 
the  corporation  of  aid  and  aflf  ord  it  no  protection.  See  also 
Sutter  Street  R.  R.  Co.  v.  Baum,  66  Cal.  44,  where  it  is  held 
that  a  director  may  advance  money  to  the  corporation  in 
good  faith.  1  Beach  on  Private  Corporations,  Sec.  245. 
So  in  Dunscomb  et  al.  v.  N.  Y.  11.  &  X.  R.  R.  Co.  et  al., 
84  2f .  Y.  190,  it  is  said  that  the  rule  can  have  no  application 
where  the  transaction  consists  in  the  olRcer  taking  collateral 
security  for  a  debt  honestly  due  him,  since  the  })ayment  of 
the  debt  or  the  discharge  of  the  liability  is  an  essential  pre- 
requisite of  the  avoidance  of  the  transaction ;  but  the  gen- 
eral rule  of  a  disability  imposed  upon  a  director  to  deal  in 
his  ovra  behalf  in  respect  to  any  matter  involving  his  duties 
to  the  stockholders  is  distinctly  recognized. 

Advances  of  money  by  directors  in  good  faith  and  in 
case  of  need,  and  taking  security  for  repayment,  are  upheld 
by  the  courts,  and  a  rule  against  them  would  be  injurious 
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rather  than  beneficial  to  stockholders.  Besides,  there  is  no 
rule  which  prohibits  a  corporation  from  availing  itself  of 
property  of  a  director  necessary  for  its  convenience  or  i)rolit, 
under  circumstances  implying  a  contract  to  pay  a' reason- 
able compensation  therefor.  Kider  v.  Union  India  Rubber 
Co.,  5  Bosw.  85.  If  money  has  been  advanced  or  property 
furnished  in  good  faith  by  a  director,  the  corporation  is 
liable  to  him  on  an  implied  assumpsit.  The  rule  is  not  made 
to  enable  a  corporation  to  appropriate  the  money  or  prop- 
ertv  of  a  director  for  less  than  it  is  reasonably^  Avorth,  and 
there  may  be  a  recovery  of  such  reasonable  worth.  So  that 
in  case  of  a  loan  there  is  an  enforceable  implied  contract 
regardless  of  the  express  contract.  The  rule  is  adopted  to 
secure  justice,  not  to  work  injustice ;  to  prevent  a  wrong, 
not  to  substitute  one  wrong  for  another;  and  there  may  be 
a  recovery  upon  a  qnaninm  viennt.  Wardell  v.  Railroad 
Co.,  103  U.  S.  051 ;  Gardner  v.  Butler,  30  X.  J.  Eq.  702. 

The  view  we  have  taken  of  the  contract  renders  it  un- 
necessary to  consider  the  questicn  concerning  the  power  of 
a  de  facto  board  as  between  a  member  of  such  board  and  the 
corporation,  since  the  liability  of  the  corporation  for  the 
value  of  the  right  appropriated  and  used  would  be  the  same 
in  any  view  of  that  question.  There  would  be  an  implied 
contract  to  pay  what  the  use  of  the  patent  was  reasonably 
worth. 

There  are  some  objections  to  instructions  given  for  plaint- 
iff. The  first  told  the  jury  that  if  two-thirds  of  the  capital 
stock  was  represented  at  the  meeting  at  which  plaintiff  and 
his  associates,  James  Charter,  L.  M.  Barrett  and  C.  F.  Tracy, 
were  said  to  have  been  elected,  and  that  a  majority  of  the 
stock  so  represented  was  cast  for  the  said  four  directors, 
then  said  directors  should  be  considered  legally  elected.  It 
ignored  the  question  whether  any  notice  was  given  which 
would  authorize  holding  the  meeting  at  all,  and  was  bad. 
The  third  stated  that  although  the  jury  might  believe  that 
the  contract  was  made  by  a  board  irregularly  elected,  yet 
if  they  further  found  from  the  evidence  that  defendant,  by 
its  subsequent  conduct,  ratified  the  making  of  such  contract, 
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they  should  find  for  plaintiff.  As  it  is  a  question  of  law 
what  will  make  a  valid  contract,  so  it  is  a  question  of  law 
what  will  make  it  valid  as  a  ratification,  if  proven;  and  the 
instruction  was  wrong  in  allowing  the  jury  to  determine 
that  the  contract  was  nxtified  from  any  fact  appearing  in 
evidence  which  they  might  fancy  a  ratification. 

The  fourth  and  fifth  stated  that  if  defendant  made  and  sold 
gasoline  engines  according  to  the  contract,  then  the  defend- 
ant had  ratified  the  contract.  No  one  could  ratify  the  con- 
tract except  those  who  could  have  made  or  authorized  it, 
and  the  only  evidence  of  action  under  the  contract  and  in 
acknowledgment  of  it  was  by  the  persons  who  made  it. 

They  could  not  ratify  their  own  contract  so  as  to  bind  any 
one  whom  they  could  not  bind  by  making  it.  Paine  v.  L. 
E.  &  L.  R.  E.  Co.,  31  Ind.  283.  Such  a  contract  is  not  void, 
but  voidable  at  the  election  of  the  parties  affected;  and 
while  the  stockholders  might  prefer  to  ratify  it,  or  submit 
to  it,  yet  the  ratification  or  acquiescence  which  would  pre- 
vent them  from  resisting  it  must  be  established  by  their 
conduct.  The  right  to  repudiate  must  be  lost  by  affirma- 
tive act,  or  by  unreasonable  delay  after  opportunity  to  act 
with  freedom,  and  with  full  knowledge  of  all  material 
facts. 

'  In  Mallory  v.  Mallory  Wheeler  Co.,  Supreme  Court  of 
Errors,  Conn.,  June  1,  1891,  5  Am.  R.  R.  &  Corp.  Rep.  509, 
a  suit  for  salary  as  manager  and  director  of  a  corporation 
was  successfully  defended  against  on  the  ground  of  the  per- 
sonal interest  of  the  directors  making  the  contract.  The 
contract  was  entered  into  October  31,  1887.  There  was  a 
stockholders'  meeting  in  May,  1888,  and  there  was  no  evi- 
dence that  the  stockholders  knew  of  the  contract  before 
that,  and  there  was  no  other  meeting  until  the  annual  meet- 
ing in  May,  1889,  when  a  new  board  of  directors  was  chosen, 
that  repudiated  it ;  and  it  was  held  that  the  delay  could  not 
operate  as  ratification,  waiver,  acquiescence  or  estoppel,  and 
that  the  right  of  the  corporation  to  avail  itself  of  the  orig- 
inal invalidity  of  the  contract  was  not  lost.  Such  a  contract, 
being  voidable  merely,  does  not  necessarily  require  any  inde- 


Vou  XLVII  5 


66 


AppELLAtE  Courts  of  Illinois. 


Vol.  47.] 


A.,  T.  &  S.  F.  R.  R.  Co.  V.  Feehan. 


pendent  and  substantive  act  of  ratification;  but  it  may  be- 
come finally  established  as  a  valid  contract  by  acquiescence 
for  such  a  length  of  time  as  would  amount  to  a  waiver  oi 
the  right  to  avoid  it.  Kelly  v.  N.  &  A.  Horse  K.  R.  Co., 
141  Mass.  496.  But  the  contract  did  not  become  binding  on 
the  st(Xikh()lders  from  the  fact  that  there  was  some  manu- 
facture and  sale  of  gasoline  engines  by  the  same  board  that 
mjule  the  contract. 

The  judgment  will  be  reversed  and  the  c^iuse  remanded. 

licveraed  and  rtiuandcd. 
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Atchison,  Topeka  &  Santa  Fe  Eailroad  Company 

V. 

Margaret  E.  Feehan,  Administratrix. 

Railroads  —  Negligence  —  Personal  Injuries  —  Crossings  —Signals — 
Excessive  Rate  of  Speed— Ordinance, 

1.  In  an  action  brouc:ht  to  recover  from  a  railroad  company  for  the 
death  of  a  person  aUegetl  to  have  been  occasioned  tJiroiigh  itH  ne^li^ence, 
this  court  holds  that  although  the  third  count  of  the  declaration  filed, 
charging  generaUy  that  the  train  was  run  at  a  **  great  and  unlawful 
rate  of  speed/'  in  contravention  of  a  municipal  onlinance,  was  subject 
to  demurrer,  that  it  was  nevertheless  sufficient  to  show  tliat  the  i)luintiff 
relied  as  a  ground  of  recovery  upon  an  ordinance,  and  tlie  nmning  of 
tlie  train  at  greater  speed  than  allowed  tliereby,  whereby  such  deatli 
was  occasioned;  tlie  fact  being  that  the  section  of  the  ordinanc^e  was 
set  out  in  full  in  the  count,  and  issue  havmg  lx*t^n  ttiken  on  the  charges 
made  as  a  basis  of  liability,  plaintiff  had  a  right  to  prove  them. 

2.  It  is  proper  in  such  case  to  exclude  tlie  testimony  of  a  witness  at 
the  coroner's  inquest,  he  testifying  differently  upon  trial,  and  admitting 
and  explaining  his  action,  no  statement  claimed  to  have  In^^n  made 
before  such  jury,  and  not  admitted  by  liim,  being  in  conflict  witli  liis 
testimony  as  given  on  tlie  trial. 

3.  The  issues  in  the  case  presented  involving  the  question  of  care  on 
the  part  of  tlie  deceased,  evidence  of  the  location  of  an  elevator.  }\ox 
car,  stock  yards,  coal  slied  and  com  crib,  on  the  railroad  grounds,  affect- 
ing the  view  of  the  train  approaching  tlie  crossing,  was  admissible  upon 
that  issue  as  descriptive  of  the  place  where  the  accident  occurred,  to  en- 
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able  the  jury  to  determine  whether  he  did,  or  could,  see  the  approacliing 
train. 

4.  A  court  has  no  right  to  instruct  the  jury  in  a  given  case  as  to  what 
they  may  regard  bb  the  better  testimony. 

5.  This  court  will  not  consider  an  objection  to  an  instruction  raised 
for  the  first  time  in  the  reply  brief  of  an  appellant. 

6.  The  fact  being  established  in  the  case  presented  that  the  defend- 
ant at  the  time  of  the  accident  was  violating  the  ordinance  by  running 
at  an  excessive  speed,  the  presumption  was  tliat  the  killing  arose  through 
such  negUgence,  there  being  nothing  to  show  that  the  accident  would  have 
happened  in  case  the  train  had  been  run  in  obedience  to  the  ordinance, 
or  that  it  was  due  to  some  other  cause  than  the  negligence  of  defendant 
in  tliat  regard. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Grundy  County;  the 
Hon.  Charles  Blanchakd,  Judge,  presiding. 

Messrs.  Edgar  A.  Bancroft  and  S.  C.  Stough,  for  appel- 
lant. 

Messrs.  E.  L.  Clover  and  (jeorge  W.  W.  Blake,  for 
appellee. 

Mr.  Justice  Cartwright.  Appellee,  as  administratrix 
of  the  estate  of  her  deceased  husband,  Edward  Feehan, 
brought  this  suit  against  appeUant  to  recover  damages  for 
the  killing,  by  a  train  of  appellant,  of  said  Edward  Feehan, 
while  driving  a  team  across  the  railroad  at  the  crossing  of 
a  street  in  the  village  of  Kinsman. 

The  declaration  contained  six  counts.  The  first  count 
charged  negligence  and  improper  conduct  generally  in  driv- 
ing and  managing  the  engine  and  train.  The  second  alleged 
a  failure  to  give  the  statutory  signal  in  approaching  the 
crossing.  The  third  charged  that  the  engine  and  cars  were 
run  at  a  great  and  unlawful  rate  of  speed  within  the  limits 
of  said  village  of  Kinsman,  in  consequence  of  which  said 
Edward  Feehan  was  struck  and  killed;  that  said  village  was 
incorporated;  that  section  one  of  the  ordinance  of  said  vil- 
lage entitled  "  An  ordinance  regulating  the  speed  of  cars  or 
locomotives  upon  a  railroad,"  was  as  follows : 
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"Sec.  1.  That  no  locomotive  engine  attached  to  any 
railroad  passenger-car  shall  be  driven,  propelled  or  run  upon 
or  along  any  railroad  track  within  the  village  of  Kinsman 
at  a  greater  speed  than  ten  miles  per  hour;  nor  shall  any 
locomotive  engine  attached  to  any  freight  car  be  driven, 
propelled  or  run  upgn  or  along  any  railroad  track  within 
said  village  at  a  greater  speed  than  ten  miles  per  hour." 
And  that  the  said  injury  was  occasioned  by  reason  of  the 
negligence  of  the  defendant  in  running  its  said  locomotive 
engine  and  train  of  cars  at  a  greater  rate  of  speed  than  allowed 
by  the  said  ordinance  of  said  village.  The  fourth  count 
charged  negligence  in  failing  to  ring  any  bell,  as  required  by 
section  five  of  said  ordinance.  The  fifth  Avas  a  consolida- 
tion of  the  third  and  fourth.  The  sixth  alleged  the  exist- 
ence of  obstructions  to  the  view,  but  contained  no  allega- 
tion of  negligence  or  any  charge  against  the  defendant,  and 
stated  no  cause  of  action. 

A  plea  of  not  guilty  w^as  interposed  and  a  trial  was  had 
on  the  issues  so  made.  The  court  lieldon  the  trial  that  sec- 
tion five  of  the  ordinance  Avas  unreasonable  and  therefore 
void;  and  the  charges  in  the  fourth  and  fifth  counts  based  on 
that  section  were  thereby  eliminated  from  the  controversy 
and  are  not  now  in  question.  The  trial  resulted  in  a  verdict 
for  plaintiff  for  $3,000.  ^lotions  for  a  new  trial  and  in 
arrest  of  judgment  having  been  made  and  overruled,  judg- 
ment was  entered. 

It  was  proven  on  the  trial  that  the  train  was  running 
through  the  village,  at  the  time  of  the  accident,  at  the  rate 
of  twenty -five  to  thirty  miles  per  hour.  In  order  to  prove 
section  one  of  the  ordinance  on  that  subject,  plaintiff  offered 
the  same  in  evidence  as  contained  in  a  book  admitted  to  be 
the  ordinances  of  the  village  of  Kinsman,  and  which  \vasthe 
same  ordinance  set  out  in  the  declaration,  as  above  stated. 
Defendant  objected  to  its  introduction,  as  follows  :  '^  Because 
it  is  not  pleaded  that  it  was  in  force  at  the  time  of  the  acci- 
dent, nor  that  the  speed  was  faster  than  permitted,  nor  that 
the  accident  resulted  in  consequence  of  the  speed."  The 
objection  was  overruled,  and  this  ruling  is  complained  of. 
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The  third  count,  although  perhaps  subject  to  demurrer,  was 
nevertheless  sufficient  to  show  that  plaintiff  relied  as  a 
ground  of  recovery  upon  an  ordinance  of  the  village  of  Kins- 
man and  the  running  of  the  train  at  an  unlawful  rate  of 
speed  greater  than  allowed  by  such  ordinance,  whereby  the 
killing  of  Edward  Feehan  was  occasioned.  It  has  been  held 
by  the  Supreme  Court  that  a  plea  of  the  general  issue  is  an 
admission  in  law  upon  the  record  of  the  sufficiency  of  the 
respective  counts  to  which  it  is  pleaded.  C.  &  N.  W.  Ry. 
Co.  V.  Goebel,  119  111.  515.  At  any  rate  the  defendant  was 
notified  by  the  count  of  the  grounds  relied  upon  for  a 
recovery,  and  they  constituted  a  good  cause  of  action 
although  somewhat  defectively  stated.  The  section  was 
set  out  in  full  in  the  count,  and  issue  having,  been  taken  on 
the  charges  made  as  a  basis  of  liability,  plaintiff  had  a  right  ^ 
to  prove  them.  L.  S.  &  M.  S.  Ry.  Co.  v.  O'Conner,  115 
111.  254. 

Barney  McMiniman,  a  witness  who  testified  at  the  cor- 
oner's inquest,  also  testified  on  the  trial  of  this  case,  and  it  is 
assiorned  as  error  that  the  court  excluded  his  testimony 
taken  by  the  coroner  when  offered  by  defendant  to  show 
differences  in  his  testimony  on  the  two  occasions.  The 
witness  when  interrogated  as  to  those  matters,  admitted 
that  he  testified  differently  before  the  coroner  as  to  seeing 
Feehan,  and  offered  his  explanation  of  the  reason.  He 
admitted  making  some  other  statements  claimed  to  have 
been  made  before  the  coroner's  jury,  and  no  statement 
claimed  to  have  been  so  ralade  and  not  admitted  by  him  was 
in  conflict  with  his  testimony  as  given  on  the  trial.  The 
offered  evidence  was  therefore  not  impeaching  and  was 
rightly  excluded. 

It  is  objected  that  the  court  admitted  evidence  of  the 
location  of  an  elevator,  box  car,  stock  yards,  coal  shed  and 
com  crib  on  the  railroad  grounds,  affecting  the  view  of  the 
train  approaching  the  crossing.  It  is  claimed  that  there 
is  no  allegation  of  the  declaration  under  which  they 
were  Omissible.  The  issues  inviilved  the  question  of 
care  on  the  part  of  the  deceased  and  the  evidence  was 
admissible  upon  that  issue  as  descriptive  of  the  place  where 
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the  accident  occurred  to  enable  the  jury  to  detennine 
whether  he  did  or  could  see  the  approaching  train. 

It  is  also  urged  that  the  court  erred  in  giving  and  refus- 
ing instructions.  Under  this  head  it  is  complained  that  the 
court  gave  the  first  instruction  for  plaintiff,  which  only 
required  the  exercise  of  care  on  the  part  of  deceased  at  the 
time  he  was  killed,  and  refused  defendant's  eighth,  tenth, 
eleventh  and  twentieth,  which  required  the  exercise  of  care 
and  caution  on  his  part  in  approaching  the  crossing.  The 
first  instruction  for  plaintiff  might  possibly  be  understood 
as  claime<l,  but  the  court  explained  the  rule  fully  to  the 
jury  in  instructions  given  at  the  instance  of  defendant.  By 
the  tw^enty-fourth  the  jury  were  told  tliat  there  could  be  no 
recover}'-  unless  the  deceased  at  the  time  of  the  collision  and 
immediately  preceding  it  was  using  reasonable  care  and 
caution.  The  twenty -sixth  stated  "that  it  was  the  duty  of 
the  deceased,  on  approaching  the  railroad  in  question,  and 
before  attempting  to  cross  it,  to  look  and  listen  for 
approaching  trains,  and  adopt  all  other  means  to  avoid  a 
collision  that  a  reasonably  cautious  and  prudent  person, 
under  such  circumstances,  would  have  adopted." 

The  twenty-seventh  laid  down  as  a  rule,  that  although 
the  statutory  signals  were  not  given,  and  the  rate  of  speed 
was  in  violation  of  the  ordinance,  and  the  view  of  the 
approaching  train  was  partially  or  wholly  obscured,  yet 
there  could  be  no  recovery  if  deceased  approached  the  cross- 
ing in  a  way  and  manner  and  under  circumstances  that  a 
reasonably  prudent  and  cautious  man  would  not  and  should 
not  have  done,  unless  the  injury  was  wanton  or  wilful. 

The  twenty-eighth  told  the  jury  that  the  fact  that  the 
train  was  behind  schedule  time  would  not  exonerate  the 
deceased  from  using  reasonable  care  and  caution  while  ap- 
proaching the  railroad.  In  view  of  these  instructions  it 
does  not  seem  possible  that  the  jury  could  have  been  igno- 
rant of  the  requirement  therein  stated  that  deceased  was 
bound  to  exercise  care  in  approaching  the  crossing,  or  that 
defendant  suffered  injury  from  a  failure  to  give  four  addi- 
tional instructions  that  such  was  the  rule. 

The  court  refused  to  instruct  the  jury  in  substance  and 
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eflFect  that  greater  weight  and  force  was  to  be  given  to  the 
testimony  of  the  witnesses  on  the  defendant's  side  of  the 
question  of  the  ringing  of  a  bell  and  sounding  of  a  whistle 
than  on  the  other  side.  The  court  has  no  right  to  say  what 
the  jury  may  regard  as  the  better  testimony.  It  would 
have  been  wrong  to  give  the  instruction.  C.  &  A.  R.  R. 
Co.  V.  Robinson,  106  111.  142;  Martin  v.  People,  64  111.  225. 

Appellant  in  the  reply  brief  raises  for  the  first  time  an 
objection  to  plaintiff's  second  instruction.  The  point  need 
not  be  noticed  for  that  reason,  but  the  instruction  is  in 
accordance  with  the  rules  declared  by  the  Supreme  Court 
on  the  subject  of  comparative  negligence. 

It  was  proven  and  not  denied  that  defendant  was  violat- 
ing the  ordinance  at  the  time  of  the  accident.  That  fact 
being  established,  the  presumption  was  created  by  virtue  of 
section  24  of  an  act  in  relation  to  fencing  and  operating 
itiilroads,  in  force  July  1,  1874,  that  the  killing  of  deceased 
was  done  by  the  negligence  of  defendant.  Chap.  114,  R.  S., 
Par.  87.  It  was  for  the  defendant  to  rebut  that  presump- 
tion, and  this,  we  think,  was  not  done.  There  was  nothing 
to  show  that  the  accident  would  have  happened  in  case  the 
train  had  been  run  in  obedience  to  the  ordinance,  or  that  it 
was  due  to  some  other  cause  than  the  negligence  of  defend- 
ant in  that  regard. 

The  remaining  question  of  fact  relates  to  the  degree  of 
care  exercised  by  the  deceased,  and  it  is  strenuously  insisted 
that  he  was  not  in  the  exercise  of  ordinarv  care  for  his  own 

a/ 

safety.  He  lived  in  Kinsman  and  was  employed  to  drive 
about  the  country  and  gather  cream  and  deliver  groceries. 
He  hitched  his  team  that  morning,  August  24,  1891,  to  the 
wagon  which  he  used,  which  was  covered  on  the  top  and 
sides,  and  drove  toward  the  depot  to  get  cream  cans  before 
starting  to  gather  cream.  The  seat  was  near  the  front  with 
just  room  to  get  out  and  in  between  it  and  the  dashboard, 
and  the  cover  extended  forward  to  the  middle  of  the  seat  or 
about  that  far.  It  had  been  a  damp  and  foggy  night  and 
was  raining  a  little.  There  were  two  trains  of  defendant 
which  passed  that  station  in  the  morning — the  vestibule  train 
which  usually  passed  first  and  did  not  stop,  and  the  accom- 
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modation,  which  was  due  later  and  stoppe<l  there.  On  this 
morning,  the  accommodation  train  had  passed  and  the  vesti- 
bule train  which  usually  passed  first  was  thirteen  minutes 
late  and  was  running  at  a  rapid  rate.  As  Feehan  api)roached 
the  tracks  the  view  was  obstructed  in  the  vicinity  of  the 
tracks  by  the  obstructions  above  mentioned  until  he  was 
quite  near.  The  team  was  walking  and  was  almost  <m  the 
track  before  it  was  seen  by  any  witness.  Barney  Mcifini- 
man  and  the  engineer  were  the  only  witnesses  who  j^aw  the 
team  before  it  was  struck.  McMiniman  was  easterly  from 
the  crossing  and  testified  at  the  inquest  that  he  saw  the 
team,  but  did  not  see  Feehan.  On  this  trial  he  said  that  he 
saw  the  back  of  Feehan's  head,  and  if  that  was  true,  Fee- 
han's  face  was  turned  toward  the  train.  The  crodibilitv  of 
that  witness  was  for  the  consideration  of  the  jury.  They 
saw  him  and  heard  him  testify,  and  might  properly  con- 
clude that  his  later  statement  was  true,  and  that  his  state- 
ment before  the  coroner's  jury  was  due  to  his  confusion,  as 
he  asserted  that  it  was.  The  testimony  of  the  engineer 
tends  to  prove  that  Feehan  could  not  see  the  train  if  his 
face  was  turned  toward  it,  for  he  testified  that  he  could  not 
see  the  team  until  after  it  passed  the  cattle  guard  coming 
across  the  side  track  and  when  practically  on  the  track. 

The  preponderance  of  the  evidence  was  that  the  bell  was 
ringing,  but  McMiniman,  wiio  was  near  by,  testified  that  he 
did  not  hear  it,  and  we  w^ould  not  feel  authorized  to  disturb 
a  finding  of  the  jury  that  Feehan  could  not  hear  it.  We 
are  not  able  to  say  that  the  jury  were  wrong  in  their  con- 
clusion that  the  deceased  exercised  ordinary  care. 

There  was  a  motion  in  arrest  of  judgment  as  a  test  of  the 
sufficiency  of  the  declaration  to  support  a  judgment.  There 
were  good  counts  in  the  declaration,  and  so  far  as  the  ordi- 
nance was  counted  on,  the  declaration  was  good  after  A^er- 
dict.  The  motion  in  arrest  was  properly  overruled.'  The 
judgment  will  be  affirmed. 

Judgment  affii^med. 
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Chicago,   Burlington  &  Quincy   Railroad    Com- 
pany 

V.  ~^      73 

148s  397 

The   City  of  Ottawa. 

Railroads — Municipal  Ordinance — Gates  at  Street  Crossings — Injunc- 
tion to  Best  rain  tfie  Prosecution  of  Suits, 

1.  A  court  of  chancery  has  no  jurisdiction  to  restrain  and  enjoin  the 
prosecution  of  a  suit  based  upon  the  violation  of  a  municipal  ordinance 
and  to  settle  the  legality  thereof. 

2.  No  matter  how  numerous  the  suits  may  be,  equity  will  not  interfere 
on  the  ground  of  the  invalidity  of  the  ordinance  under  which  the  prose- 
cution is  had,  or  the  innocence  of  the  party  complaining. 

3.  Upon  a  bill  fileU  by  a  railroad  company  to  enjoin  tlie  prosecution 
of  thirteen  suits  at  law,  brought  by  a  municipality  against  it  under  an 
ordinance  of  the  city  requiring  complainant  to  put  gates  at  certain  street 
crossings  to  protect  persons  crossing  over  its  track  against  injury  from 
trains  on  its  road  passing  through  said  city,  this  court  Jiolds  that  the 
case  presented  comes  within  the  general  rule. 

[Opinion  filed  May  25,  1803.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Ilon.  Chables  Blanchabd,  Judge,  presiding. 

Messrs.  Samuel  Eicholson  and  O.  T.  Price,  for  appel- 
lant. 

Mr.  Daniel  E.  Burke,  for  appellee. 

Mr.  Justice  Lacey.  This  was  a  bill  in  equity  by  appel- 
lant to  enjoin  the  prosecution  of  thirteen  suits  at  law  brought 
b}'  appellee  against  it  under  an  ordinance  of  the  city  of 
Ottawa  requiring  the  appellant  to  put  gates  at  certain  street 
crossings  to  protect  persons  crossing  over  its  railroad  track 
against  injury  from  passing  trains  on  its  road  passing 
through  the  city. 
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The  nature  of  the  ordinance  was  that  it  required  the 
appellant  to  provide  protection  against  injury  to  persons 
and  property  wherever  its  railroad  track  crossed  any  street, 
by  the  erection  and  maintenance  of  gates  and  guards  and 
other  protection,  when  the  city  council  by  resolution  should 
so  declare  and  direct;  that  it  should  within  a  certain  time, 
to  be  fixed  by  the  city  council,  erect,  construct  and 
maintain  suificient  safeguards  at  crossings,  specifying  the 
kind  of  protection  to  be  erected,  constructed  and  maintained 
as  aforesaid,  whether  it  be  a  gate  or  gates,  or  other  protec- 
tion, and  providinfif  for  service  of  a  certified  copy  of  such  reso- 
lution by  the  city  marshal  on  the  appellant  within  ten  days 
after  the  passage  of  the  resolution,  at  the  same  time  no- 
tifying the  app3llant  in  writing  of  the  time  fixed  by  th3 
city  council  within  which  the  protection  so  ordered  should 
be  constructed.  The  ordinance  further  prbvided  that  when- 
ever any  railroad  company  shall  have  been  directed  by  the 
city  council  to  construct,  and  maintain  at  any  street  crossing 
by  its  track  or  tracks,  any  gate  or  gates  or  other  protection, 
etc.,  every  such  company  should,  within  the  time  prescribed 
by  the  city  council,  construct  and  thereafter  nuiintain  the 
protection  specified  in  the  said  resolution,  under  a  penalty 
of  not  less  than  $100  nor  more  than  $200  for  each  offense; 
and  for  each  and  every  ten  days  after  the  expiration  of  the 
time  so  fixed  for  the  construction  of  such  protection,  if  any 
such  company  shall  refuse  or  neglect  to  proceed  to  the  erec- 
tion and  construction  of  the  kind  of  protection  specified  in 
said  resolution,  it  should  constitute  a  new  and  distinct 
offense. 

The  city  council,  in  1891,  by  resolution,  required  appel- 
lant to  erect,  construct  and  maintain  suitable  and  proper 
gates  so  as  to  protect  all  persons  crossing  its  tracks  at  street 
crossings  on  both  sides  of  its  tracks,  to  wit :  One  set  of 
gates  on  Main  street,  at  Madison  street,  at  Jefferson  street, 
Lafayette  street  and  at  First  street;  each  and -all  of  said 
streets  above  named  upon  which  a  separate  set  of  gates  is 
required  as  above  stated  being  within  the  city  of  Ottawa, 
La  Salle  County,  Illinois ;    said  gates  to  be  erected  within 
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thirty  days  after  notice.  After  the  passage  of  the  resolu- 
lution,  to  wit,  on  the  22d  day  of  October,  1891,  the  proper 
notice  was  served  upon  appellant. 

The  thirteen  suits  in  question  were  brought  by  the  appel- 
lee one  after  another  for  appellant's  failure  to  comply  with 
the  ordinance  and  to  recover  the  penalty  therein  specified 
for  such  failure. 

The  prayer  of  the  bill  was,  upon  a  final  hearing,  that  ap- 
pellee should  be  restrained  from  prosecuting  under  said 
ordinance,  so  far  as  relates  to  the  erection  of  gates  and  to 
maintain  same  to  the  satisfaction  of  the  superintendent  of 
streets,  and  for  a  temporary  writ  of  injunction  restraining 
appellee  from  prosecuting  suits  against  appellant  excepting 
the  two  suits  pending  in  the  Circuit  Court,  and  for  general 
relief.  To  this  bill  the  appellee  filed  its  demurrer  on  the 
grounds  that  a  court  of  chancery  has  no  jurisdiction  to  en- 
join the  prosecution  for  the  violation  of  a  city  ordinance, 
and  that  a  court  of  equity  could  not  interfere  to  restrain,  by 
injunction,  their  enforcement  in  the  proper  court  on  the 
ground  that  such  ordinances  are  alleged  to  be  illegal,  as  was 
done  in  the  bill,  or  because  of  alleged  innocence  of  the  party 
charged,  nor  for  the  purpose  of  determining  the  validity  of 
an  ordinance  in  a  court  of  equity. 

The  bill  set  up  under  various  allegations,  and  for  various 
reasons,  that  the  ordinance  of  appellee  and  resolution  of  the 
city  council  were  void  in  law,  and  that  no  prosecution  could 
be  had  and  maintained  against  the  appellant  for  failure  to 
comply  with  their  provisions.  The  court  sustained  the  de- 
murrer to  the  bill  and,  the  appellant  abiding  his  bill,  entered 
a  decree  dismissing  it  and  giving  judgment  against  appel- 
lant for  costs.     From  this  decree  this  appeal  is  taken. 

The  appellant  has  filed  an  elaborate  argument  to  show 
that  the  court  below  had  jurisdiction  in  equity  to  grant  the 
injunction  prayed  for,  and  also  to  prove  that  the  ordinance 
and  resolution  of  the  city  council  were  illegal  and  void  and 
beyond  the  power  of  jurisdiction  of  the  city  of  Ottawa  to 

pass. 
On  the  other  hand,  the  appellee  contends  that  a  court  of 
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equity  has  no  jurisdiction  to  grant  an  injunction  to  restrain  ■ 

prosecutions  for  violence  of  city  and  village  ordinances.  { 

If  we  hold  that  this  point  is  well  taken,  then  the  decree  of 
the  court  below  should  be  affirmed  without  reference  to  the 
validity  of  the  ordinance  and  resolution  of  the  city  council 
in  question.  Upon  examination  of  the  authorities,  we  feel 
constrained  to  hold  that  in  this  State  a  court  of  chancery  has 
no  jurisdiction.  As  a  general  rule  it  has  been  held  in  this 
State  by  the  Supreme  Court  that  there  is  no  such  jurisdic- 
tion. The  cases  referred  to  are  Gates  v.  The  Village  of 
Batavia,  79  111.  500,  and  Poyer  v.  The  Village  of  Desplaines, 
123  111.  111. 

In  the  first  case  above  named,  the  purpose  of  the  bill  was 
to  restrain  and  enjoin^the  prosecution  of  certain  suits  against 
each  of  tlie  complainants  for  violation  of  the  village  ordi- 
nance and  to  settle  the  legality  of  the  same,  providing 
against  the  evils  resulting  from  the  sale  or  giving  away  of 
intoxicating  liquors.  The  court  in  passing  upon  the  case 
used  the  following  language : 

"A  court  of  chancery  has  no  jurisdiction  of  the  subject  of 
this  litigation,  nor  is  it  in  the  power  of  the  parties  to  waive 
the  question  relating  to  the  jurisdiction  of  the  court  and 
compel  it  to  try  the  cause.  Whatever  defense,  if  any  existed 
to  the  several  actions  against  complainants,  was  complete  in 
a  court  of  law  w^here  they  were  pending,  and  the  court  very 
pro|)erly  dismissed  them  to  that  forum." 

The  object  of  the  bill  in  the  Poyer  case,  supra,  was  to 
restrain  the  village  of  Desplaines  from  prosecuting  suits  |>end- 
ing  against  the  complainant  for  violations  of  the  village  ordi- 
nances. The  ordinance,  it  apix?ars,  complained  of,  was  one 
declaring  as  a  nuisance  the  use  of  certain  picnic  grounds 
near  the  village,  owned  and  rented  by  the  complainant  for 
profit  to  certain  persons  for  picnic  purposes,  ])roviding  a 
]>enalty  for  a  violation  of  the  ordinance.  Poyer  had  been 
sued  and  fined  fifty  dollars  for  a  violation  of  the  ordinance 
and  six  other  cases  had  been  commenced  against  him  to 
recover  for  certain  other  alleged  violations  of  the  same  ordi- 
nance. The  court  held  the  bill  bad  on  demurrer  and  the 
Supreme  Court  holds  the  following  language,  to  wit : 
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"  Courts  of  equity  will  not,  as  a  generul  rule,  interfere  to 
restrain  criminal  or  quasi  criminal  prosecutions  or  take  juris- 
diction of  any  cause  or  matter  not  strictly  of  a  civil  nature. 
Story's  Eq.  Jur.,  Sec.  893;  2  Daniell's  Chancery  Practice 
1620;  Montgomery  R.  R.  Company  v.  Walton,  li  Alabama, 
209."  And  further  deciding,  the  court  says,  "  the  legality 
or  illegality  of  the  ordinance  is  purely  a  question  of  law 
which  the  common  law  court  is  competent  to  decide." 

The  court,  in  further  commenting  upon  the  case,  in  answer 
to  the  claim  that  equity  might  have  jurisdiction  to  prevent 
the  multiplicity  of  suits  says :  "  Bills  of  peace  will  lie  under 
some  circumstances  for  the  purpose  of  quieting  and  sup- 
pressing litigation.  It  is  said,  however,  that  to  entitle  a 
party  to  maintain  a  bill  on  this  ground^  there  must  be  a  right 
claimed  affecting  many  persons;  for  if  the  right  is  disputed 
between  two  persons  only,  not  for  themselves  and  others  in 
interest  but  for  themselves  alone,  the  bill  will  be  dismissed. 
2  Story's  Eq.,  857." 

It  plainly  appears,  from  the  above  decisions  of  the  Supreme 
Court  of  this  State,  that  equity  will  not  entertain  jurisdiction, 
as  a  general  rule,  to  prevent  or  restrain  the  prosecution  of 
suits  against  one  who  violates  a  city  or  village  ordinance, 
however  numerous  those  suits  may  be,  on  the  ground  of  the 
invalidity  of  the  ordinance  under  which  the  prosecution  is 
had  or  the  innocence  of  the  party  complaining.  This  rule, 
then,  will  apply  to  this  case  and  will  be  decisive  of  the  ques- 
tion unless  there  is  something  peculiar  in  the  facts  which 
would  take  it  out  of  the  general  rule. 

The  appellant,  as  we  understand,  claims  that  the  facts  are 
such  as,  notwithstanding  the  above  decisions  of  the  Supreme 
Court,  to  take  the  case  out  of  the  general  rule  and  to  give 
equity  jurisdiction.  They  are,  in  substance,  that  if  the  relief 
in  equity  be  denied,  the  appellant  would  be  compelled  to  sur- 
render its  charter  or  suffer  a  long  and  expensive  litigation, 
and  be  compelled  to  expend  money  for  work  and  material 
in  making,  erecting  and  putting  in  operation  the  gates  re- 
quired by  the  ordinance  and  resolution  of  the  common  coun- 
cil, which  could  never  be  recovered,  even  if  in  the  end  it  were 
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successful  in  defeating  the  wrongful  prosecutions  under  the 
ordinance;  and  there  would  be  a  multiplicity  of  suits.  We 
fail,  however,  to  see  that  there  is  any  difference  in  this  case 
in  principle  as  to  the  circumstances  existing,  and  the  two 
suits  passed  upon  by  the  Supreme  Court. 

There  is  only  one  thing  that  can  be  claimed  as  such,  with 
any  show  of  plausibility,  and  that  is  that  in  this  case,  in  order 
to  escaj^e  prosecution  being  multiplied  under  the  ordinance, 
it  would  be  obliged  to  exjKnid  money  in  erecting  the  gat^s 
in  question,  whereas,  in  the  other  two  cases,  the  only  thing 
the  prosecuted  parties  would  have,  to  do  to  prevent  such 
prosecutions  would  be  not  to  violate  the  liquor  oixlinance  in 
tlie  one  case  and  not  to  rent  the  park  to  picnickera  in  the 
other. 

We  conceive,  however,  there  is  not  much  difference  in 
princijJe  in  this  regard,  for  the  liquor  seller  in  the  one  case 
may  lose  the  opportunity  to  sell  his  stock  of  licpiors  for  a 
profit,  and  the  other  to  lose  the  use  of  his  park  by  being 
prevented  from  renting  it. 

It  will  be  seen  that  the  appellant  need  not  put  up  the 
gates  if  the  ordinance  is  void,  for  it  will  succeed  in  the  end 
in  defeating  all  the  prosecution  and  tlirowing  the  cost  of  the 
litigation  on  the  city.  The  same  would  be  the  case  with 
the  liquor  seller  and  the  owner  of  the  park.  Neither  party 
would  sustain  any  irreparable  loss  except  the  trouble  and 
expense  of  litigation  which  the  court  seems  not  to  regard  as 
irreparable. 

It  is  deemed  the  better  policy  and  better  rule  to  deny 
jurisdiction  in  this  class  of  cases  to  a  court  of  equity,  and  we 
see  no  good,  reason  in  law  why  this  case  should  be  made  an 
exception  to  the  general  rule. 

Seeing  no  error  in  the  record  of  the  court  below  the 
decree  is  affirmed. 

Decree  affirmed. 
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John  C.  Anderson 
V.  • 
William   A.  Montgomery. 

Written  Contract — Reformation  and  Enforcement  of— Appeal  and 
Error. 

1.  Parties  to  a  suit  having  sul^mitted  themselves  to  the  jurisdiction  of 
a  given  court,  can  not  attack  such  jurisdiction  below  nor  upon  appeal. 

2.  Upon  a  bill  filed  for  the  reformation  and  enforcement  of  a  written 
contract,  tliis  court  holds,  upon  consideration  of  the  evidence,  that  the 
same  lacks  that  degree  of  certainty  which  justifies  the  changing  of  a 
written  instrument  in  view  of  parol  evidence. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Free  P.  Morris  and  F.  L.  Hooper,  for  appel- 
lant. 

Messrs.  Kay  &  Kay,  for  appellee. 

Mr.  Justice  Lacey.  This  is  a  bill  in  chancorj'-  filed  iri 
the  Circuit  Court  of  Iroquois  County,  on  the  lUth  day  of 
April,  1890,  by  appellee  against  appellant,  John  "Will  An- 
derson, and  one  AYilliam  Warren.  All  parties  being  duly  in 
court,  appellant  and  John  Will  Anderson  answered  the  bill. 
Warren  was  defaulted.  On  replication  being  filed  cause 
was  referred  to  the  master.  The  master's  report  was  filed 
March  term,  1891,  and  a  hearing  had. 

The  cause  was  taken  under  advisement  by  the  then  chan- 
cellor, and  at  the  June  term,  1892,  a  decree  was  entered  for 
complainant,  dismissing  the  bill  as  to  John  Will  Anderson, 
and  ordering  appellant,  John  C.  Anderson,  to  pay  appellee 
the  sum  of  $172.G2  within  twenty  days,  and  that  in  default 
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thereof  execution  issue.  The  bill  seeks  the  reformation  of 
a  written  contract  and  to  have  the  contract  reformed  and 
corrected,  and  enforced  as  reformed  or  corrected.  The  aver- 
ments of  the  bill  are  ill  substance  that  in  1888  and  1889 
William  Warren,  one  of  the  respondents,  was  engaged  in 
the  manufacture  of  brick  and  tile  on  the  premises  rented  of 
appellant;  that  Warren,  during  the  year  1888,  became  in- 
debted to  appellee  for  cord  wood  sold  to  Warren  to  be  used 
in  burning  of  the  said  brick  and  tile;  and  that  in  July,  1889, 
Warren  sold  his  stock  of  brick  and  tile  to  appellant  and 
entered  into  a  contract,  dated  July  13,  1889;  that  on  a  trial 
before  a  justice  of  the  peace,  wherein  appellee  sued  said 
Warren  for  said  wood  furnished,  the  original  contract  re- 
ferred to  was  not  to  be  found  and  a  co})y  was  substituted 
which  was  claimed  by  said  Warren  and  appellant  to  be  a  true 
copy  of  the  original,  and  sets  forth  the  substance  of  the  con- 
tract as  follows :  reciting  the  purchase  of  the  brick  and  tile  on 
hand,  burned  and  unburned,  in  the  tile  factory  or  kilns  on 
or  near  the  railroad  factory,  and  any  balance  on  shipments  of 
tile  made  since  April  1, 1889;  appellant  agreeing  to  pay  all 
arrears  of  labor  performed  at  said  factory  since  1889,  also 
for  all  wood  used  in  burning  brick  and  tile  during  the  sea- 
son of  1889,  and  to  pay  the  following  named  persons  on 
such  terms  and  time  as  he  and  the}''  may  agree,  to  wit:  the 
appellee,  William  Montgomery,  for  wood  used  by  the  said 
William  Warren  during  the  season  of  1887,  and  to  John 
Fanning  and  William  Jones  each  $15;  John  Carpenter  near 
$50;  Sam  Johns  for  wood  used  of  him  in  1SS8,  and  George 
Grisman  the  amount  of  arrears  due  him  in  1888;  to  Wirt 
Moore  $2G;  the  said  William  Warren  agreeing  to  furnish 
a  warranty  deed  to  appellant  for  five  acres  of  land  situated 
near  the  residence  of  Frank  Strate,  about  one  half  mile 
south  of  Woodland;  which  contract  was  duly  signed  by  ap- 
pellant and  William  Warren. 

The  bill  alleges  fraud  or  mistake  of  appellant  or  John 
Will  Anderson,  or  fraudulent  alteration  after  the  execution 
of  the  contract,  in  that  it  does  not  provide  for  the  payment 
of  appellee's  claim  for  wood  furnished  Warren  in  1888;  that 
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afterward,  on  November  30, 1889,  appellee  recovered  a  judg- 
ment against  Warren  on  account  of  the  said  wood  sold  in 
1888,  for  $149.46;  that  execution  issued  January  16, 1890,  and 
returned  January  18,  1890,  no  part  satisfied;  that  appellee 
had  made  demand  on  appellant  for  paylnent  of  wood  fur- 
nished in  1888,  which  was  refused.  Appellant  and  Ander- 
son answer,  admitting  the  contract,  but  denying  that  there 
was  any  mistake  or  fraud  in  its  execution,  or  that  it  was 
afterward  changed,  and  deny  that  they  were  jointly  or  indi- 
vidually indebted  to  Warren. 

It  is  insisted  that  the  court  had  no  equity  jurisdiction  as 
against  the  appellant  to  correct  this  kind  of  mistake  where 
the  contract  was  between  other  parties,  whether  for  the 
benefit  of  appellee  or  not.  We  think  this  point  of  objection 
can  not  be  raised  in  this  court  or  in  the  court  below,  for  the 
reason  that  the  bill  was  neither  demurred  to  nor  any  objec- 
tion raised  to  the  equitable  jurisdiction  of  the  court  in  the 
answer.  The  parties  submitted  themselves  to  the  jurisdic- 
tion of  the  court  and  they' have  no  right  now  to  complain. 
Crawford  v.  Schmitz,  139  111.  664. 

We  have,  however,  examined  the  evidence  carefully,  and 
are  of  the  opinion  that  upon  a  fair  view  of  it  all,  the  decree 
is  not  sustained  by  it.  We  need  not  go  into  particulars,  as 
the  case  will  have  to  be  examined  anew  and  new  evidence 
may  be  supplied.  It  is  suiRcient  to  say,  however,  that  the 
evidence  lacks  that  decree  of  certainty  where  a  written 
instrument  is  proposed  to  be  altered  or  changed  by  parol. 
The  decree  is  reversed  and  the  cause  remanded,  w^ith  leave 
to  either  party  to  take  new  evidence,  and  especially  to 
appellee,  if  he  or  they  be  so  advised. 

Decree  reversed  wad  cause  remanded. 


VouXLVIIf 
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Elias  Lymai^ 

V. 

Jane   Otley, 

Real  Property — Contract  for  Sale  of. 

This  court  affirms  the  judgment  for  the  plaintiff  in  an  action  brought 
under  an  alleged  contract  for  the  sale  of  real  estate,  the  evidence 
being  conflicting,  and  the  instructions  without  error. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Henry  County ;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Charles  C.  Wilson  and  William  Lawson,  for 
appelliint. 

Messrs.  Dunham  &  Foster,  for  appellee. 

Mr.  Justice  Harker.  Appellant  foreclosed  three  mort- 
gages which  he  held  upon  a  farm  of  400  acres  situated 
in  Bureau  and  Henry  counties  lx?longing  to  George  Otley. 
At  the  foreclosure  sale  he  became  the  purchaser.  Otley 
was  at  the  time  living  upon  the  premises  with  his  family. 
Apj)ellant  then  entered  into  a  written  contract  with  appel- 
lee, the  wife  of  George  Otley,  whereby  he  agreed  to  convey 
to  her  the  land  u})on  payment  of  $24,713.23,  the  total 
amount  then  due  him,  $2,000  of  which  was  to  be  paid  in 
cash  and  the  balance  in  ten  years,  with  interest  at  the  rate 
of  eight  \)er  cent,  payable  annually.  The  date  of  this  con- 
tract was  January  13,.  1884.  The  cash  payment  of  $2,000 
was  made  and  the  Otleys  continued  to  reside  upon  the 
place.  Full  payments  of  annual  interest  on  the  deferred 
payment  were  promptly  made  as  they  fell  due  until  1889, 
when  appellee  began  falling  behind  in  her  paN'^ments  and 
continued  to  pay  but  a  portion  of  the  interest  as  it  fell  due. 
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Early  in  April,  1890,  the  contract  was  surrendered  and  a 
one-year's  lease  executed  to  appellee  and  her  two  sons,  pay- 
ments of  rent  to  be  made  partly  in  grain  and  partly  in 
cash. 

Appellee  claimed  that  at  the  time  she  leased  the  premises 
appellant  agreed  that  if  she  would  find  purchasers  for  the 
farm  within  the  term  of  the  lease  he  would  allow  her  all 
over  the  sum  of  $25,580.81,  for  which  she  could  sell  the 
farm-  She  caused  the  land  to  be  advertised  for  sale  in  sev- 
eral newspapers,  and  she  and  her  sons  made  considerable 
effort  to  secure  purchasers.  Shortly  before  the  expiration 
of  the  lease  a  purchaser  was  found  ,for  the  160  acres  in 
Bureau  county  at  $68  per  acre  and  purchasers  for  the  240 
acres  in  Henry  county  at  $65  per  acre.  She  claims  that 
appellant  was  notified  of  the  proposed  purchases  and  re- 
quested to  execute  a  deed  to  them,  which  he  refused  to  do. 

In  a  suit  upon  the  alleged  contract  appellee  recovered  a 
judgment  for  $800.  Upon  the  grounds  that  the  verdict  is 
against  the  evidence,  that  the  court  gave  improper  instruc- 
tions and  refused  others  that  were  proper,  appellant  seeks  a 
reversal. 

It  must  be  conceded  that  to  entitle  appellee  to  recover  it 
devolved  upon  her  to  show  by  a  preponderance  of  the  evi- 
dence, first,  that  there  was  a  contract  between  the  parties 
for  her  to  sell  the  land;  second,  that  she  sold  it  according 
to  the  terms  of  the  contract;  third,  that  she  notified  him  of 
the  sale  and  that  he  refused  to  convey. 

That  there  was  such  a  contract  she  testified  positively. 
That  purchasers  were  procured,  that  appellant  was  notified 
and  applied  to  for  a  deed,  and  that  he  refused  to  convey, 
two  of  appellee's  sons  testified.  Apjiellant  contradicted 
appellee,  testifying  positively  that  there  was  no  agreement 
for  her  to  sell.  He  also  contradicted  the  two  sons  as  to 
their  testimony  that  he  was  applied  to  for  a  deed  and  re- 
fused to  convey.  He  was  corroborated  by  Ira  Blake,  his 
agent,  in  his  denial  of  a  contract  for  appellee  to  sell.  At 
the  time  when  appellee  claims  the  contract  was  first  spoken 
of  and  its  terms  substantially  settled  upon,  the  only  persons 
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present  were  herself,  appellant  and  Blake.  Appellee  and  her 
two  sons  testified  that  a  few  days  afterward,  when  the 
lease  was  drafted  and  delivered,  the  terms  of  the  con- 
tract authorizing  her  to  sell  were  rehearsed  and  assented  to 
by  Blake.  They  were  contradicted  by  Blake  and  a  witness 
who  drafted  the  lease.  Although  appellant  claimed  that 
Blake  had  no  authority  to  agree  to  or  make  any  terms 
authorizing  appellee  to  sell,  appellee  testified  that  appellant 
told  her  that  when  she  transacted  business  with  Blake,  it 
was  all  right;  that  he  was  authorized  to  act  for  him,  and 
whatever  he  did  would  be  satisfactory.  If  such  statement 
was  made  to  her,  then  any  agreement  made  by  Blake  on  the 
day  the  lease  was  executed  in  furtherance  of  any  previous 
proposition  or  understanding  for  her  to  sell,  within  the  terms 
of  the  lease,  was  binding  on  appellant. 

It  is  impossible  to  reconcile  the  testimony  of  the  parties 
and  the  witnesses  introduced  to  sustain  them.  The  case  is 
one  falling  peculiarly  within  the  province  of  a  jury.  We 
can  not  say  they  reached  an  improper  conclusion. 

The  second  and  third  instruction  given  for  appellee  are 
not  open  to  the  criticism  that  they  are  misleading  and 
assume  as  facts  matters  in  dispute.  The  court  committed 
no  error  in  refusing  instructions  offered  by  appellant.  The 
refused  ones  which  announced  correct  principles  of  law  and 
were  applicable  to  the  case  were  sufficiently  covered  by 
others. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed.  Judgment  affirmed. 
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George  H.  Martin  et  al, 

V. 

Egbert  Duncan. 


Fraudulent  Sales — Stock  of  Goods. 


In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that  a 
certain  stock  of  goods  was  not  sold  to  a  third  person  with  the  fraudulent 
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intent  to  hinder  and  delay  creditors  of  the  seller,  and  that  the  change  of 
possession  thereof  was  sufScient. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  George  W.  Stipp,  Judge,  presiding. 

Messrs.  Smfth,  Helmeb  &  Moulton,  Keotor  C  Hitt  and 
A.  T.  Lardin,  for  appellants. 

Messrs.  Samuel  Eicholson,  M.  T.  Moloney  and  William 
L.  Seeley,  for  appellee. 

Mr.  Justice  Harker.  Appellants,  creditors  of  one 
George  W,  Duncan,  sued  out  a  writ  of  attachment  from 
the  Circuit  Court,  and  had  it  levied  upon  a  stock  of  goods 
in  the  j]lossession  of  appellee,  Robert  Duncan.  Appellee 
interpleaded,  claiming  the  goods  by  virtue  of  a  bill  of  sale 
from  George  W.  Duncan.  A  trial  was  had  upon  the  issues 
raised  by  a  traverse  of  the  interpleader,  which  resulted  in  a 
verdict  and  judgment  for  appellee.  Appellants  seek  a 
reversal  of  the  judgment  because,  first,  the  alleged  transfer 
of  the  stock  of  goods  from  George  W.  Duncan  to  Eobert 
Duncan  was  entered  into  with  fraudulent  intent,  to  hinder 
and  delay  creditors;  and,  second,  there  was  such  absence  of 
change  of  possession  as  rendered  void  the  alleged  convey- 
ance so  far  as  concerned  creditors  of  George  W.  Duncan. 

The  testimony  was  confined  almost  entirely  to  that  of 
appellee.  It  shows  that  in  1885  he  loaned  George  W.  Dun- 
can $436;  that  he  subsequently  loaned  him  different  sums, 
amounting  to  $554;  that  he  also  loaned  him  of  his  wife's 
money  $380.95;  that  he  entered  his  services  as  a  clerk  in  his 
store  at  Ottawa,  and  that  there  was  due  him  for  wages  in 
May,  1891,  $850.  It  also  appears  from  the  evidence  that 
appellee  had  charge  of  the  store  at  Ottawa,  his  brother, 
George  W.  Duncan,  not  being  a  resident  of  the  place.  Being 
urged  by  his  wife,  he  pressed  his  brother  for  a  settlement 
and  security  for  the  money  loaned  and  due  him  as  wages. 
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This  resulted  in  the  execution  of  the  bill  of  sale  and  a  trans- 
fer  of  the  stock  of  goods  to  appellee.  We  see  nothing 
unreasonable  in  the  testimony  of  appellee,  and  nothing  in 
the  record  to  warrant  the  conclusion  that  the  transfer  was 
made  for  the  purpose  of  hindering  and  defrauding  the  cred- 
itors of  George  AV.  Duncan.  lie  seems  to  have  acted  in  the 
utmost  good  faith  and  with  the  sole  purpose  of  securing  the 
debts  due  him  and  his  wife.  This  he  had  a  right  to  do, 
although  he  knew  at  the  time  it  would  leave  other  creditors 
without  property  out  of  which  to  satisfy  their  claims. 

Under  the  circumstances  no  great  visible  and  actual 
change  of  possession  was  necessary.  Appellee  had  for 
months  been  in  sole  control  and  management  of  the  store, 
as  the  agent  of  his  brother.  After  the  purchase  he  took 
possession  of  the  goods  as  owner  which  he  had  really  had 
possession  of  as  agent.  There  may  have  been  no  visible 
change  to  one  unacquainted  with  the  facts  as  far  as  his  man- 
ual possession  of  goods  was  concerned.  lie  changed  the 
advertisements  of  the  goods,  notified  the  owner  of  the  build- 
ing where  the  goods  were  kept  of  his  purchase,  became  his 
tenant  by  agreement,  advertised  the  goods  in  his  own  name 
and  refused  to  receive  goods  which  had  been  shipped  to 
George  W.  Duncan.  In  addition  thereto  appellants  had 
actual  notice  of  the  sale  and  transfer  of  the  goods  before 
the  levy  of  their  attachment. 

It  is  objected  that  appellants  should  have  shown  their 
right  to  attach  the  goods.  The  evidence  to  show  indebted- 
ness to  appellants  was  excluded  upon  the  objection  of  appel- 
lee, and  he  can  not  now  claim  that  it  was  not  made.  But 
we  think  the  interpleader  and  traverse  thereto  raised  no 
issue  but  the  title  of  appellee  to  the  goods  levied  upon,  and 
that  it  was  incumbent  upon  him  to  show  by  a  preponderance 
of  the  evidence  his  rightful  ownership  in  them.  If  he  re- 
covered it  was  necessarily  upon  the  strength  of  his  own  title. 

Objections  are  urged  to  several  of  the  instructions.  They 
are  in  the  main  correct.  But  we  are  so  well  satisfied  with 
the  finding  of  the  jury  that  we  deem  it  unnecessary  to  con- 
sider them  at  length  in  this  opinion. 

The  judgment  wiU  be  affirmed.        Judgment  affinned. 
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Jane   McGraw  and  Elmina  Wilcox 

V. 

Israel  E.  Pattebson,  Executor. 

IVorer — Evidence — Instructions — Bailments. 

1.  In  an  action  of  trover  for  the  alleged  wrongful  conversion  of  cer- 
tain personal  property,  the  fact  being  that  defendants  were  the  holders  of  a 
promissory  note  given  by  a  person,  since  deceased,  who  had  also,  to 
secur«  the  same,  given  a  bill  of  sale  of  certain  property,  the  contention 
being  that  the  property  demanded  was  not  included  therein,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the 
plaintiff. 

2.  A  list  of  the  goods  demanded,  with  price  opposite  each  item,  the 
same  being  used  by  the  officer  who  made  a  demand  therefor,  should  not 
be  allowed  to  go  to  the  jury,  even  with  the  caution  not  to  regard  such 
prices,  there  being  a  likelihood  that  they  will  be  influenced  thereby,  not- 
witlistanding  such  caution. 

3.  This  court  holds  that  a  recovery  was  properly  had  for  goods  held 
to  be  sold  upon  commission, 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
James  Shaw,  Judge,  presiding. 

Messrs.  Mokrison  &  Wooster,  for  appellants. 

Messrs.  S.  B.  Pool  and  Sherwood  Dixon,  for  appellee. 

Mr.  Justice  Cartwright.  Nellie  Butler  commenced 
this  suit  in  trover  against  appellants,  Jane  McGrjiw  and 
Elmina  Wilcox,  for  the  wrongful  conversion  of  certain  per- 
sonal property  in  and  about  a  millinery  and  dress-making 
establishment  formerly  occupied  by  plaintiff.  Before  the 
trial  at  which  the  judgment  appealed  from  was  entered,  the 
plaintiff  died,  and  appellee,  her  executor,  was  substituted 
as  plaintiff.  There  was  a  verdict  for  appellee  for  $691.50, 
on  which  judgment  was  entered. 


88  Appellate  Courts  of  Illinois. 

Vol.  47.]  McGraw  v.  Patterson. 

The  facts  proved  on  the  trial  were  briefly  as  follows : 
Mrs.  Kellie  Butler  was  carrying  on  the  business  of  mil- 
linery and  dress-making,  the  millinery  business  being  con- 
ducted in  the  front  room  and  the  dress-making  in  the  rear 
room  of  a  store  building,  and  she  lived  in  the  basement  of 
the  same  building.  Appellants  held  a  note  made  by  her  to 
Mrs.  Snow  and  transferred  to  them,  dated  June  3, 1800,  for 
$500  and  interest;  and  on  January  3,  1891,  Mrs.  Butler  exe- 
cuted a  bill  of  sale  to  appellants,  the  object  of  which  was 
to  secure  payment  of  that  note.  Mrs.  Butler  was  then  sick 
in  bed  in  the  basement,  and  Martha  Burns,  a  clerk,  was 
called  down  from  the  rooms  where  the  business  was  carried 
on  and  directed  to  take  possession  of  the  property  convoyed, 
and  to  keep  an  account  of  the  business  done  and  report  the 
same  to  appellants.  The  property  conveyed  by  Mrs.  Butler 
as  security  by  the  bill  of  sale  was  "  the  store  furniture  and 
fixtures  located  in  the  store  room  occupied  by  her  as  a  mil- 
linery store  and  belonging  to  Mrs.  James  McGraw,  together 
with  her  stock  of  millinery  goods,  consisting  principally 
of  ribbons,  velvets,  plumes,  hats,  caps,  fancy  work  and  em- 
broidery silks,  located  in  the  above  described  store  room."" 
Martha  Burns  took  possession  of  the  property  in  the  rooms 
where  the  business  was  conducted  and  ran  the  millinerv 
store  until  February  14,  1891,  when  the  receipts  had 
amounted  to  §71.10,  and  she  had  paid  out  in  expenes  §70.89. 
Appellants  then  closed  the  store  and  kept  it  closed  until  the 
last  week  of  April,  1891,  when  it  was  again  opened  in 
charge  of  Julia  Culler.  Before  the  commencement  of  this 
suit  Mrs.  Butler  demanded  from  appellants  the  articles  of 
personal  property  now  in  question,  of  which  they  obta-ined 
possession  when  they  took  possession  of  the  store,  and  which 
it  is  contended  on  behalf  of  her  executor,  were  not  included 
in  the  property  transferred  by  the  bill  of  sale.  Appellants 
failed  and  refused  to  surrender  the  articles  so  demanded, 
and  the  questions  in  this  case  are  whether  the  property 
demanded  was  included  in  the  bill  of  sale  so  as  to  entitle 
appellants  to  retain  possession  of  it,  and  if  any  of  it  was  not 
included,  whether  the  value  of  such  property  not  included 
was  sufficient  to  sustain  the  verdict  rendered. 
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As  to  the  first  question  it  is  clear  that  many  of  the  arti- 
cles in  question  were  not  embraced  in  the  terms  of  the  bill 
of  sale,  not  being  stoi:e  furniture  or  fixtures,  and  having  no 
relation  to  the  manufacture  or  sale  of  hats,  bonnets,  head 
dresses  or  other  articles  for  dressing  or  ornamenting  the 
head  which  could  come  Avithin  the  common  understanding 
of  the  term  millinery  goods,  or  any  other  term  used  in  the 
bill  of  sale.  Some  of  them  were  for  use  in  the  dressmaking 
business  and  others  for  domestic  or  personal  use,  and  there 
were  corsets,  children's  clothing,  oil  paintings,  a  crazy  quilt 
not  exposed  for  sale  as  any  part  of  the  stock,  cloaks  for  sale 
on  commission  and  the  like.  Some  of  this  property  was 
kept  in  the  store  and  work  room  upstairs  on  account  of  the 
dampness  of  the  basement  where  the  family  lived.  It  is 
claimed,  however,  that  appellee  could  not  recover  the  value 
of  the  cloaks  which  were  for  sale  on  commission.  The 
cloaks  were  delivered  bv  Mrs.  Snow  to  Mrs.  Butler  for  sale, 
and  appellants  offered  the  cloaks  to  Mrs.  Snow,  who  did  not 
receive  them  and  had  no  right  to  their  possession.  She  told 
appellants  that  she  would  send  them  to  another  milliner, 
Mrs.  Gossip,  for  sale,  but  that  they  had  been  given  to  Mrs. 
Butler  for  sale  and  that  Mrs.  Butler  would  not  release  them. 
The  bailee  had  a  right  to  recover  their  value  so  as  to  be 
ready  to  answer  to  the  bailor,  Mrs.  Snow.  Dicey  on  Par- 
ties to  Actions,  353;  Benjamin  v.  Stremple,  13  111.  467;  P. 
P.  &  J.  K.  K.  Co.  v.  Mclntire,  39  111.  298;  Ilutton  v.  Arnett, 
51  111.  198. 

The  remaining  question,  whether  the  property  not  in  the 
bill  of  sale,  to  which  Mrs.  Butler  Avas  entitled,  was  of  suffi- 
cient value  to  sustain  the  verdict,  is  one  on  which  it  is  not 
easy  to  reach  a  satisfactory  conclusion  from  the  record. 
The  court  admitted  in  evidence  a  written  list  of  articles  used 
by  a  constable  when  he  made  a  demand  of  ap])ellants,  and 
opposite  each  article  a  value  was  set  down  according  to  ajv 
pellee's  theory  of  value. 

The  court  instructed  the  jury  not  to  give  any  attention  to 
the  values,  but  to  use  the  paper  only  for  a  description  of  the 
property.  The  amounts  had  nothing  to  do  with  the  demand, 
and  the  paper  should  not  have  been  admitted  with  the  prices 
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attached,  even  with  the  direction  to  not  regard  them;  for 
what  is  placed  before  the  eye  will  be  seen  in  spite  of  such 
direction;  There  was  competent  evidence  of  values  amount- 
ing to  about  §1'70  more  than  the  verdict,  but  some  of  the 
articles  testified  about  and  enumerated  on  the  paper  intro- 
duced were  fairly  embraced  within  the  terms  of  the  bill  of 
sale,  and  there  was  controversv  as  to  the  value  of  others. 
After  eliminating  those  articles  which  were  embraced  in  the 
bill  of  sale  there  was  evidence  of  values  sufficient  to  sustain 
the  verdict  if  taken  as  correct.  There  were  eight  oil  paint- 
ings, and  the  testimony  for  appellee  was  that  they  were 
valuable;  one  worth  $50  to  $"5,  others  worth  $25  to  $35, 
and  others  from  $5  to  $20.  On  the  other  hand  there  was 
testimony  that  they  were  amateur  work,  of  a  A^'ery  poor  sort; 
that  the  largest  was  worth  $2.50,  the  next  three  $2  each, 
and  the  remainder  fiftj''  cents  each.  Some  of  the  articles 
seem  to  be  such  as  accumulate  about  every  house,  which 
have  no  certain  value  and  which  may  bo  regarded  as  valu- 
able or  as  trash.  The  difficulty  in  reaching  a  conclusion  as 
to  values  from  a  reading  of  the  record  will  be  readily  seen, 
and  although  it  might  seem  to  us  that  the  values  allowed 
were  high,  j^et  we  would  not  feel  justified,  on  that  account 
merely,  in  setting  asidjB  the  judgment  of  the  jury  and  the 
trial  judge  who  ai)proved  the  verdict,  where  there  is  testimony 
to  support  it.  They  had  better  opportunities  of  determining 
the  credit  to  be  given  to  estimates  given  by  witnesses  than 
we  have,  and  their  judgment  should  not  be  lightly  set  aside. 
We  do  not  think  that  the  admission  of  the  paper  with  the 
values  should  work  a  reversal,  the  values  being  the  same  as 
fixed  by  other  and  competent  testimony. 

Appellee  assigns  as  a  cross-error  that  he  was  not  permitted 
to  recover  for  the  property  transferred  by  the  bill  of  sale. 
There  was  evidence  tending  to  prove  that  appellants  claimed 
to  hold  it  for  more  than  it  was  pledged  to  secure,  but  there 
was  no  tender  of  the  amount  actually  due  and  nothing  was 
done  to  dispense  with  it.  The  action  of  the  court  on  that 
subject  was  right. 

The  judgment  will  be  affirmed. 

Judgmmi  affirmed. 
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Chicago,  St.  Paul  &  Kansas  City  Railway  Company 

V 

47     91 

Anna  E.  Anderson,  Administratrix.  tl^*^ 

Ra ilroads — Negligence — Personal  Injuries — Crossings — Sign als — Ob- 
structions to  view — Contributory  Negligence — Evidence, 

1.  Testimony  as  to  the  general  habits  of  deceased  as  to  care  and 
caution,. is  admissible  in  a  personal  injury  case  only  where  no  witness  was 
present  at  the  time  of  an  accident,  and  the  exact  manner  in  which  the 
death  occurred  can  not  be  made  to  appear  to  the  jury. 

2.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  deceased  met  his  death  through  his  own  negligence. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Ogle  County ;  the  Hon. 
James  Shaw,  Judge,  presiding. 

Messrs.  J.  C.  Seysteb  an^  J.  B.  Stephens,  for  appellant. 

Messrs.  Baxter  &  Gardner  and  O'Brien  &  O'Brien,  for 
appellee. 

Mr.  Justice  Harker.  This  was  an  action  by  appellee  to 
recover  for  the  killing  of  Abram  S.  Anderson,  by  a  train  of 
cars  on  appellant's  road,  while  he  was  attempting  to  cross 
the  railroad  track  with  his  sled  and  team  at  a  highway  cross- 
ing. The  negligence  charged  in  the  declaration  was,  first, 
negligent  management  of  the  train;  second,  failure  to  ring 
bell  or  sound  whistle;  third,  allowing  obstruction  to  remain 
on  the  right  of  way  so  as  to  prevent  one  from  seeing  an 
approaching  train;  fourth,  failure  to  keep  a  flag-man  at  the 
crossing.     Thei-e  was  a  recovery  for  $2,000. 

The  evidence  shows  that  the  deceased  was  killed  at  a  point 
where  the  Meridian  Koad  crosses  appellant's  railroad,  near 
the  station  of  Stillman  Yalley.  It  was  a  very  cold  day  in 
January,  1888.  Deceased  was  riding  in  a  bob-sled  drawn 
by  two  horses,  on  one  of  which  was  a  string  of  bells.  He 
was  closely  wrapped  in  fur  overcoat,  muffler,  etc.,  and  when 
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seen,  but  a  few  rods  from  the  track,  was  seated  in  his  sled 
with  the  front  of  his  body  and  face  turned  in  the  direction 
opposite  to  that  from  which  the  train  was  approaching. 
Had  he  looked  for  a  train  coming  from  the  west  he  could 
have  seen  the  one  which  collided  with  him  in  ample  time 
to  stop  his  tccam  and  avoid  the  accident,  lie  could  have 
seen  the  train  approaching  when  he  was  fifty -five  feet  from 
the  track. 

There  was  a  conflict  in  the  evidence  as  to  whether  the 
bell  on  the  engine  was  rung  continuously  for  eighty  rods 
before  reaching  the  crossing;  but  Ave  think  the  preponder- 
ance shows  that  it  was.  It  does  not  ap^x^ar  from  the  evi- 
dence that  the  engineer  could  have  so  managed  his  engine 
as  to  avoid  the  accident,  or  that  there  was  any  negligence 
in  the  manner  in  which  the  train  was  being  operated. 

No  such  duty  rested  upon  appellant  as  to  keep  a  flagman 
at  the  crossing  where  Anderson  was  killed. 

To  entitle  the  plaintiff  to  recover  it  was  incumbent  on 
her  to  show,  by  a  preponderance  of  the  evidence,  that  the 
deceased  was,  at  the  time  of  the  accident,  in  the  exercise  of 
ordinary  care  for  his  own  safety.  Instead  of  that  fact 
appearing  from  the  evidence  the  contrary  appears.  Doubt- 
less the  testimony  showing  the  general  habits  of  the  de- 
ceased as  to  care  and  caution  had  great  influence  with  the 
jury. 

We  understand  that  such  evidence  is  proper  only  in  a  case 
where  no  witness  was  present  at  the  time  of  the  accident 
and  the  exact  manner  in  which  the  deceased  met  his  death 
can  not  be  made  to  appear  to  the  jury.  C,  R.  I.  &  P.  Ry. 
Co.  V.  Clark,  108  111.  113.  In  this  case  the  evidence  should 
have  been  excluded  or  its  effect  guarded  against  by  an  appro- 
priate instruction. 

The  fourth  instruction  given  for  the  appellee  was  confus- 
ing; it  invaded  the  province  of  the  jury  and  doubtless 
worked  prejudice  to  the  appellant. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded. Reversed  and  remanded. 

Cartwright,  p.  J.,  took  no  part  in  the  decision  of  this  case. 
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Julius  T.  Edwin 
Nathan  Jacobson  and  Samuel  Ludwinoski.  " 

Replevin — Contract  of  Sale. 

1.  Upon  a  suit  in  replevin  brought  for  a  certain  stock  of  goods,  plaint- 
iff contending  that  defendant  held  the  •same  under  an  arrangement 
amounting  to  a  mortgage,  defendant  maintaining  that  the  transaction 
was  an  absolute  sale,  this  court  holds,  there  being  no  evidence  of  a  tender 
to  defendant  of  the  amount  due  him,  that  the  judgment  for  the  defend- 
ant can  not  be  disturbed. 

2.  To  enforce  such  contract,  if  shown,  the  remedy  would  be  in  equity. 

[Opinion  filed  Maj-  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
Hon.  Geob(*e  W.  Stipp,  Judge,  presiding. 

Mr.  J.  L.  MuEPHY,  for  appellant. 

Mr.  A.  R.  Greenwood,  for  appellees. 

Mr.  Justice  Lacey.  This  was  a  suit  in  replevin  by  ap- 
pellant to  recover  a  stock  of  goods  situated  in  a  store  in 
Spring  Valley,  of  which  appellees  had  possession,  Jacobson 
claiming  ownership  and  Ludwinoski  being  his  agent. 

The  appellee  Jacobson  claimed  to  own  the  goods  by  vir- 
tue of  a  purchase  from  appellant  for  $310,  for  which  he  in- 
troduced in  evidence  an  absolute  bill  of  sale,  under  which  he 
claimed  to  take  possession  of  the  goods  and  store  building, 
which  was  rented  from  a  third  party  by  appellant  before 
the  reputed  sale.  Appellant  insisted  and  so  testified  before 
the  jury  that  it  was  not  a  bona  fide  purchase  by  Jacobson, 
but  insists  that  it  was  a  bill  of  sale  in  form  only,  and  in- 
tended as  a  mortgage  for  the  money  borrowed,  $310,  and 
that  Jacobson  was  to  loan  him  the  $310  and  take  possession 
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of  the  store  and  conduct  it  for  him  and  sell  goods  for  three 
months,  at  thirty  dollars  per  month,  and  that  at  the  end  of 
three  months  appellant  was  to  pay  Jacobson  the  money 
borrowed  and  the  wages,  amounting  to  $400;  and  at  the 
time  of  the  execution  of  the  bill  of  sale  it  was  agreed  that 
appellant  should  have  a  defeasance  back  from  Jacobson 
showing  the  real  transaction,  which,  as  he  contends,  was 
prevented  by  all  parties  and  their  attorney,  Weil,  who 
drew  the  bill  of  sale,  having  to  go  to  dinner  after  complet- 
ing it  and  before  the  defeasance  was  made  out. 

The  appellee  Jacobson  contradicts  this  claim  in  his  evi- 
dence flatly,  and  is  supported  somewhat  by  Weil,  who 
remembered  nothing  of  any  agreement  for  a  defeasance. 
Several  other  witnesses  were  introduced  on  either  side. 
The  evidence,  however,  as  a  whole,  was  conflicting,  the  pre- 
ponderance being  strongly  in  favor  of  an  absolute  sale  of 
the  goods  to  Jacobson.  There  is  another  point  in  the 
case  that  seems  conclusive  against  the  riglit  of  appel- 
lant to  recover  in  the  action.  If  he  desired  to  cancel  the 
sale  and  reclaim  the  goods  it  was  his  duty  to  pay  back 
to  Jacobson  the  money  which  he  had  borrowed,  at  least. 
He  would  be  required  to  put  him  in  statu  quo. 

The  evidence  entirely  fails  to  show  that  the  appellant 
made  a  tender  of  this  money,  or  any  part  of  it,  to  Jacobson, 
before  the  commencement  of  the  action  or  at  any  time  after. 
It  is  insisted  that  Jacobson  sold  enough  of  the  goods  and 
realized  sufficient  money  out  of  them  to  repay  him  a  con- 
siderable portion  of  the  money  loaned.  This  claim,  how- 
ever, is  not  sustained  bv  the  evidence.  It  rather  tended  to 
show  that  Jacobson  sold  no  more  than  enough  to  pay  him 
the  expenses  of  conducting  the  store  and  his  own  wages  up 
to  the  time  of  the  commencement  of  the  replevin  suit. 
There  was  no  portion  of  the  money  borrowed  tendered  to 
Jacobson  and  there  is  no  claim  he  sold  goods  enough  to  pay 
the  entire  amount  loaned.  The  only  theory  upon  which 
this  replevin  suit  could  be  maintained,  even  on  the  insistence 
of  appellant,  would  be  on  a  rescission  of  the  contract  claimed 
to  have  been  made  by  appellant.    According  to  this  sup- 
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posed  contract  Jacobson  was  to  hold  possession  of  the  goods 
as  a  mortgagee,  Baving  the  entire  right  to  dispose  of  them 
for  the  benefit  of  his*  own  claim  for  money  loaned,  and 
wages.  If  such  contract  be  treated  as  in  force  there  would 
be  no  right  of  possession  of  the  goods  in  appellant,  and,  as 
before  stated,  if  the  latter  choose  to  rescind  the  contract  he 
must  repay  the  money  borrowed.  If  appellant  desired  to 
enforce  the  specific  contract  which  he  claimed  to  exist,  his 
remedy  would  be  in  equity.  There  are  quite  a  number  of 
points  raised  by  appellant  as  to  the  action  of  the  court  on 
the  trial  of  the  case  and  of  the  form  of  the  verdict  and 
judgment  claimed  to  be  error,  none  of  which  are  tenable. 

The  fact  that  the  jury  failed  to  assess  damages  against 
appellant  for  the  wrongful  taking  and  retention  of  the 
goods,  and  that  the  court  assessed  one  cent  damages  against 
him,  is  an  irregularity  that  could  work  no  injury  to  appel- 
lant, as  he  pays  no  material  damages.  Irregularities  and 
errors,  if  any,  committed  on  the  trial,  could  make  no  material 
difference  in  the  case,  as  on  the  undisputed  evidence  the 
appellant  had  no  right  to  recover. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgme^it  affirmed. 


Nathan  F.  Rackley  [i^^^ 

V. 

Nathan  Rackley, 

Injunction — Negotiable  Instruments — Gift, 

In  a  controversy  in  which  was  involved  the  one  point,  whether  or  not 
a  certain  mortgage  and  notes  were  assigned  and  delivered  as  a  gift,  or  for 
collection,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  decree  taking  the  latter  view. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Bureau  County ;  the 
Hon.  Geokge  W.  Stipp,  Judge,  presiding. 
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Mr.  KicHAKD  M.  Skinner,  for  appellant. 
Messrs.  Eckels  &  Kyle,  for  appellee. 

Mr.  Justice  Cart^rioht.  The  controversy  in  this  case 
is  concerning  the  ownership  of  a  series  of  notes  and  a  mort- 
gage securing  the  same,  made  by  Nathan  E.  Morris,  a  grand- 
son of  the  appellee,  Nathan  Rackley,  payable  to  appellee, 
and  by  him  assigned  by  indorsement  thereon  to  ap|iellant, 
and  delivered  to  appellant,  Nathan  F.  Rackley.  Appellee 
filed  his  bill  against  said  Nathan  E.  Morris  and  appellant, 
alleging  that  said  notes  and  mortgage  were  assigned  to 
appellant  for  collection  only,  and  praying  for  a  restoration 
of  the  same  to  him  and  for  an  injunction  restraining  appel- 
lant from  selling  or  negotiating  them.  Nathan  E.  Morris 
was  defaulted,  and  appellant  answered  the  bill,  claiming 
that  the  notes  and  mortgage  were  assigned  and  delivered  to 
him  as  a  gift.  Replication  to  said  answer  being  filed,  there 
was  a  hearing,  and  a  decree  was  entered  granting  the  relief 
prayed  for  in  the  bill.  No  question  of  law  is  raised  by  the 
appeal.  The  parties  are  agreed  as  to  the  conditions  requi- 
site to  constitute  a  valid  gift,  and  the  only  dispute  is  con- 
cerning the  facts. 

The  hearing  was  by  the  examination  of  witnesses  in  open 
court,  where  they  were  all  seen  and  heard.  The  decision  of 
the  case  depended  upon  the  credibility  of  the  witnesses 
examined  and  the  w^eight  to  be  given  to  their  testimony, 
and  much  weight  is  therefore  given  to  the  findings  of  the 
chancellor,  who  had  better  opportunities  for  arriving  at  a 
correct  conclusion  as  to  the  facts  than  we  have.  Appellee 
is  ninety-two  years  old,  and  appellant,  w^ho  is  his  son,  is 
about  sixty-five  years  of  age.  Appellee  and  his  aged  wife 
were  boarding  with  appellant  at  the  time  of  the  assignment, 
April  10,  181)0,  and  were  to  pay  for  their  board  at  the  rate 
of  $500  per  year.  The  father  and  son  contradicted  each  other 
flatly  as  to  whether  the  notes  were  assigned  for  collection 
or  as  a  gift.  The  evidence  of  appellee  shows  the  infirmity 
of  memory  as  to  details  usually  incident  to  great  age,  but 
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we  can  not  see  that  he  is  entitled  to  any  less  credit  as  to 
the  principal  fact  than  appellant.  There  was  some  evidence 
that  the  reUitions  between  appellee  and  his  grandson,  the 
maker  of  the  notes  and  mortgage,  were  not  pleasant,  and 
Dr.  Hopkins,  who  witnessed  the  signature  to  the  assign- 
ment of  the  mortgage,  testified  that  appellee  then  said  that 
the  young  man  would  find  out  now  that  a  man  had  got  hold 
of  it  who  would  make  him  pay.  Harvey  M.  Ti:imble,  the 
attorney  who  wrote  the  indorsements  and  assignment  by 
which  the  transfer  was  made,  testified  that  appellant  came  to 
liim  with  the  notes  bearing  indorsements  to  bearer,  and  was 
tf)ld  that  that  w^as  not  a  judicious  way  to  make  the  indorse- 
ments; tliat  appellant  told  him  that  appellee  had  trouble 
with  his  grandson,  the  maker  of  the  notes,  and  wanted 
appellant  to  collect  them  for  him;  that  witness  said  that 
all  that  was  necessary  was  an  indorsement  for  collection; 
that  appellant  objected  to  such  an  indorsement  and  said 
that  he  was  to  have  his  pay  for  the  board  out  of  the  paper; 
that  witness  then  said  that  the  best  way  would  be  to  make 
the  indorsement  in  the  ordinary  way,  and  for  appellant  to 
give  his  father  a  receipt,  showing  how  he  held  the  paper; 
and  that  witness  wrote  the  indorsements  and  assignment  to 
be  signed  by  appellee,  and  wrote  and  gave  to  appellant  a 
receipt  for  the  notes  and  montgage  to  be  signed  by  him, 
specifying  that  they  were  received  to  be  collected,  and  that 
out  of  the  proceeds  appellant  should  have  the  right  to  take 
])ay  for  the  board  and  should  pay  the  balance  over  to 
appellee. 

Appellant  denied  this  conversation  with  Mr.  Trimble  and 
the  making  of  the  receipt  for  him  to  sign,  and  testified  that 
Avhen  the  notes  and  mortgage  were  given  to  him  he  ques- 
tioned the  form  of  the  indorsements  to  bearer,  and  went 
to  Mr.  Trimble  to  consult  with  him  about  it  at  the  sugges* 
tion  of  appellee.  He  further  testified  that  appellee  had  given 
property  to  his  other  son,  George  Rackley,  and  to  his  daughter, 
Phoebe  Morris,  and  told  him  that  this  gift  was  not  as  much 
as  he  had  pven  to  George  and  Phoebe,  but  that  he  would 
make  it  all  right  before  he  died.    A  son  and  daughter  of 
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appellant  testified  to  conversations  with  appellee  in  wliicii 
he  said  that  he  had  given  the  notes  to  their  father  as  a 
present,  and  these  conversations  were  denied  by  ai>pellee. 
David  D.  Bailey,  a  justice  of  the  peace  who  wrote  the  first 
indorsements  to  bearer,  which  were  afterward  erased,  testi- 
fied that  appellee  then  said  •  that  he  was  going  to  give  the 
notes  to  appellant  and  that  appellant  did  not  know  any- 
thing about  it. 

It  appears  to  ns  that  the  evidence  of  the  disinterested 
witnesses  preponderated  in  favor  of  the  claim  of  appellee. 
No  circumstance  having  a  decided  bearing  in  the  case  was 
proven.    We  are  satisfied  that  the  decree  was  supported  by 

the  evidence,  and  it  will  be  affirmed. 

Decree  affirmed* 


Samuel  Bowles 

V. 

Jerman  S.  Keator  et  al. 

Negotiable  Instruments — Notes — Limitations — Sec.  16,  Chap.  83,  R,  51 

1.  One  of  the  rules  of  interpretation  of  a  new  statute  is  to  consider 
the  evils  intended  to  be  remedied  by  its  enactment  and  the  remedy 
sought,  and  to  construe  it  in  such  light. 

2.  The  requirement  set  forth  in  Sec.  16,  Chap.  83,  R.  S.,  that  the  pay- 
ment or  new  promise  shall  be  "  in  writing,"  does  not  apply  so  far  as  to 
require  the  evidence  of  it  to  be  so  preserved,  and  the  words  **  in  writing*' 
have  reference  alone  to  the  specified  new  promise  to  pay. 

3.  In  case  part  payment  is  alleged,  the  trial  court  should  admit  aU 
evidence,  written  or  verbal,  which  tends  to  establish  payment.  It  is 
not  necessary  that  any  writings  to  establish  or  prove  such  facts  be 
signed  by  any  one,  so  that  they  are  evidence  of  transactions  actually  tak- 
ing place  between  the  parties,  and  made  at  the  time  or  by  the  consent  of 
the  parties  to  be  charged. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  County; 
the  Hon..  John  J.  Glenn,  Judge,  presiding. 
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Mr.  Henry  Curtis,  for  appellant, 

Messrs.  Sweeney  &  Walker,  for  appellees. 

Mr.  JusficE  Lacey.  This  was  an  action  by  appellant  in 
assumpsit  on  two  promissory  notes  given  by  appellees,  each 
for  $2,000,  dated  January  1,  1880,  payable  to  appellant  in 
five  and  six  months  thereafter,  respectively. 

The  declaration  also  contained  consolidated  money  counts 
and  to  these  appellees  pleaded  the  general  issue  and  the  stat- 
ute of  limitations  of  ten  and  five  vears. 

To  the  plea  of  limitation  of  ten  years,  the  appellant 
replied,  divers  payments  within  ten  years  next  preceding-  the 
commencement  of  the  action  were  made  on  the  said  notes 
in  writing  by  appellees  to  appellant;  also  that  such  pay- 
ments were  evidenced  by  th«  writing  of  the  said  appellees. 
As  to  the  plea  of  five  years  limitation,  appellant  replied, 
payments  within  five  years  of  the  commencement  of  the 
action.  To  replications  seventy-six  to  eighty-seven  and  one 
hundred  and  twenty-four  to  one  hundred  and  thirty-five  in- 
clusive, to  the  plea  of  ten  years  limitations,  in  which  appel- 
lant set  up  that  at  divers  times  after  action  had  accrued  and 
w^ithin  ten  years  next  prior  to  the  commencement  of  the 
action  appellees  made  divers  payments  to  appellant  on  said 
notes  without  averring  that  the  evidence  of  such  payments 
was  preserved  in  writing,  the  court  sustained  the  demurrer. 

It  will  be  noticed  there  was  a  great  dearth  of  replications, 
only  one  hundred  and  seventv-one  having  been  filed. 

By  the  statute  of  limitations  the  notes  on  their  face  were 
barred,  having  run  more  than  ten  years  from  the  time  they 
became  due.  In  order  to  show  a  revival  of  the  notes  by 
payment,  the  appellant  offered  evidence  in  connection  vrith 
the  indorsements  of  payments  on  the  back  of  the  notes, 
tending  to  prove  that  such  indorsements  thereon  were 
authorized  by  appellees;  hence  the  notes  were  taken  out  of 
the  statute  of  limitations,  being  within  ten  years  from  the 
bringing  of  the  action,  and  in  writing.  But  the  court 
excluded  all  such  evidence,  holding,  as  we  suppose,  that  by 
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the  statute,  the  indorsements  or  acknowledgment  or  promise 
to  pay  must  have  been  in  writing,  signed  by  the  a])pellees. 

The  proof,  if  admitted,  would  have  been  sufficient  of  pay- 
ments made  in  writing  on  the  notes  without  the  require- 
ment of  being  signed  by  appellees,  to  have  arrest^^d  the 
running  of  the  statute  of  limitations.  In  the  rejection  of 
this  evidence,  we  think  the  court  was  in  error. 

Sec.  16  of  Chap.  83,  K.  S.,  is  as  follows :  "  Action  on 
bonds,  promissory  notes,  bills  of  exchange,  written  leases, 
written  contracts,  or  other  evidences  of  indebtedness  in  writ- 
ing shall  be  commenced  within  ten  years  next  after  the 
cause  of  action  accrued ;  but  if  any  payment  or  new  prom- 
ise to  pay  shall  have  been  made,  in  writing,  on  any  bond, 
note,  bill,  lease,  contract,  or  other  written  evidence  of  in- 
debtedness, within  or  after  the  said  period  of  ten  years,  then 
an  action  may  be  commenced  thereon  at  any  time  within 
ten  years  after  such  payment  or  promise  to  pay." 

It  is  contended  by  counsel  for  appellant  that  the  require- 
ment in  the  above  section,  that  the  payment  or  new  prom- 
ise shall  be  "  in  writing,"  does  not  apply  so  far  as  to  require 
the  evidence  of  it  to  be  so  preserved,  and  that  the  words  "  in 
writing  "  have  reference  alone  to  the  specified  "  new  promise 
to  pay; "  that  where  there  is  a  new  promise  to  pay  a  note, 
for  instance,  without  other  consideration  than  contained  in 
the  original  obligation,  such  promise,  to  be  effectual  to  revive 
the  note,  must,  by  the  terms  of  the  statute,  be  in  writing, 
but  does  not  refer  to  payments,  or  make  any  such  require- 
ment as  to  them.  If  this  view  of  the  statute  in  question  be 
correct,  then  the  court  erred  in  sustaining  the  demurrer  to 
those  replications  averring  payments  on  the  notes  sufficient 
to  revive  them,  unless  the  evidence  of  such  payments  must 
have  been  preserved  in  wanting,  such  later  allegation  being 
omitted. 

The  question  is  not  free  from  difficulties,  but  after  a  care- 
ful examination  of  the  section  in  question  and  such  authori- 
ties as  appear  to  have  any  application,  weareinclined  to  think 
that  the  appellant's  views  of  the  meaning  of  the  section  are 
correct.    It  w^ould  be  a  very  awkward  and  meaningless  ex- 
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pression  to  say  that  a  payment  must  be  preserved  in  writ- 
ing. The  evidences  of  things  are  only  preserved  in  writing 
and  not  acts  tliemselves.  On  the  other  hand,  a  promise  to 
paj''  may  be  made  in  writing,  and  this  the  statute  plainly 
requires,  in  language  suitable  and  appropriate  to  the  pur- 
pose. 

If  the  legislature  had  intended  to  require  the  evidence  of 
a  payment  to  have  been  reduced  to  writing  in  order  to  have 
the  effect  of  reviving  the  action,  it  could  and  we  think 
would  have  used  language  conveying  that  idea  with  reason- 
al)le  clearness;  besides,  we  think  the  plainer  and  more  reason- 
able reading  of  the  section  would  apply  the  words,  "  in  writ- 
ing" as  only  qualifying  the  words  "new  promise/'  and 
not  the  word  "  payment." 

One  of  the  rules  of  interpretation  of  a  new  statute  is  to 
consider  the  evils  intended  to  be  remedied  by  its  enactment, 
and  the  remedy  sought,  and  to  construe  it  in  such  light.  It 
is  according  to  common  experience  that  if  the  revival  of  a 
note  and  other  obligation  may  rest  in  a  verbal  promise  the 
result  of  the  issue  is  uncertain.  The  frailty  of  human  mem- 
ory and  the  self-interest  of  parties  may  cause  the  witness  to 
misinterpret  conversations  and  color  his  evidence  to  suit  the 
side  he  desires  to  win,  resulting  often  in  establishing  a  prom- 
ise where  none  was  in  fact  made  or  intended  hy  the  payor 
or  obligor.  And  then  it  seems  in  a  high  degree  appropriate 
and  proper  to  require  the  renewal  and  extension  of  a  writ- 
ten claim  to  be'effected  by  as  high  a  grade  of  evidence  as 
the  original. 

In  1863  the  Supreme  Court  of  this  State  had  held, 
against  the  contention  of  the  appellant  in  a  suit,  that  a  ver- 
bal promise  by  the  maker  was  sufficient  to  revive  a  note  or 
other  written  instruments  already  barred  by  the  statute  of 
limitations;  in  fact,  that  such  a  new  promise  must  be  re- 
garded in  theory  the  same  as  a  re-delivery  of  the  note  by 
the  maker  to  the  payee  or  h9lder.  Sennott  v.  Horner,  30 
111.  429.  This  was  the  evil  intended  to  be  corrected  by  the 
legislature  by  the  passage  of  the  act  in  question. 
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As  to  payment,  there  was  no  such  necessity,  or  danger  in 
allowing  the  law  to  stand  as  it  had  been  established  for 
many  years.  It  was  something  tangible,  and  less  liable  to  be 
falsified  where  the  fact  did  not  exist.  Hence  the  statute 
was  left,  as  to  it,  as  the  law  stood  before  its  passage.  The 
law  was  simply  re-enacted  by  the  legislature. 

The  demurrer,  therefore,  to  the  replications  in  question 
was  improperly  sustained. 

The  other  contention  of  appellee,  that  the  writing  must 
also  be  on  the  note  in  order  to  make  it  effectual,  we  need 
not  pass  upon,  as  we  hold  that  no  writing  at  all  is  re(iuired. 

The  court  below  should  admit  all  evidence,  written  or 
verbal,  which  legally  tends  to  establish  the  payments  on  the 
notes.  And  it  is  not  necessary  that  any  writings  to  estab- 
lish or  prove  such  facts  need  be  signed  bj'^  any  one,  so  that 
they  are  evidence  of  transactions  actually  taking  place  be- 
tween the  parties  and  made  at  the  time  or  by  consent  of 
the  parties  to  be  charged. 

For  these  errors  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


Arthur  Keithley 

V. 

Chauncey  C.  Wood  et  al. 

Mortgages — Redemption — Condit iondl  Sale. 

1.  A  deed  absolute  on  its  face,  if  intended  by  the  parties  as  secu- 
rity for  a  debt,  is  a  mortgage,  with  right  in  the  grantor  to  redeem. 

2.  Where,  in  a  given  case,  it  is  doubtful  whether  a  given  transaction 
was  a  mortgage  or  a  conditional  sale,  it  should  be  held  to  be  a  mortgage. 

3.  If  it  does  not  appear  in  a  given  case  tried  before  a  chancellor, 
what  his  ruling  was  as  to  the  admissibility  of  certain  evidence,  it  will 
be  presumed  that  in  reaching  his  conclusions  upon  the  merits,  he  rejected 
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such  testimony  as  was  incompetent,  and  considered  only  such  as  was 
competent. 

4.  If  it  appears  from  the  record  in  a  given  case  that  the  chancellor 
received  and  considered  incompetent  testimony,  tliis  court  sitting  in 
review  will  consider  all  the  proofs,  and  if  after  rejecting  such  as  should 
have  been  ruled  out  by  the  court  below  there  remains  sufficient  to  sup- 
port the  decree  and  show  that  it  is  right,  the  decree  will  be  affirmed. 

5.  In  the  case  presented,  this  court  holds  that  the  transaction  in  ques- 
tion was  a  mortgage,  not  a  sale;  that  while  the  testimony  of  complainant's 
wife  was  improperly  received,  the  facts  and  circiunstances  surrounding 
the  transaction,  considered  in  connection  with  the  conflicting  testimony 
of  the  parties  to  the  suit,  justify  the  above  conclusion,  and  that  the  trial 
court  correctly  decreed  that  the  greater  part  of  the  costs  be  paid  by 
appellant,  because  they  were  made  by  the  wrongful  relusal  of  appellant 
to  acknowledge  complainant's  rights. 

t 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Mr.  James  A.  Cameron,  for  appellant. 

Messrs.  Jack  &  Tichenor  and  I.  C.  Edwards,  for  appellees. 

Mr.  Justice  Harker.  On  the  1st  of  November,  1889, 
Chauncey  C.  Wood  and  Kate  Wood,  his  wife,  executed  and 
delivered  to  appellant  a  warranty  deed  for  one  hundred  and 
twentv  acres  of  land  situated  in  Peoria  Countv. 

At  the  same  time  appellant  executed  and  delivered  back 
to  Wood  a  written  agreement  to  reconvey  to  Wood  an  un- 
di\dded  one-seventh  interest  in  the  land  on  condition  that 
Wood  pay  to  him  by  the  31st  of  December,  1889,  $937.50. 
Wood  was  at  the  time  th^  owner  of  but  an  undivided  one- 
seventh  interest  in  the  land.  Payment  was  not  made  at  the 
time  specified  in  the  agreement,  and  appellant  indorsed  on 
the  back  of  it  an  extension  until  the  10th  of  January,  1890. 
Pavment  was  not  made  within  the  time  of  extension. 

Subsequently  the  property  increased  in  value  and  appel- 
lant declined  to  reconvey  upon  the  ground  that  the  time  for 
buying  it  back  had  expired. 
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Api)ellees,  claiming  that  the  deed  executed  by  them  and 
the  written  instrument  executed  by  appellant  constituted  a 
mortgage,  filed  their  bill  in  equity  to  redeem.  An  answer 
was  interposed  denying  that  the  transaction  was  a  mort- 
gage or  intended  as  such,  but  claiming  that  it  was  a  sale  to 
Keithley  with  the  privilege  to  Wood  of  repurchasing  within 
a  certain  time. 

The  cause  was  referred  to  the  master,  who,  after  taking 
the  proofs,  found  the  equities  with  the  complainants,  and 
re])orted  a  recommendation  that  the  deed  and  contract  bo 
decreed  a  mortgage.  The  Circuit  Court  entered  a  decree 
in  accordance  with  the  master's  report,  and  allowed  Wood 
to  redeem  on  ])ayment  of  $1,021.90,  and  interest  at  rate  of 
five  percent  from  Juno  30,  18D1. 

The  question  in  controversy  is  whether  the  transaction 
was  a  conditional  sale,  as  contended  by  appellant,  or  a  mort- 
gage, as  contended  by  appellees. 

The  rule  is  so  well  settled  that  a  deed  absolute  on  its 
face,  if  intended  by  the  parties  as  security  for  a  debt,  is  a 
mortgage  with  right  in  the  grantor  to  redeem,  that  a  cita- 
tion of  authorities  is  uijnecessary. 

An  examination  of  the  authorities  will  show  that  courts 
of  last  resort  have  frequently  encountered  embarrassment 
in  discriminating  between  mortgages  of  this  class  and  con- 
ditional sales.  The  embarrassment  has  usually  arisen  be- 
cause of  a  misapprehension  of  the  law  by  the  parties,  or  a 
design  upon  the  part  of  one  of  the  parties  to  conceal  the 
real  puri)ose  of  the  transaction  has  clothed  the  transaction 
with  some  of  the  incidents  of  a  mortgage  and  some  of  the 
incidents  of  a  conditional  sale.  We  think  the  decided 
weight  of  authority  is  that  in  doubtful  cases  the  transaction 
should  be  held  a  mortgage.  Jones  on  Mortgages,  Sec.  279; 
Kussell  V.  Southard,  12  Howard,  139;  Cornell  v.  IJall,  22 
Mich.  377;  Kich  v.  Doane,  35  Vt.  125. 

There  is  manifest  wisdom  in  such  holding.  By  it  the 
ends  of  justice  are  more  apt  to  be  attained  and  fraud  and 
apprehension  less  likely  to  succeed.  In  such  transactions 
the  creditor  has  the  advantage.    The  debtor  is  the  weaker 
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party  and  needs  the  protection  which  courts  of  equity  are 
capable  of  granting. 

In  addition  to  the  deed  and  written  agreement  to  recon- 
vey,  the  proofs  concerning  the  transaction,  as  taken  by  the 
master  in  chancery,  were  confined  ahnost  entirely  to  the 
testimony  of  Wood,  his  wife  and  Keithley.  The  testimony 
of  Wood  and  his  wife  is  positive  that  the  deed  was  executed 
merely  to  secure  Keithley  in  his  debt;  that  it  was  not  their 
intention  to  sell  the  property  and  that  it  was  the  under- 
standing and  agreement  between  them  and  Keithley  that 
the  conveyance  was  to  be  regarded  in  the  light  of  a  mort- 
gage.    They  are  directly  contradicted  by  Keithley. 

Objection  was  made  in  the  Circuit  Court  to  the  compe- 
tency of  Mrs.  Wood  as  a  witness  and  it  is  assigned  for  error 
that  the  court  held  she  was  com{)etcnt  and  considered  her 
testimony.  It  does  not  appear  from  tlie  record  what  hold- 
ing the  court  made,  if  any,  upon  the  question.  We  are  of 
the  opinion  that  she  was  not  a  competent  witness.  Smith  v. 
Long,  106  111.  485.  Whether  the  court  ruled  correctly  upon, 
that  question,  however,  we  do  not  regard  as  material.  If  it 
does  not  appear  that  any  ruling  was  m  ide  upon  the  objection 
it  will  be  presumed  that  the  chancellor,  in  reaching  his  con- 
clusions upon  the  marits,  rejeotel  such  tostimony  as  was 
incompetent,  and  considered  only  such  as  was  competent. 

If  it  appears  from  thb  record  that  the  chancellor  received 
and  considered  incompetent  testimony,  then  will  this  court 
sitting  in  review  consider  all  the  proofs;  and  if  after  reject- 
ing such  as  should  have  been  ruled  out  by  the  court  below 
there  remains  sufficient  to  support  the  decree,  and  show  that 
it  is  right,  the  decree  will  be  affirmed.  Flaherty  v.  McCor- 
mick  et  al.,  123  111.  525. 

Kejectingthe  testimony  of  Mrs.  Wood,  we  are  of  the  opin- 
ion that  the  facts  and  circumstances  surrounding  the  trans- 
action, considered  in  connection  w4th  the  conflicting  testi- 
mony of  Wood  and  Keithley,  justify  the  conclusion  that  the 
transaction  was  a  mortgage. 

We  do  not  attach  much  importance  to  the  statement  of 
Wood  made  to  his  brother  and  brother-in-law,  that  he  had 
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sold  the  property,  for  the  reason  that  when  made  he  was 
under  the  influence  of  liquor. 

The  court  correctly  decreed  that  the  greater  part  of  the 
costs  be  paid  by  appellant,  because  they  were  made  by  the 
wrongful  refusal  of  appellant  to  acknowledge  appellees' 
rights.  Hollingsworth  v.  Koon,  117  111.  511;  Price  v.  Black- 
more,  65  111.  386. 

Decree  affirmed. 


City  of  Aurora 

V. 

William  Rockabrand. 

Municipal  Corporations— Defective  Highways — Personal  Injuries — 
Pile  of  Gravel  in  Highway, 

1.  Whether  or  not  the  leaving  of  a  gravel  pile  in  a  sti*eet  over  night 
did  not  render  the  same  unreasonably  unsafe  for  travelers,  and  whether 
or  not  such  street  was  well  lighted  upon  the  night  of  an  accident,  are,  in 
a  given  case,  questions  of  fact  for  the  determination  of  the  jury. 

2.  In  an  action  brought  to  recover  from  a  municipality  for  pen^onal 
injuries  suffered  through  the  overturning  of  plaintiflTs  wagon  in  the  night 
time  by  reason  of  a  pUe  of  gravel  being  left  upon  a  highway,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the 
plaintiff. 

[Opinion  filed  May  23, 1893.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IIenky  B.  Willis,  Judge,  presiding. 

Messrs. Charles  Wheaton  andC.  I.UcNett,  for  appellant. 

Messrs.  ALScntJLER  &  Murphy,  for  appellee. 

Mr.  Justice  Lacey.     This  was  a  suit  by  appellee  against 
appellant  to  recover  for  injuries  received  by  him  in  having  his 
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peddling  wagon,  drawn  by  horses,  turned  over  on  the  streets 
of  the  city  while  he  was  driving  along,  by  which  he  received 
such  injuries  to  one  foot  t^at  destroys  the  use  of  it  and  his 
leg  permanently,  and  affects  his  nervous  system  in  such  a 

« 

way  that  he  has  lost  the  use  of  his  sight  by  disease  of  the 
optic  nerve.  The  disease  caused  by  the  injury  is  progress- 
ive and  will  probably  cause  the  death  of  appellee  in  a  few 
years  at  most.    He  is  a  physical  wreck. 

The  trial  resulted  in  a  verdict  and  judgment  for  $5,000, 
and  on  the  trial  before,  the  verdict  was  for  $6,000,  which 
was  set  aside  on  account  of  the  death  of  the  judge  who  tried 
it,  before  judgment  was  rendered. 

The  negligence  of  appellant  charged  in  the  declaration 
was  in  piling  up  gravel  on  the  street  from  two  to  three  feet 
high,  leaving  it  in  that  condition  over  night  so  that  wh§n  ap- 
pellee was  driving  along  he,  without  negligence,  ran  onto  it 
and  upset  his  wagon  and  was  thrown  out  and  injured  in  the 
manner  above  stated ;  a  bar  of  iron  with  which  the  wagon 
was  loaded  falling  on  him  and  doing  the  injury. 

It  is  strenuously  urged  that  the  city  was  guilty  of  no  neg- 
ligence. It  is  insisted  that  the  gravel  banks  left  in  the 
street  were  not  unreasonably  unsafe  for  travelers  going  along 
in  the  condition  of  Appellee,  even  in  the  night  time,  when 
the  accident  occurred,  and  that  the  street  was  well  lighted. 

These,  however,  were  questions  of  fact  for  the  jury,  and  it 
has  decided  them  against  the  contention  of  appellant.  The 
accident  took  place  near  the  junction  of  North  avenue  and 
Jackson  street,  a  little  west  of  Jackson  street.  The  city 
authorities  had  been,  on  the  day  of  the  accident,  drawing 
gravel  along  the  center  of  the  street,  leaving  it  in  piles, 
as  the  evidence  tends  to  show,  two  or  three  feet  high;  and 
on  the  16th  day  of  August,  1890,  the  day  of  the  accident 
being  Saturday,  the  workmen,  about  five  o'clock  p.  m.,  quit 
the  work  and  went  home,  expecting  to  level  down  the  gravel 
the  following  Monday  morning,  leaving  those  piles  of  gravel 
strung  along  the  street.  The  appellee,  who  ran  a  peddling 
wagon,  had.  on  the  day  in  question,  been  in  the  country  ped- 
dling and  returned  to  the  citj^  about  ten  o'clock  at  night  with 
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a  load  of  rags  and  iron.  In  going  to  his  home  on  the  near- 
est route  he  came  to  near  where  Jackson  street  crosses  North 
avenue,  where  he  had  to  turn  north  on  Jackson  street,  and 
supposing  that  he  was  on  that  street,  turned  his  horses  north 
on  North  avenue,  and  in  so  doing  the  north  wheels  of  his 
wagon  ran  upon  the  gravel  and  it  tipped  over,  and  in  some 
manner  his  foot  was  crushed ;  presumably  by  a  bar  of  rail- 
road iron  which  was  on  the  wagon,  falling  u])on  it. 

The  iron  was  about  six  feet  long  and  projected  out  on 
either  side  of  the  wagon. 

The  evidence  tends  to  show  and  the  jury  were,  we  think, 
justified  in  believing,  that  those  heaps  of  gravel  being  on  one 
of  the  most  public  thoroughfares  of  the  city  were,  unreason- 
ably unsafe  for  persons  driving  along  in  the  darkness  of 
night,  unacquainted  with  the  fact  of  their  being  there,  in  the 
condition  of  appellee. 

It  is  insisted  on  the  part  of  appellant  that  those  heaps  of 
gravel  were  not  near  so  high  and  formidable  as  appellee's 
witnesses  would  lead  one  to  suppose,  and  that  there  was 
plenty  of  electric  light  in  the  neighborhood  so  that  the  ap- 
pellee could  have  seen  the  gravel  had  he  been  in  the  exercise 
of  ordinary  care.  In  answer  to  these  suggestions  we  are 
compelled  to  say  after  a  full  examination  of  the  evidence 
that  the  jury  was  clearly  justified  in  finding  against  it  on 
those  issues.  According  to  the  testimony  of  the  two  Zieg- 
lers,  Esser,  Meyer,  Leifheit,  and  Phillips,  the  place  was  not 
lighted  at  all  by  the  electric  lights  and  the  street  where  the 
accident  occurred  was  dark,  so  that  the  heaps  of  gravel  could 
not  be  observed  by  a  person  driving  along  in  a  wagon. 

And  this  evidence  we  think  the  jury  was  justified  in  be- 
lieving, as  against  the  evidence  of  appellant.  It  appears, 
too,  that  when  the  wagon  was  righted  up  while  empty,  in 
the  condition  it  was  just  before  it  tipped  over,  it  took  three 
or  four  men  to  hold  it  up  to  prevent  it  from  tipping  back 
again  as  it  had  done  before.  This  evidence,  together  with 
the  evidence  of  other  witnesses  as  to  the  height  of  the  gravel, 
justified  the  jury  in  finding  that  it  was  dangerous.  It 
appears,  too,  from  the  evidence  of  Charles  Loveland,  who 
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has  done  the  city's  leveling  and  spreading  of  gravel  for 
many  year§,  that  it  was  usual  to  level  the  gravel  oflf  at  night 
if  it  was  on  a  public  street.  It  appears,  however,  that  on 
this  occasion  the  usual  precautions  were  omitted,  and  this 
accident  happened  in  consequence.  It  is  contended  by  the 
appellant  also,  that  the  appellee  must  have  known  that  the 
gravel  was  scattered  along  the  street  of  North  avenue,  for, 
as  he  went  ea§t  on  such  avenue  he  must  have  passed  over 
a  portion  of  it  before  reaching  the  point  where  the  wagon 
upset,  the  gravel  having  been  scattered  along  for  about  two 
blocks  and  the  accident  happening  at  the  east  end  of  it. 

We  think,  however,  that  the  evidence  fails  to  show  the 
justification  of  the  appellant  in  this  contention.  There  are 
objections  made  to  the  sjiecial  findings  of  the  jury  being 
against  Xhe  weight  of  the  evidence,  but  we  think  they  are 
not  maintainable.  An  objection  is  made  to  the  instruc- 
tions, in  that  the  court  directed  the  jury  to  find  the  appel- 
lant guilty,  if  the  jury  believed  it  guilty  from  a  preponder- 
ance of  the  evidence,  as  charged  in  the  declaration.  We 
s^  no  error  in  this  instruction.  The  issues  were  plainly 
made  by  the  declaration  and  pleas  and  there  was  no  chance 
for  misapprehension  on  the  part  of  the  jury. 

It  is  insisted  also,  that  the  damages  were  excessive.  We 
think,  however,  as  appellee  was  permanently  and  wholly 
disabled,  so  that  he  could  do  nothing  toward  making  a 
support,  that  the  damages  were  not  excessive.  He  was  a 
laborer  and  a  purchaser  of  old  iron  and  rags,  by  which  the 
evidence  tended  to  show  he  was  enabled  to  make  a  good 
living  and  support  himself  and  family. 

We  are  inclined  to  think,  everything  considered — his  in- 
jury, pain  and  suflfering  and  loss  of  support — that  the  dam- 
ages are  not  excessive. 

We  have  examined  the  case  carefully  and  find  the  record 
unusually  free  from  error,  either  as  to  the  law  laid  down  by 
the  court  or  the  verdict  of  the  jury. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirnied. 
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John  M.  Locke  et  al. 

V. 

William  C.  Duncan, 

Fraudulent  Sales — Trespass. 

1.  Whether  a  p^ven  debt  was  an  honest  one,  and  a  sale  made  to  the 
creditor  of  a  stock  of  goods  was  made  in  good  faith,  are  questions  of  fact 
for  the  jury  in  a  given  case. 

2.  A  creditor  acting  in  good  faith  may  take  all  the  goods  of  his 
debtor  in  satisfaction  of  his  debt,  although  he  knows  by  so  doing  he 
leaves  his  debtor  with  no  means  to  satisfy  the  debts  of  other  creditors. 

3.  Where,  in  an  action  of  trespass  against  creditors  of  the  debtor 
attaching  after  the  sale,  such  sale  being  alleged  to  be  fraudulent,  and 
throughout  the  whole  course  of  the  litigation  in  the  court  below  no 
other  defense  is  alleged,  no  attention  will  be  paid  to  the  point  first  raised 
herein,  that  the  defendants  were  not  shown  by  the  evidence  to  have  had 
any  connection  with  the  trespass. 

4.  The  entry  of  a  remittitur  is  proper. 

■ 

[Opinion  filed  May  25, 1S93.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
James  Sha.w,  Judge,  presiding. 

Mr.  William  D.  Barge,  for  appellants. 

Messrs.  Morrison  &  Wooster,  for  appellee. 

Mr.  JuvSttce  IIarker.  In  May,  1891,  George  W.  Duncan, 
a  retail  dealer  of  merchandise  at  Dixon,  Illinois,  being  in 
failing  circumstances,  sold  and  delivered  his  stock  of  goods 
to  his  brother,  William  C.  Duncan.  Appellants,  Locke, 
Huleatte  &  Co.,  creditors  of  George  W.  Duncan,  upon  the 
ground  that  the  sale  and  transfer  was  fraudulent,  caused  a 
writ  of  attachment  to  be  sued  out  of  the  Circuit  Court  of 
Lee  County  and  placed  in  the  hands  of  George  F.  IStain- 
brooke  as  sheriff. 

Stainbrooke  levied  upon  an  amount  of  the  goods  equal  in 
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value  to  $793,  and  took  them  from  the  possession  of  William 
C.  Duncan.  An  action  of  trespass  was  brought  in  the  Cir- 
cuit Court  and  a  trial  was  had  resulting  in  a  verdict  against 
the  attaching  creditors  and  sheriff  for  $1,125.  On  motion 
for  a  new  trial  being  made  a  remittitur  of  $382  was  entered. 
The  motion  for  a  new  trial  was  overruled  and  judgment 
entered  for  §793,  the  value  of  the  goods  taken. 

The  chief  contention  of  appellants  is  that  the  verdict  is 
against  the  evidence.  They  insist  that  the  goods  were  at 
the  time  of  the  levy  the  property  of  George  W.  Duncan, 
and  that  the  pretended  sale  to  appellee  was  made  without 
consideration  and  for  the  purpose  of  defrauding  his  credit- 
ors. 

Appellee  testified  that  in  the  spring  of  18S5  he  loaned  his 
brother  $750,  and  soon  after  entered  his  service  as  a  clerk  at 
a  salary  of  $300  per  year  and  his  board;  that  he  continued 
at  such  salary  for  four  years,  when  it  was  raised  to  $450 
per  year,  and  that  he  worked  at  that  salary  for  two  years. 
He  further  testified  that  he  drew  none  of  his  salarv  and  was 
paid  none  of  the  money  loaned,  having  other  funds  out  of 
which  to  meet  his  personal  expenses;  that  when  he  came  to 
realize  the  embarrassed  condition  of  his  brother  he  undertook 
to  bring  him  to  a  settlement  and  payment  of  what  was  due 
him,  and  thereby  obtained  from  him  a  judgment  note  for 
$3,000;  that  after  judgment  had  been  recovered  upon  the 
note  and  execution  issued  and  levied  upon  his  brother  s 
goods,  his  brother  executed  a  bill  of  sale  of  the  stock  to  him 
and  put  him  in  possession,  whpreupon  the  execution  was 
returned  satisfied. 

Appellee  was  not  contnulicted,  nor  was  he  in  any  manner 
impeached  as  a  witness;  but  appellants  insist  that  his  testi- 
mony was  so  absurd  and  unreasonable  as  to  be  unworthy  of 
belief.  We  are  unable  to  take  that  view  of  it.  Evidentlv, 
the  jury  were  favoi^ably  impressed  with  his  account  of  the 
matter  and  his  manner  of  testifying.  Whether  the  debt  was 
an  honest  one  and  the  sale  was  made  in  good  faith,  were 
questions  of  fact  falling  within  their  province  to  decide. 
In  the  absence  of  error  upon  any  other  part  of  the  proceed- 
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ingSjWe  should  not  disturb  their  finding  unless  it  appeared 
to  be  manifestly  and  palpably  against  the  •  weight  of  the 
evidence. 

We  see  no  evidence  of  bad  faith  on  the  part  of  appellee. 
He  does  not  appear  to  have  taken  any  step  not  allowable 
by  law  to  a  creditor  seeking  the  security  and  collection  of 
his  claim  against  a  failing  debtor.  Under  the  law  in  our 
State  he  had  the  right  to  take  the  entire  stock  of  goods  in 
satisfaction  of  his  debt,  although  he  knew  that  by  so  doing, 
his  brother  would  be  left  with  no  proj^erty  out  of  which 
other  creditors  could  satisfy  their  debts,  provided  he  acted 
in  good  faith.  Ilessin-^  v.  McCloskey,  37  111.  353;  Hatch  v. 
Jordon,  74  111.  414;  Schroeder  v.  Walsh,  120  111.  404. 

No  error  was  committed  by  the  court  in  allowing  the 
plaintiff  to  enter  a  remittitur.  It  is  a  practice  so  well  rec- 
ognized by  the  courts  of  this  State  that  a  discussion  of  it  is 
unnecessary. 

It  is  next  urged  that  the  judgment  should  be  reversed 
because  appellants  Locke  and  Huleatte  were  not  shown  by 
the  evidence  to  have  had  any  connection  with  the  trespass. 
They  were  not  upon  the  ground  and  it  does  not  appear  that 
either  of  them  directed  the  levy  or  had  any  personal  knowl- 
edge of  its  being  made.  It  does  appear,  however,  that  one 
Robert  Hunt,  the  credit  manager  of  Locke,  Huleatte  &  Co., 
who  went  to  Dixon  to  look  after  the  claim,  employed  an 
attorney  and  made  the  affidavit  in  which  the  attachment 
writ  issued.  It  Avas  at  his  instance  that  the  proceedings 
were  instituted,  and  he  knew  that  the  goods  which  he  saw 
in  the  possession  of  appellee  would  be  attaclied.  Through- 
out the  entire  contest  in  the  Circuit  Court,  Locke,  Huleatte 
&  Co.  defended  upon  the  ground  that  the  sale  of  the  goods 
to  appellee  was  fraudulent,  and  that  the  taking  of  them  was 
justified  under  the  writ.  Such  a  contention  can  not  prevail 
under  the  circumstances,  when  now  made  for  the  first  time. 

We  see  no  error  of  the  court  in  ruling  upon  testimony, 

nor  in  passing  upon  the  instructions  offered. 

The  judgment  should  be  aflBrmed. 

Judgment  affirmed* 
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French  &  Potter  Co.  et  al. 

V. 

William  C.  Duncan. 

Trespass—Fraudulent  Calea, 

A  writ  of  attachment  having  been  sued  out  and  levied  upon  certain 
goods  purchased  by  plaintiff  from  a  debtor  of  defendant,  such  sale  being 
alleged  to  have  been  fraudulent  as  to  the  creditors  of  the  seller,  this 
court  holds,  the  fact  being  that  at  the  time  of  the  levy  the  sheriff  also 
levied  another  writ  of  attachment  on  the  same  goods,  indorsing  on  the 
back  of  each  vrrit  the  same  list  of  goods,  that  defentlant  herein  can  not 
evade  responsibility  by  showing  that  others  participated  in  the  trespass 
by  suing  out  and  having  levied  upon  the  goo<te  other  writs,  and  that  it 
is  liable  in  the  full  amount  of  the  judgment  rendered. 

[Opinion  filed  May  25,  1S93.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon, 
James  Shaw,  Judge,  presiding. 

Messrs.  A.  K.  Tedsdell  and  Smith,  IIelmer  &  Mdulton, 
for  appellants. 

Messrs.  Morrison  &  Wooster,  for  appellee. 

Mr.  Justice  Harker.  Tl)e  French  &  Potter  Company,  a 
creditor  of  George  W,  Duncan,  caused  a  writ  of  attachment 
to  be  sued  out  of  the  Circuit  Court  of  La  Salle  County, 
which  was  placed  in  the  hands  of  George  F.  Stainbrook, 
sheriff  of  Lee  County,  and  levie<l  upon  a  portion  of  a  stock  of 
goods  which  appellee  had  purchased  of  George  W.  Duncan, 
and  was  then  retailing  at  Dixon,  Illinois. 

The  goods,  valued  at  $1,053.40  were  taken  by  the  sheriff 
and  disposed  of  under  the  writ.  Aj)i)ellee  brouglit  suit  in 
trespass  against  the  company  and  sheriff  and  recovered  a 
judgment  in  the  Circuit  Court  for  $1,053.43. 

The  facts  in  this  case  are  substantially  the  same  as  in  the 
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foregoing  case.  The  reason  for  refusing  to  disturb  the  find- 
ing of  the  jury  in  that  case,  as  being  against  the  weight  of 
the  evidence,  are  fully  set  forth  in  the  opinion.  .Not  caring 
to  repeat  them,  reference  is  made  to  the  opinion  therein 
filed. 

Appellants  here  made  several  additional  points  of  conten- 
tion. To  the  one  that  the  court  erred  in  refusing  to  allow 
appellants  to  cross-examine  apj^ellee  as  to  the  consideration 
of  the  bill  of  sale  made  by  George  W.  Duncan  to  him,  we 
attach  but  little  importance,  because  they  subsequently 
placed  him  upon  the  witness  stand  and  were  allowed  the 
greatest  latitude  in  their  examination  of  him  upon  that  sub- 
ject. 

There  was  no  error  in  permitting  appellee  to  testify  as  to 
th(i  fair  market  value  of  the  goods  taken.  Aj)i)ellants  insist 
that  inasmuch  as  the  goods  were  levied  upon  by  virtue  of 
two  w^rits  of  attachment,  the  French  &  Potter  Company 
could  not  be  held  liable  for  all  the  goods  taken.  At  the  time 
of  the  levy  the  sheriff  also  levied  another  writ  of  attachment 
on  the  siime  gocxls.  He  took  the  goods  and  indoi'sed  on  the 
back  of  eiicli  writ  the  same  list. 

Aj)pellants  could  not  evade  responsibilitj'  by  showing  that 
others  participated  in  the  trespass  by  suing  out  and  having 
levied  upon  the  goods  other  writs,  and  appellee  was  not 
compelled  to  piecemeal  his  recovery  of  damages  for  the 
tres])ass. 

The  instructions  given  for  the  plaintiff  were  in  harmony 
with  the  decisions  of  our  Supreme  Court  and  wer*e  warranted 
by  the  evidence.  ^' 

We  see  no  good  reason  for  reversing  the  judgment. 

Judgment  affirmed. 
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Stephen  Boyer 

V. 

Yates  City. 

Dram  Shops — Sale  withcmt  a  License—Ordinance, 

1.  A  specific  objection  based  solely  upon  a  particular  fact  is  strictly 
a  waiver  of  all  objections  based  upon  other  facts  not  specified  or  relied 
upon. 

2.  In  an  action  brought  to  recover  a  penalty  for  the  alleged  Relation 
of  a  municipal  ordinance  prohibiting  the  sale  of  liquor  without  a  license, 
the  only  question  raised  being  as  to  the  propriety  of  admitting  in  evi- 
dence the  record  book  of  the  ordinances  of  the  city,  containing  the  ordi- 
nance in  relation  to  dram  shops,  without  proof  of  the  due  publication 
thereof,    charter   providing   for   the  posting  of  ordinances  in  public 

places,  this  court  holds  that  production  of  the  record  was  sufiicient 
proof  prima  facie  of  the  due  posting  of  the  ordinance  in  question,  and 
of  every  preceding  action  of  the  city  council  necessary  to  make  it  a  valid 
ordinance;  and  no  other  authentication  or  proof  was  necessary. 

[Opinion  filed  May  25,  1893.] 

Iif  ERROR  to  the  Circuit  Court  of  Knox  County;  the  Hon. 
Arthue  a.  Smith,  Judge,  presiding. 

Messrs,  J.  A.  McKenzie  and  J.  L.  Wells,  for  plaintiff  in 
error. 

Messrs.  Williams,  Lawrence  &  Bancroft,  for  defendant 
in  error 

Mr.  Justice  Lacey.  This  was  a  suit  by  defendant  in  error 
to  recover  a  penalty  for  violation  of  the  city  ordinance 
against  selling  liquor  without  license.  There  was  no  ques- 
tion but  there  was  a  sale  by  plaintiff  in  error  within  the 
corporate  limits  of  defendant  in  error  of  intoxicating  liquors, 
contrary  to  its  ordinance.  The  only  serious  question  raised 
by  plaintiff  in  error,  and  the  only  alleged  error,  was  in  the 
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aclmission  by  the  court  below  of  the  record  book  of  ordi- 
nances containing  the  ordinance  in  relation  to  dram  shops, 
under  which  conviction  was  sought,  without  any  proof  of 
the  due  publication  of  the  ordinance  which  the  charter  pro- 
vides— Section  36:  "Printed  or  written  copies  of  all  ordi- 
nances passed  by  the  city  council  shall  be  posted  up  in  at 
least  three  of  the  most  public  places  in  said  citj-  within 
thirty  days  after  their  passage,  and  all  ordinances  shall  take 
effect  at  the  expiration  of  ten  days  after  such  posting." 

Due  proof  was  made  of  the  book  containing  the  official 
copy  of  the  city  ordinances,  as  kept  in  the  city  clerk's  office, 
and  the  ordinance  contained  therein.  Cha])ter  12  in  rela- 
tion to  dram  shops,  being  the  oflicial  record  of  one  of  the 
chapters  of  one  of  tlie  ordinances  of  appellee,  particularly 
sections  one,  four,  five  and  nine,  was  oifercd  and  admitted 
in  evidence  against  the  objection  of  apj)ellant  made  at  the 
time,  for  the  reason  that  no  ju'oof  of  posting  was  made,  and 
because  the  certificate  of  such  posting  thereto  attached  was 
insufficient.  The  objection  was  overruled  and  the  plaintiff 
in  error  excepted.  The  entry  of  j)osting  attached  to  the 
ordinance,  to  the  sufficiency  of  which  objection  was  made, 
is  as  follows  :  "  Posted  by  the  city  clerk,  this  14th  day  of 
May,  1888.  T.  J.  Kightlinger,  City  Clerk.  R.  A.  Lower, 
President  of  the  City  Council;"  and  with  the  corj)orate  seal 
of  the  city  thereto  attached.  The  objection  to  the  certifi- 
cate is  that  it  fails  to  show  the  manner  of  posting  or  that 
it  was  posted  according  to  the  provisions  of  the  charter. 

This  seems  to  be  the  only  question  of  importance  in  the 
case.  In  order  to  show  that  the  proof  of  the  ordinance  was 
regular,  the  charter  of  the  city  of  Yates  City,  approved 
March  4,  18G9,  as  especially  Sections  30  to  37  of  Article 
4,  of  the  charter  as  to  ordinances,  was  introduced  in  evi- 
dence. Section  35  of  the  charter  reads  as  follows:  "  All 
ordinances  passed  by  the  city  of  Yates  City  shall  be  recorded 
in  a  book  purporting  to  be  a  record  of  the  ordinances  of  said 
city;  shall  be  received  in  evidence  in  all  courts  and  places 
without  further  authentication  or  proof." 

Section  37  contains  a  similar  provision  when  the  ordi- 
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nances  are  printed  or  published  in  bool^:  or  pamphlet  form 
or  printed  and  published  in  any  newspaper  in  Knox  County, 
if  purporting  to  be  printed  or  published  by  authority  of  the 
city  council  under  the  corporate  seal.  All  other  objections 
to  the  proof  of  the  ordinance  in  law  were  w^aived  by  plaint- 
iff in  error  by  only  making  the  one  sjKicific  objection.  This 
is  held  in  T.  H.  &  I.  R.  R.  Company  v.  Yoelker,  129  III, 
page  540,  in  which  the  court  says,  "a  specific  objection 
based  solely  upon  a  particular  fact,  is  strictly  a  waiver  of 
all  objections  based  uj)on  other  facts  not  specified  or  relied 
upon." 

Without  stopping  to  inquire  whether  the  certificate  of 
the  clerk  as  to  the  legal  sufficiency  of  the  posting  of  the 
oniinance  was  sufficient  or  not,  we  think,  under  the  evi- 
dence in  Section  35  of  the  charter,  the  ordinance  was  suffi- 
ciently proven,  even  without  any  certificate. 

The  book  of  ordinances  containino;  the  ordinances  of  the 
city  was  introduced  in  evidence,  and  that  was  sufficient 
\)TOof  prima  facie  of  the  due  posting  of  the  ordinance  and 
of  every  preceding  action  of  the  city  council  necessary  to 
make  it  a  valid  ordinance,  and  no  other  authentication  or 
proof  was  necessary. 

We  think  this  was  clearlv  the  effect  and  meaning  of  the 
section  of  the  charter  in  question.  In  principle  this  was  so 
decided  by  the  Supreme  Court  in  T.  II.  &  I.  R.  R.  Company 
V.  Yoelker,  supra^  in  passing  on  a  similar  provision  of  a  sec- 
tion of  a  charter  of  East  St.  Louis,  Sec.  13,  Article  Y,  Private 
Laws  of  1869,  volume  1,  page  896.  The  section  in  question 
reads  as  follows :  "  All  ordinances  and  resolutions  of  the 
city,  when  proven  by  the  seal  of  the  corporation  and  when 
printed  in  pamphlet  or  book  form  and  purporting  to  be 
printed  or  published  by  authority  of  the  city  council,  the 
samq  shall  be  received  in  evidence  in  all  courts  and  places 
without  further  proof." 

The  Supreme  Court  held  the  production  of  the  pamphlet 
or  book  containing  the  ordinance  in  question  under  the  seal 
of  the  corporation  and  purporting  to  be  printed  and  published 
by  the  authority  of  the  city  council,  to  be  sufficient  evidence 
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of  the  due  existence  of  the  ordinance,  and  use  this  langu.*;^^' : 
"Here  the  proof  was  made  by  the  corporate  seal  and  I' 
certificate  of  the  city  clerk,  who  was  the  proper  custodi ' 
of  the  seal."  "  This  was  all  that  was  required  to  establish 
at  least  prima  facie^  the  existence  of  the  ordinance  and  its 
terms."  Citing  Pendergast  v.  City  of  Peru,  20  111.  51, 
Lindsay  v.  City  of  Chicago,  115  111.  120,  and  Schott  v.  Peo- 
ple, 89  111.  195.  It  will  be  seen  by  Section  35  of  the  Yates 
City  ordinance  above  quoted,  that  it  is  still  more  liberal  in  its 
provisions  than  the  corresponding  section  in  the  East  St. 
Louis  ordinance,  in  that  it  does  not  require  that  the  pas- 
sage of  the  ordinance  shall  be  proven  by  the  seal  of  the  cor- 
poration. Yet  there  is  no  objection  in  this  case  of  the  proof 
of  the  passage  of  the  ordinance,  it  having  been  duly  certified 
by  the  clerk  as  passed  under  the  seal  of  the  corporation  on 
the  7th  day  of  May,  1888. 

We  think,  then,  the  objection  made  by  counsel  for  plaintiff 
in  error  is  not  tenable  and  the  court  did  not  err  in  overrul- 
ing it. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


C.  S.  Fifield  and  C.  H.  Morse 

V. 

Farmers  National  Bank  of  Princeton  et  al. 

Fixtures — Sales. 

1.  Contracts  of  sale  whereby  the  seller  undertakes  to  secretly  retain 
title  in  himself,  but  to  give  an  appearance  of  ownership  in  the  purchaser, 
are  void  as  to  third  parties. 

2.  Where  such  seller  allows  the  property  sold  to  be  attached  to  the 
freehold  in  a  given  case,  and  used  in  a  building  as  part  of  the  plant,  and 
under  a  deed  running  to  the  purchaser,  which  required  the  same  not  to 
be  removed  within  a  certain  number  of  years,  the  seller  in  equity  should 
be  held  as  having  waived  the  secret  lien  and  consented  to  the  machinery 
being  used  as  a  part  of  the  manufacturing  plant. 
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3.  Tlie  intention  of  the  parties  has  much  to  do  with  the  question, 
whether  certain  attachments  to  realty  are  to  be  regarded  as  fixtures  that 
will  pass  with  the  land,  and  this  intention  is  manifested  by  acts. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Bureau  County :  the 
Hon.  DoRRANCE  DiBELL,  Judge,  presiding. 

On  the  1st  day  of  July,  1891,  Robert  Montgomery  and 
others,  citizens  of  the  village  of  Wyanett,  Bureau  County, 
Illinois,  entered  into  a  written  agj?»5ement  with  one  Eobert 
Day  by  which  they  agreed  to  convey  to  said  Day  four  lots 
in  Brown's  addition  to  said  village,  and  to  pay  him  $6,000; 
and  in  consideration  thereof  said  Day  on  his  part  agreed  to 
erect  on  said  lots  a  factory  building,  forty-eight  by  one- 
hundred  feet,  two  stories  high,  and  to  put  in  the  necessary 
machinery  and  equip  the  same  for  a  shoe  factory,  the  deed 
to  said  lots  to  provide  that  the  building  and  machinery  to  be 
placed  tliereon  should  not  be  torn  down  or  removed  there- 
from for  five  years.  In  the  same  month  the  lots  were  con- 
veyed by  Orson  Tuttle,  in  whose  name  the  title  was  placed 
for  that  purpose,  to  said  Day,  containing  the  provisions  above 
agreed  upon,  and  that  said  lots  should  be  used  for  manufact- 
uring purposes  alone,  which  deed  at  the  time  was  duly  re- 
corded. 

By  w^ay  of  compliance  with  his  said  contract  said  Day 
purchased  of  appellants,  dealers  residing  in  Chicago,  the  list 
of  machinery  hereafter  described,  to  place  in  the  said  fac- 
tory, viz : 

lbs. 

McKey  Tacker,             weighing 100 

"       Sewer,                       "       - 450 

Gillmore  Leveler,                  "       850 

Bussell  Ileal  Trimmer,         "       300 

"      Edge        „                "       300 

Tapley  Heel  Burnisher.        "       470 

Naumkegg  Buffer,                "       ISO 
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lbs. 

Roll  BuflFer,  weighing 470 

Powder  Moulder,  '^       1,100 

Splitting  Machine,  "       2uO 

Kyder  Heel  Key,  "       55 

Stoning  Shaft,  "       50 

Amazeen  Skiver,  "       25 

Lufkin  Folder,  " 20 

Hartford  Rounder,  "       800 

The  above  firet  ten  of  the  said  machines  were  fastened  to 
the  floor,  or  planks  nailed  to  the  floor,  by  lag  screws  and  also 
belted  to  the  shafting  overhead,  mostly  to  the  line  shaft; 
A  lag  screw  is  a  body  with  a  square  head  on  one  end  and  a 
thread  at  the  other;  and  these  machines  were  fastened  by 
passing  the  screws  through  the  holes  in  the  machines  made 
for  that  purpose  and  screwing  the  lags  into  the  floor  or  plank 
with  a  monkey  wrench.  Tlie  line  shaft  extends  east  and 
west  and  is  fastened  by  lag  screws  to  the  stringer  which 
supports  the  upper  floor. 

The  six  last  of  the  machines  were  fastened  to  benches  by 
wood  screws  and  belted  to  the  shafting — ^mostly  line  shaft — 
such  benches  being  nailed  to  the  floor.  Other  of  the  ma- 
chinery was  placed  in  the  building  as  follows :  The  pinking 
machine  and  feather  edge  one  screwed  to  the  benches,  nailed 
to  the  floor,  and  worked  liy  hand.  The  Washburn  &  Hardy 
Brewster,  weighing  150  lbs.,  is  lag  screwed  to  the  floor  and 
is  worked  by  foot  power. 

The  six  Crispin  jacks  are  screwed  to  posts  and  nailed  to 
the  benches  which  are  nailed  to  the  floor.  " 

The  machinery  was  all  placed  in  the  building  under  Day's 
direction,  and  was  put  in  the  building  for  the  purpose  of 
manufacturing  shoes,  and  was  all  used  for  that  purpose  a 
little,  and  increases  the  value  of  the  plant.  It  was,  as  the 
witnesses  testified,  essential  to  the  plant  as  placed  there,  and 
was  especially  adapted  for  manufacturing  shoes,  and  neces- 
sary for  that  purpose,  though  shoes  may  be  manufactured 
without  it.  When  the  machinery  was  placed  in  the  build- 
ing it  was  not  with  the  purpose  of  taking  it  out. 
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The  machines  were  made  of  iron  and  cast  holes  were  made 
in  the  legs  or  bottom  parts  thereof  for  the  lag  or  other 
screws.  On  most  of  them  belt  wheels  were  placed  so  that 
they  could  be  attached  by  belting  to  the  shafting. 

The  ap|)ellant  knew  for  what  purpose  the  machines  were 
sold  and  that  they  would  be  attached  to  the  factory  build- 
ing in  the  manner  in  which  they  were.  The  machinery  was 
sold  to  Day  on  thirty,  sixty  and  ninety  days  time,  with  a 
proviso  that  the  machinery  should  remain  their  property 
until  paid  for. 

Day  failed,  and  the  manufacturing  establishment  became 
insolvent.  On  the  31st  October,  1891,  Day  gave  a  check  on 
the  Fanners  Bank  lo  appellants  to  pay  for  the  machineiy, 
but  it  was  not  paid  for  want  of  funds  and  was  returned  to 
appellants  dishonored.  On  the  23d  November,  sanae  year, 
appellants  demanded  a  return  of  the  nfiachinery. 

The  appellants  on  the  24th  November  started  their  re- 
plevin suit  against  Day  for  the  machinery,  and  the  sJieriff 
attempted  to  take  it  on  the  writ  and  deliver  it  to  appellants, 
but  it  was  not  removed  from  the  buildinor.  On  the  23d  dav 
of  November,  1891,  Day  gave  to  appi^llee  a  trust  deed  on 
the  lots,  describing  the  lots  by  number  without  any  refer- 
ence in  the  instrument  to  the  machinery. 

On  the  9th,  14th  and  15th  of  December,  1891,  several  par- 
ties obtained  judgments  against  Day  and  executions  were 
issued  thereon  and  delivered  to  the  slieriff. 

The  appellee  brought  a  suit  in  chancery  in  the  Circuit 
Court  claiming  a  lien  on  the  lots  and  machinery  as  fixtures 
by  virtue  of  its  trust  deed.  The  sheriff,  Cox,  and  several 
other  defendants,  were  made  party  respondents  as  well  as 
the  appellants.  Several  answers  and  cross-bills  were  filed, 
some  of  whom  claimed  a  mechanic's  lien,  but  as  far  as  the 
questions  involved  here  are  concerned  we  need  not  notice 
any  of  them. 

The  case  was  heard  and  a  decree  entered  against  the  ap- 
pellants, sustaining  the  various  liens,  and  it  was  ordered  that 
the  receiver  sell  all  the  property,  real  and  personal,  including 
the  machines  claimed  by  appellants,  except  certain  unat- 
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taclied  machines  and  property  involved  in  the  replevin  suit, 
which  were  ordered  to  be  delivered  to  api)ollauts.  From 
this  decree  appellants  appealed  to  this  court. 

Afterward  it  Avas  agreed  that  the  sale  might  proceed,  not- 
withstanding the  appeal,  and  that  the  receiver  keep  out  of 
the  proceeds  the  sum  of  $1,800,  and  that  if  the  decree  be 
reversed  and  appellants  entitled  to  the  possession  of  the 
machines  enumerated  in  the  decree  and  held  to  be  part  of 
the  real  estate,  the  court  should  ascertain  and  determine 
their  value  and  the  appellants  be  paid  such  an  amount  out 
of  said  sum  as  the  machines  were  worth,  it  being  intended 
that  the  §1,800  should  take  the  place  of  the  machines,  as  far 
as  their  value  went.  • 

Messrs.  Aldkich,  Payne  &  Defrees,  for  appellants. 

Messrs.  Owen  G.  Lovejoy,  Richard  M.  Skinnek  and 
George  S.  Skinner,  for  appellees. 

Mr.  Justice  Laoey.  The  sole  question  for  our  decision 
in  this  case  is  whether  or  not  the  machinery  in  question 
placed  in  and  attached  to  the  manufacturing  building  in  the 
manner  shown  by  the  testimony  and  under  all  the  circum- 
stances became  fixtures  to  the  real  estate  and  passed  by  the 
trust  deed  of  Day  to  appellee.  The  question  is  one  not 
entirely  free  from  doubt  and  the  authorities,  as  might  be 
expect?;!,  arj  not  alto;^8ther  in  harmony. 

In  consideration  of  the  case  we  will  first  notice  the  nature 
of  ap])ellants'  contract  with  Day  in  regard  to  the  sale  of  the 
machinery.  They  undertook  to  retain  title  in  themselves, 
secret  to  all  the  world  save  the  parties  to  the  contract,  and 
thereby  give  an  appearance  of  ownership  in  Day  to  the  ma- 
chines when  in  fact  he  had  none.  Contracts  of  this  nature 
are  disapproved  of  by  courts  and  judges  and  held  void  as  to 
third  parties. 

The  Supreme  Court  of  this  State  has  often  passed  on  the 
question  so  holding  them  void  as  to  third  parties.  Jennings 
V.  Gage,  13  111.  610 ;  Brundage  v.  Camp,  21  111.  330 ;  Murch 
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V.  Wpight,  46  111.  488 ;  Harvey  v.  K.  I.  Locomotive  Works, 
93  U.  S.  664 ;  Chickering  v.  Bastress,  130  111.  206.  But  in 
addition  to  tliis,  appellants  allowed  the  machines  to  be 
attached  to  the  freehold  and  used  in  the  building  as  a  part 
of  the  plant,  and  this,  too,  under  a  deed  to  Day  that  re- 
quired the  machinery  not  to  be  removed  within  five  years. 
We  think,  under  those  circumstances,  the  appellants  in  equity 
ouffht  to  be  held  as  having  waived  the  secret  lien  and  con- 
ssnted  to  the  machinery  being  used  as  a  part  of  the  manu- 
facturing plant.  If  this  should  not  be  so,  then  Day  would 
be  placed  in  an  appearance  of  affluence  by  which  he  could 
procure  credit  and  deceive  the  public. 

The  intention  of  the  parties  has  much  to  do  with  the 
question  whether  certain  attachments  to  realty  are  to  be 
regarded  as  fixtures  that  will  pass  with  the  land,  and  this 
intention  is  manifested  by  acis.  Arnold  v.  Crowder,  81  111. 
56.    In  speaking  on  this  subject  of  intention  the  Supreme 

Court  of  Massachusetts  in v.  Taunton  Savings  Bank, 

23  N.  E.  Kep.  330,  held  the  following  languaofe : 

"  The  tendency  of  modern  cases  is  to  make  this  a  question 
of  what  the  intention  was  with  which  the  machine  was  placed 
in  place  *  *  *  Only  it  should  be  noted  that  the  inten- 
tion to  be  sought  is  not  the  undisclosed  purpose  of  the  actor, 
but  the  intention  implied  and  manifest  by  his  act.  It  is  an 
intention  which  settles  not  merely  his  own  rights,  but  the 
rights  of  others  who  have  or  may  acquire  interest  in  the 
property.  They  can  not  know  his  secret  purpose;  and  their 
rights  depend,  not  upon  that,  but  upon  the  inferences  to  be 
drawn  from  that  which  is  external  and  visible."  We  cite  also 
Calumet  Iron  &  Steel  Co.  v.  Lathrop,  36  111.  App.  249 ;  First 
Xational  Bank  v.  Adam,  138  111.  483 ;  28  N.  E.  Rep.  955 ; 
decided  October  31, 1891,  by  the  Supreme  Court  of  Illinois. 

It  will  be  observed  that  appellants  did  not  pkice  the  ma- 
chinery in  the  factory  building,  but  it  was  done  by  Day, 
who  undoubtedly  placed  it  there  with  the  intention  of  its 
becoming  a  part  of  the  factory,  and  this  was  at  least  im- 
pliedly assented  to  by  appellants. 

The  fact,  if  it  be  a  fact,  that  appellants  claimed  these  ma- 
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chines  before  the  taking  the  real  estate  mortgage  by  appel- 
lee can  make  no  difTerence.  Having  allowed  the  machines 
to  be  phiced  in  the  building,  appellants  ought  not  to  be 
allowed  to  change  their  attitude  when  creditors  were  pross- 
ing  for  security  and  payment.  It  is  not  necessary  to  con- 
sider the  question  of  whether  appellants  rescinded  the  con- 
tract with  Day  by  tendering  to  him  the  check  or  draft  he 
gave  them  in  payment  for  the  machinery.' 

Feeling  satisfied  that  justice  has  been  done  in  the  case  we 
will  not  attempt  to  review  the  authorities  cited  with  a  view 
to  reconciling  them.  The  decree  of  the  court  below  is 
therefore  affirmed. 

Decree  affirrned. 


Peter  Schertz 

V. 

First  National  Bank  of  Chester. 


I  47  Corporations — LidbiUty  of  Stockholders — Constitution  and  Laws  of 

jieis  5io[     Kansas — Pleading — Variance, 

1.  A  declaration  describing  a  judgment  against  one,  is  not  supported 
by  the  production  of  a  judgment  against  that  one  and  another,  or  others. 
A  material  variance  exists  in  such  case. 

2.  A  State  Constitution  may  be  drawn  with  a  view  of  submitting  a 
given  matter  to  the  legislature,  by  enactment  to  give  it  vital  force  and 
effect,  and  to  leave  it  in  abeyance  until  such  time  as  it  sees  fit  to  act. 

8.  When  a  constitutional  convention  indicates  an  intention  to  so 
frame  the  instrument  as  to  secure  the  debts  of  a  corporation  of  a  given 
class  by  the  individual  liability  of  the  stockholders  to  an  amount  equal  to 
the  stock  owned  by  them,  but  leaves  it  to  tlie  legislature  to  provide  for 
such  other  means  of  security  as  it  should  judge  most  conducive  to  the 
public  interest,  if  the  legislature  should  fail  to  provide  a  remedy,  then  the 
right  will  still  remain,  and  the  common  law  will  supply  one.  Creditors 
can  not  be  deprived  of  their  assured  security  by  any  omission  of  the  legis- 
lature to  enact  a  remedy. 

4.  A  suit  at  law  would  be  the  proper  action  to  bring  in  this  State  to 
recover  under  the  Kansas  statute  providing  that  a  stockholder  of  a  cor- 
poration shall  not  be  liable  to  pay  the  debts  of  the  corporation  in  excess 
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of  tlie  amount  due  on  his  stock,  and  an  additional  amount  equal  to  the 
stock  owned  by  him.  The  stockholder  may  make  a  defense  if  he  has  a 
valid  one. 

5.  A  judgment  against  a  corporation  in  such  cases  is  conclusive  as  to 
the  amount  and  validity  of  the  creditor's  claim,  and  when  suit  is  brought 
to  enforce  the  shareholder's  statutory  liability,  such  judgment  can  be  im- 
peached only  for  fraud  and  collusion,  or  for  want  of  consideration. 

6.  A  judgment  stating  the  sum  of  the  judgjnent  and  costs  and  adding 
•*  whereof  let  execution  issue,"  is  equivalent  to  formally  stating  that  the 
'*  plaintiff  have  and  recover  from  the  defendant"  the  amount  found  due. 

[Opinion  filed  May  25,  1893.] 

AppezVl  from  the  County  Court  of  "Woodford  County;  the 
lion.  A.  M.  Cavan,  Judge,  presiding. 

Messrs.  A.  R.  Rich  and  W.  L.  Ellwood,  for  appellant. 

We  insist  that  even  if  the  constitution  and  statute  of  Kan- 
sas do  create  a  liability,  the  liability  can  not  be  enforced  in 
this  State.  There  is  no  case  in  our  State  where  such  a  lia- 
bility has  been  enforced,  and  we  believe  that  our  Supreme 
Court  when  called  upon  to  pass  upon  the  question,  will  fol- 
low the  Supreme  Court  of  Massachusetts,  and  other  States, 
and  decline  to  enforce  the  liability,  and  insist  that  before 
there  can  be  a  recovery  against  a  citizen  of  this  State  hold- 
ing stock  in  a  foreign  corporation,  there  must  be  an  adju- 
dication against  him  in  the  State  where  the  corporation 
exists.  Massachusetts,  New  Hampshire,  West  Virginia 
and  Wisconsin  have  refused  to  enforce  such  a  liability. 
•New  Haven  Horse  Ilfail  Co.  v.  Linden  Spring  Co.,  142 
Mass.  34-37,  N.  E.  Rep.  773,  and  cases  cited  therein;  Rice 
V.  Hosiery  Co.,  56  N.  H.  114;  Andrews  v.  Bacon,  38  Fed. 
Rep.  777;  Nimic  &  Co.  v.  Mingo  Iron  Works  Co.,  25  W. 
Va.  184;  May  v.  Black,  77  Wis.  45,  K  W.  Rep.  949;  Bank 
of  North  America  v.  Rindga,  27  N.  E.  Rep.  1015,  which  is 
a  Massachusetts  case  concerning  another  Kansas  corpora- 
tion. 

In  New  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co., 
the  court  says :  "  Where  the  rights  sought  to  be  passed 
upon  and  determined,  are  those  which  arise  from  the  rela- 


126  Appellate  Courts  OF  Illinois. 

Vol.  47.]  ScUertz  v.  First  Nat.  Bk. 

tion  between  a  corporation  and  its  members,  they  depend 
upon  a  local  law  which  exists  at  the  place  of  its  creation, 
and  true  policy  would  seem  to  require  us  to  leave  them 
there  to  be  determined."  "  The  liability  which  the  stock- 
holders  are  alleged  to  be  under  to  the  corporation  and  its 
creditors  has  little  analogy  to  a  demand  for  a  debt  due, 
according  to  the  general  recognized  principles  of  law.  It  is 
of  a  peculiar  character  involving  the  organic  law  by  which 
the  corporation  is  created  and  requiring  local  administra- 
tion." (In  Young  v.  Farwell,  28  N.  E.  Eep.,  our  own 
Supreme  Court  quotes  this  language  approvingly.)  "  We 
have  lioretofore,  in  similar  cases,  declined  to  pass  upon  them, 
and  determine  the  relation  existino-  between  a  foreign  cor- 
poration  and  its  members,  and  the  obligations  arising  there- 
from." The  court  then  cites  some  of  its  former  decisions. 
Continuing,  the  court  says :  ''  The  reason  why  we  should  not, 
in  the  case  at  bar,  undertake  to  enforce  the  alleged  obliga- 
tions of  the  members  of  this  corporation,  appear  decisive. 
They  are  quite  different  from  those  which  arise  in  Massa- 
chusetts from  a  contract  to  have  and  subscribe  for  shares. 
By  our  laws,  as  settled  by  many  decisions,  in  the  absence 
of  an  express  promise  to  pay  for  shares,  none  is  created  by 
a  mere  subscription  therefor.  Nor  is  any  created  by  a  mere 
agreement  to  take  shares.  No  personal  liability  exists,  as 
the  corporation  can  by  law  assess  such  shares,  and  sell  them 
for  non-payment  of  assessments,  which  is  held  to  be  a  suffi- 
cient remedv."  The  court  then  savs  that  while  a  different 
rule  prevails  in  many  other  States,  it  has  been  approved  in 
others,  and  cites  as  approving  the  rule,  Kennebeck  &  P.  R. 
Co.  V.  Kendall,  31  Me.  470;  Rail  Road  Co.  v.  Johnson,  10 
Frost,  403;  Rail  Road  Co.  v.  Bailey,  24  Vt.  4C5;  Seymour  v. 
Sturgess,  26  N.  Y.  134. 

It  then  says  :  "  It  does  not  seem  advisable  that  we  should 
seek  to  enforce  a  liability  thus  differing  from  any  which 
would  have  been  incurred  if  the  defendants  had  subscribed 
for  shares  of  stock  in  a  corporation  formed  in  this  State." 

We  think  this  reasoning  sound  and  very  forcible,  and  can 
weU  be  applied  in  this  State,  and  to  the  case  at  bar. 
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The  case  of  Bank  of  North  America  v.  Eindgc,  27  N.  E. 
R.  1015,  is  one  of  the  latest  cases  upon  the  subject,  and  is  a 
Massachusetts  case  concerning  a  Kansas  corporation.  We 
can  not  quote  this  case  at  length,  but  hope  the  court  will 
examine  it  carefully.  There  the  court,  after  saying  it  does 
not  take  jurisdiction  to  enforce  the  liability  of  stockholders 
in  foreign  corporations,  and  citing  the  New  Haven  Horse 
Nail  Co.  case,  says :  "  The  case  at  bar  furnishes  a  strong 
illustration  of  the  propriety  of  this  course.  If  the  plaintiff, 
as  a  creditor  of  the  Kansas  corporation,  without  obtaining 
any  previous  judgment  in  Kansas  establishing  tlie  defendant's 
liability  as  a  stockholder,  can  maintain  an  action  directly 
and  in  the  first  instance  against  him  in  Massachusetts,  for 
the  purpose  of  charging  him  as  a  stockholder,  under  the 
qualified  liability  set  forth  in  the  declaration,  then  it  would 
fallow  that  the  plaintiff  might  also  institute  a  similar  action 
against  him  in  California,  or  in  any  number  of  other  States 
where  service  could  be  obtained.  The  plaintiff  might  also 
institute  similar  actions  for  the  same  debt  in  different  States 
against  other  stockholders.  In  such  case  it  is  probable  that 
a  judgment  against  one  stockholder  without  satisfaction 
would  be  no  bar  to  actions  against  others,  but  it  is  obvious 
that  ihe  defendants  in  such  actions  might  l)e  put  to  great 
inconvenience  in  ascertaining,  and  indeed  might  find  it 
practically  impossible  to  ascertain,  Avliat  steps  the  plaintiff 
might  have  taken  against  other  stockholders  in  different 
States.  A  dishonest  creditor  might  possibly  recover  several 
times  over  against  different  stockholders  in  different  States, 
before  they  respectively  could  ascertain  the  facts.  Likewise 
the  defendant,  if  compelled  to  pay  under  a  judgment  re- 
covered in  one  State,  would  find  it  difficult,  if  not  impossible, 
to  enforce  a  contribution  from  other  stockholders  residing 
elsewhere.  Moreover  if  the  plaintiff  might  maintain  such 
actions  against  the  defendant,  and  against  other  stockhold- 
ers in  different  States,  until  he  should  finally  recover  satis- 
faction, other  creditors  of  the  Kansas  corporation  might 
also  do  the  same.  If  every  creditor  of  a  Kansas  corpora- 
tion, which  has  no  property  with  which  to  respond  to  a 
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judgment  obtained  by  such  creditor  against  it  in  Kansas, 
may  therefore,  without  any  further  proceedings  in  that  State 
to  charge  the  stockholders,  maintain  an  action  against 
every  stockholder  in  every  State  of  the  Union  where  service 
can  be  obtained,  and  pursue  such  action  until  satisfaction  is 
obtained  from  some  stockholder  in  some  State,  it  is  obvious 
that  a  large  amount  of  litigation  might  ensue,  under  Avhich 
substantial  justice,  as  among  the  stockholders,  could  not  be 
worked  out." 

Other  considerations  are  urged  for  the  rule  adopted  in 
Massachusetts,  and  we  think  the  opinion  lays  down  the  rule 
that  our  Supreme  Court  should,  and  will,  adopt. 

The  case  quoted  from  was  before  the  Appellate  Court  of 
the  First  District  of  this  State,  and  was  discussed  and 
approved  in  the  case  of  Lam  son  v.  Fowler,  the  opinion  in 
which  is  set  out  in  this  brief*  It  w^ill  be  claimed  that  t^je 
Appellate  Court  of  the  Third  District  of  this  State  in  Tuttle 
v.  Bank  of  Hepublic,  held  the  liability  could  be  enforced  in 
this  State.  It  is  true  that  opinion  is  opposite  to  that  of  the 
Appellate  Court  of  the  First  District.  We  hope,  however, 
the  court  will  read  that  opinion  carefully,  for  to  our  minds 
it  is  remarkable.  "We  think  it  confuses  the  liability  with 
the  remedy,  and  it  utterly  ignores  the  question  of  jurisdic- 
tion which  was  raised  by  appellant's  counsel,  as  well  as 
many  other  questions,  and  virtually  amounts  to  saying,  we 
approve  the  judgment,  and  do  not  think  it  necessary  to  pass 
upon  the  other  question  raised. 

Questions  unsettled  in  this  State,  and  which  the  Supreme 
Court  of  Massachusetts  has  taken  pages  to  discuss,  deeming 
them  of  great  importance,  and  questions  which  have  engaged 
the  attention  at  great  length  of  other  courts,  including  the 
Apj^ellate  Court  of  the  First  District,  it  does  not  deem  of 
sufficient  importance  to  notice. 

The  facts  in  connection  with  this  very  corporation  and 
the  appellee  will  show  the  soundness  of  the  reasoning  of  the 
Supreme  Court  of  Massachusetts.  Six  other  suits  Uke  this  are 
pending  at  this  moment  in  Woodford  County,  in  the  court 
from  which  this  appeal  is  taken;  three  in  TazeweU  County, 
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one  in  Peoria  County,  and  two  in  Cook  County;  all  brought 
by  appellee  by  reason  of  the  same  judgment  ao^ainst  stock- 
holders in  the  Ilusted  Investment  Company. 

We  have  no  doubt  that  our  Supreme  Court,  vrhen  the 
question  comes  before  it,  even  if  it  holds  that  the  constitu- 
tion and  laws  of  Kansas  create  a  liability,  will  hold  that 
before  any  recovery  can  be  had  in  this  State,  either  in  law 
or  in  equity,  the  courts  of  Kansas  must  adjudicate  the  rela- 
tions of  the  stockholder  to  the  corporation  and  toward  the 
creditors,  and  determine  the  amount  of  the  liability  of  the 
stockholder,  and  we  think  that  this  is  clearly  indicated  by 
the  trend  of  the  decisions  of  our  court  in  Patterson  v. 
Lynde,  112  111.  196,  and  Young  v.  Farwell,  28  N.  E.  Rep.  845. 

This  would  be  the  enforcement  of  the  judgment  of  a  sis- 
ter State  and  not  of  the  statutory  liability. 

Messrs.  H.  C.  Fuller  and  R.  H.  Radley,  for  appellee. 

Certainly  all  stockholders  resident  in  Kansas  are  subject 
to  its  laws,  and  can  not  free  themselves  from  their  liabilitv 
as  stockholders  in  a  corporation  of  that  State,*  by  a  tempo- 
rary or  pennanent  absence  therefrom. 

The  laws  of  that  State  fix  all  contracts  executed  therein, 
and  the  purchase  of  shares  of  stock  in  a  corporation  of  that 
State  is  a  contract  made  there,  and  governed  by  its  laws, 
the  same  as  a  promissory  note  made  in  that  State.  If  a 
contmct  made  in  that  State  imposes  certain  obligations,  why 
should  a  change  of  residence  alter  them  ?  Spelling  on  Pi*i- 
vate  Corporations,  Sec.  913. 

We  do  not  care  to  discuss  this  subject  much  further  than 
has  been  done  in  the  case  of  The  National  Bank  of  the 
Republic  v.  Sidney  Tuttle,  which  has  lately  gone  to  the 
Appellate  Cobrt  of  the  Third  District  from  Bloomington. 
We  append  hereto  the  ruling  of  Judge  Sample,  of  the  Appel- 
late Court  of  the  Fourth  District,  who  passed  upon  the 
pleadings  in  that  case,  and  also  file  herewith  a  certified  copy 
of  the  opinion  in  the  same  case,  decided  at  Springfield  in 
October  last;  possibly,  also,  an  abstract  of  the  record  in  that 
case  and  the  brief  of  appellee  therein. 

VoL,XLVI19 
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We  have  never  looked  upon  the  decision  of  Lanison  v. 
Fowler  (which  is  copied  in  full  in  appsllant's  brief,  and  was 
also  copied  in  full  in  the  brief  of  appellant  filed  in  the  Sid- 
ney Tuttle  case  in  the  Appellate  Court),  as  an  authority  in 
this  cause,  for  the  reason  that  the  judgment  obtained  against 
the  Kansas  corporation  (and  which  was  the  foundation  of 
that  chancery  suit)  was  rendered  in  the  State  of  Illinois.  In 
our  view,  the  laws  of  Kansas  do  not  contemplate,  for  in- 
stance, that  a  creditor  in  that  State  can  go  into  the  State  of 
California,  obtain  a  judgment  there  against  a  Kansits  corpo- 
ration whose  president  is  found,  temporarily  in  California, 
have  an  execution  issue  in  California,  and  then  sue  a  stock- 
holder in  Kansas,  basing  his  action  upon  the  California 
judgment.  The  laws  of  Kansas,  doubtless,  contemplate  a 
judgment  and  an  execution  in  the  State  where  the  corpora- 
tion has  its  domicile.  And  yet,  in  the  case  of  Lamson  v. 
Fowler,  no  judgment  was  had  in  Kansas,  and  no  proceeding 
taken  in  that  State  to  evidence  the  insolvency  of  the  corpo- 
ration. If,  then,  the  object  in  view  of  tlie  Kansas  laws  was 
not  observed'  in  Lanison  v.  Fowler,  how  can  it  be  said  to  be 
an  authority  ? 

Mr.  Justice  Lacey.  This  was  an  action  of  assumpsit 
commenced  by  the  ap])ellee  against  the  appellant  in  the 
County  Court  of  Woodford  County,  Illinois,  and  proceeded 
to  trial  before  a  jury,  resulting  in  a  verdict  and  judgment 
for  a])pellee  in  the  sum  of  §350,  from  which  judgment  this 
appeal  is  taken. 

Tlie  appellee  is  a  corporation  duly  incorporated  under  the 
United  States  Banking  Act,  in  1889.  The  appellant  was  a 
stoclvholder  in  the  Husted  Investment  Company,  a  cori)ora- 
tion  under  the  laws  of  the  State  of  Kansas,  duly  incorpo- 
rated in  1888,  owning  three  and  one-half  shares  of  its  stock, 
of  $100  each,  and  had  been  such  stockholder  for  over  two 
years.  The  Ilusted  Investment  Company  was  not  a  relig- 
ious, charitable,  or  railroad  corporation,  and  was  organized 
for  the  purpose  of  transacting  business  for  profit,  and  was 
authorized  by  its  charter  "  to  accumulate  and  loan  funds, 
etc.,  etc.,  and  to  buy  and  sell,  both  as  principal  and  agent. 
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bank  stocks,  bills,  notes  and  other  securities;  to  carry  on 
business  of  a  loan  an. I  trust  company,  and  in  general  to  have, 
hold  and  to  do  all  things  necessary  and  proper  in  the 
promises." 

The  foundation  of  the  action  was  that  the  appellee  on  the 
10th  November,  1891,  recovered  a  judgment  in  the  State  of 
Kansas,  District  Court  of  Wyandotte  County,  against  the 
Ilusted  Investment  Company,  for  $5,288.80,  upon  an  indebt- 
edness existing  to  appellee  by  said  company  on  and  since 
July  21,  1890,  and  that  execution  had  been  issued  and  re- 
turned ^^  nulla  hona.^^ 

At  the  time  of  the  accruing  of  the  indebtedness  and  rendi- 
tion of  the  judgment  the  appellant  was  and  ever  since  had 
been  the  owner  of  the  said  three  and  one-half  shares  of 
stock  in  said  company. 

The  Ilusted  Investment  Company,  as  averred  in  the  dec- 
laration, had  been  insolvent  for  seven  months  last  past. 
The  appellant  was  a  resident  of  the  State  of  Illinois  and  had 
been  from  the  five  years  last  past,  and  had  not  during  the 
time  been  in  the  State  of  Kansas,  and  owned  no  property 
therein.  The  liability  was  claimed  by  virtue  of  the  appel- 
lant being  a  stockholder  in  the  Ilusted  Investment  Com- 
pany under  the  constitution  and  laws  of  the  State  of 
Kansas.  The  appellant  pleaded  the  general  issue  and  eleven 
additional  pleas,  to  all  which  a  demurrer  was  sustained  by 
the  court  below  and  the  issue  tried  on  the  plea  of  the'  gen- 
eral issue,  appellant  obtaining  his  pleas,  to  which  demurrer 
was  sustained. 

The  cause  of  action  is  founded  on  Sec.  2,  Art.  12,  of  the 
Constitution  of  Kansas,  and  on  Sec.  32,  Chap.  23,  chapter  on 
Corporations,  and  Sec.  46  of  the  Statute  of  Kansas,  as  fol- 
lows :  Constitution,  "  Sec.  2.  Dues  from  corporations  shall 
be  secured  by  individual  liability  of  the  stockholders  to  an 
additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be  provided  by  law; 
but  such  individual  liabilities  shall  not  apply  to  railroad 
corporations  or  corporations  for  religious  or  charitable  pur- 
poses," 
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Sec.  32  of  statutes :  "  If  any  execution  shall  have  been 
issued  against  the  property  or  effects  of  a  corporation, 
except  a  railroad. or  a  religious  or  charitable  corporation, 
and  there  can  not  be  found  any  property  whereon  to  levy 
such  execution,  then  execution  may  be  issued  against  any 
of  the  stockholders,  to  an  extent  equal  in  amount  to  the 
amount  of  stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  but  no  execution  shall  issue  against 
any  stockholder,  except  under  an  order  of  the  court  in 
which  the  action,  suit  or  other  proceeding  shall  have  been 
brought  or  instituted,  made  upon  motion  in  open  court, 
after  reasonable  notice  in  writing  to  the  person  or  persons 
sought  to  be  charged;  and  upon  such  motion,  such  court 
may  order  execution  to  issue  accordingly;  or  the  plaintiff 
in  the  execution  may  proceed  by  action  to  charge  the  stock- 
holders with  the  amount  6f  his  judgment." 

Sec.  46.  "  No  stockholder  shall  be  liable  to  pay  debts 
of  the. corporation  beyond  the  amount  due  on  his  stock,  and 
an  additional  amount  equal  to  the  stock  owned  by  him." 

The  statute  was  adopted  some  nine  years  later  than  the 
constitution  and  long  before  the  company  was  organized. 

It  is  insisted  that  the  provision  of  the  constitution  above 
set  out  was  not  self  executing,  and  could  not  have  any  force 
and  effect  until  its  provisions  were  enacted  into  law  by  the 
statute  of  Kansas;  that  it  should  be  read  and  treated  as 
directory  to  the  legislature,  and  that  the  words  "  dues  from 
corporations  shall  be  secured  by  individual  liability,"  should 
be  construed  '*  wjay  "  be  so  secured. 

We  are  not  inclined  to  take  that  view  of  the  character  of 
the  section  of  the  constitution  in  question.  A  constitution 
may  be  and  often  is  drawn  with  a  view  of  submitting  the 
matter  to  the  legislature  by  enactment,  to  give  it  vital  force 
and  effect,  and  to  leave  it  in  abeyance  until  such  time  as  the 
legislature  sees  fit  to  act;  but  on  the  contrary,  framers  of 
constitutions  often  enact  complete  legislation,  and  there 
seems  in  modern  times  more  of  a  tendency  to  adopt  such  a 
course  than  formerly.  Where  a  principle  is  regarded  as  fun- 
damental and  of  vital  importance,  the  framers  of  constitu- 
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tions  are  apt  to  fix  the  matter  irrevocably  by  complete 
enactment,  intending  to  put  it  out  of  the  power  of  a  legisla- 
ture to  alter  or  change  it,  or  to  render  it  nugatory  by  non- 
action. 

The  power  of  a  constitutional  convention  to  legislate,  we 
suppose,  can  not  be  questioned;  it  may  go  as  far  it  wills  in 
that  direction.  In  any  given  case  it  is  only  a  matter  of  in- 
tention to  be  deducted  from  the  natural  import  of  the  lan- 
guage that  M'e  have  to  deal  with. 

In  our  view,  the  language  seems  clearly  to  indicate  an 
intention  on  the  part  of  the  constitutional  convention  of 
Kansas  to  so  frame  the  instrument  as  to  secure  the  debts  of 
a  corporation  of  the  class  named,  by  the  individual  liability 
of  the  stockholder  to  an  amount  equal  to  the  quantity  of 
the  stock  owned  by  him,  but  to  leave  it  to  the  legislature  to 
provide  for  such  other  means  of  security  as  it  should  judge 
most  conducive  to  the  public  interest. 

In  such  case  the  Wislature  mi^ht  lesrislat^  and  direct  the 
mode  of  enforcing  such  provision,  as  it  did  in  this  case;  and 
such  procedure  must  be  followed,  especially  in  the  State  of 
Kansas.  But  if  the  legislature  should  fail  to  provide  a 
remedy,  then  the  right  would  still  remain,  and  the  common 
law  would  supply  one.  The  creditors  could  not  be  deprived 
of  their  assured  security  by  any  omission  of  the  legislature 
to  enact  a  remedy. 

As  a  sample  of  legislation  by  a  constitution  we  cite  The 
Peoi)le  V.  Eumsey,  64  111.  44,  and  cases  there  cited;  see 
also  Cook  on  Stockholders,  Sec.  213. 

The  legislature  of  Kansas  recognized  the  binding  eflFect  of 
the  constitution  by  simply  providing  a  remedy  for  its  enforce- 
ment without  specifically  re-enacting  the  provision  relating 
to  the  liability  of  stockholders.  The  Supreme  Court  of  the 
State  of  Kansas  assume  the  liabilitv  of  a  stockholder  under 
this  section  of  the  constitution  and  the  statute  (Abbey  v. 
Dry  Goods  Co.,  44  Kansas,  415),  and  the  courts  of  Kansas 
hold  that  a  stockholder  is  liable  severally  and  individually 
and  so  enforceable  against  each  stockholder. 

The  appellant,  by  his  attorney,  raises  the  point  that  the 
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a])pellee  can  not  sue  and  enforce  the  liability  of  a  stockholtler 
in  this  State  in  any  other  court  than  in  eciuity,  under  our 
statute  of  July  1872,  Sec.  25,  Cliap.  32,  R.  S.,  entitle!  Corpo 
rations.  We  do  not  deem  this  point  well  taken.  Our  statute 
only  applies  to  corporations  created  under  that  act,  and  to 
Illinois  corporations,  and  has  reference  to  insolvent  corpora- 
tions, and  closing  them  and  winding  up  their  business. 

According  to  the  laws  of  Kansas  the, stockholder  was  in- 
dividually liable  and  could  be  sued  by  the  creditor  in  his  own 
name,  after  obtaining  judgment  against  the  corporation,  and 
having  execution  issued  and  returned,  "no  pro])erty  found." 
In  that  event  the  stockholders  became  individuallv  liable 
under  the  statute  and  laws  of  Kansas  and  could  be  sued  bv 
the  creditors  in  his  own  name.  An  action  of  law  would  be 
the  proper  remedy  in  Kansas,  and  if  correctly  a})plied  in 
such  case,  its  recovery  h'ere  would  be  the  same,  unaffected  by 
our  corporation  act  of  1872. 

Ko  question  of  the  kind  of  action  and  procedure  could 
arise.  A  suit  at  law  would  be  the  proper  action  to  bring. 
Wincock  v.  Turpin,  90  111.  135. 

We  Tx?rceive  no  reason  whv  this  suit  mav  not  be  maintained 
in  this  State.  In  Kansas  it  could  be,  and  the  liability  is  fixed, 
and  no  question  of  pro-rating  the  amount  of  the  indebtedness 
arises.  The  appellant  owed  an  amount  equal  to  his  stock 
and  appellee  had  a  right  to  collect.  It  is  not  like  the  case 
of  Patterson  v.  Lynde,  112  111.  100.  In  that  case  the  remedy 
was  in  equity;  the  liability  was  to  the  corporation  and  not 
to  the  debtor.  It  may  be,  Judge  Scholfield  says,  a  remedy 
"  can  be  enforced  in  a  different  way  by  a  debtor  against  a 
delinquent  stockholder  in  other  States  and  different  laws." 
In  Kansas  this  very  thing  can  be  done  and  why  not  here? 
See  Tuttle  v.  Bank  of  the  Republic,  3d  Dist.,  filed  October 
3,  1892;  Flash  v.  Conn.,  109  U.  S.  371.  The  case  of  Lamson 
v.  Fowler,  44  111.  App.  180,  is  not  in  point,  as,  in  that  case, 
the  creditor  obtained  no  judgment  in  Kansas  against  the 
debtor  corporation  before  proceeding  in  this  State.  The 
case  of  North  American,  v.  Eindge,  27  N.  E.  Rep.  1015 
(Mass.),  appears  to  be  in  point,  but  we  fail  to  fully  appre- 
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c'iate  the  reasons,  given  in  the  opinion  for  the  refusal  to 
allow  the  suit  to  be  maintained  in  Massachusetts,  The 
final  conclusion  of  the  opinion  is  that  "a  large  amount 
of  litigation  might  ensue,  under  whicli  substantial  justice, 
as  among  the  stockholders,  could  not  be  worked  out."  But 
what  has  a  stockholder  in  Kansas,  after  judgment  obtained 
there  against  the  corix)ration.  and  return  of  execution  no 
property  found,  to  do  with  this  question  ?  It  is  a  stock- 
holder's duty  to  first  pay,  and  then  demand  a  pro-rating 
with  other  stockholders  and  the  corporation.  The  same 
argument  of  inconvenience  might  be  made  of  a  dozen  or 
more  securities  on  a  promissory  note  scattered  in  differ- 
ent States,  They  might  all  be  sued  separately  in  differ- 
ent States,  and  it  might  be  very  difficult  afterward  to  get 
pro-rating  with  each  other  or  satisfaction  of  the  principal 
maker;  yet,  who  would  say  that  they  should  be  exempt 
from  suit  in  their  new  domicile  if  they  remove  from  the 
State? 

Culver  V.  Third  Nat'l  Bank  of  Chicago,  64  111.  538,  was  a 
similar  case  in  principle  to  this  in  res])ect  to  the  right  to 
bring  a  suit  at  law,  only  the  suit  was  brought  under  the  laws 
of  this  State  and  bv  the  charter  and  law  no  suit  had  to  be 
first  brought  against  the  corporation.  The  stockholder 
could  be  sued  in  the  first  instance.  Like  the  suit  under  con- 
sideration, as  the  suit  against  the  coqwration  had  already 
been  brought  in  Kansas,  the  stockholder  was  liable  in  a 
suit  by  the  creditor.  The  court  says  it  is  no  objection  that 
the  stockholder  may  be  subjected  to  several  suits,  as  he  can 
in  no  event  be  answemble  for  more  than  the  amount  "  of 
his  stock."  The  appellaut^s  subscription  to  the  stock  of  the 
Ilusted  Investment  Company  was  made  with  direct  refer- 
ence to,  and  in  view  of  the  organic  and  statutory  laws  of 
Kansas,  and  by  such  act  he  offered  his  personal  security  to 
any  future  creditor  to  an  amount  equal  to  his  stock.  The 
company  to  whosfe  stock  he  had  subscribed,  did  not  hesitate 
to  avail  itself  of  the  comity  allowing  it  to  deal  in  other 
States,  and  to  go  into  the  State  of  Illinois  and  contract 
debts.     The  agreement  of  such  stockholder,  by  the  act  of 
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subscription  made  in  view  of  the  laws  of  Kansas,  was  to  pay 
the  amount  for  Avhich  he  agreed  to  be  liable  to  the  creditors 
of  the  company  before  asking  for  a  pro  rata  settlement  on 
his  own  account  with  the  other  stockholders. 

That  was  a  matter  with  which  the  creditor  was  to  have  no 
concern.  Is  there  anything  in  equity  and  justice  opi)osed 
to  the  enforcement  of  such  a  contract  in  any  State  of  the 
Union  ? 

By  removing  from  the  State  in  which  the  contract  was 
made,  ought  such  a  debtor  be  allowed  to  escape  a  liability 
voluntarily  assumed,  on  the  plea  that  he  might  be  subject 
to  inconvenience  in  a  future  attempt  to  recoup  himself  out 
of  the  other  stockholders — his  partners — for  any  amount 
which,  on  a  final  settlement  of  the  company  affairs,  might 
be  adjudged  due  him  ? 

It  seems  to  us  there  could  scarcely  be  a  case  appealing 
more  loudly  for  the  extension  of  tliat  comity  due  from  one 
State  to  a  sister  State  of  the  Union  than  in  the  present. 

The  appellant  could  have  the  same  defense  in  the  courts 
of  this  State  that  he  would  have  had  in  Kansas  had  he  been 
sued  in  that  State.  There  is  nothing  in  the  laws  of  this 
State,  or  the  settled  policy  or  practice  of  our  courts,  antag- 
onistic to  the  laws  of  Kansas  in  respect  to  the  enforcement 
of  the  liability  of  a  stockholder  in  favor  of  a  creditor.  On 
the  contrary,  it  has  often  been  done  in  this  State  in  action  at 
law  under  former  laws.  Schalucky  v.  Field,  124  111.  617,  and 
cases  there  cited.  The  courts  of  this  State,  as  a  ])olicy,  are 
free  to  enforce  the  collection  of  indebtedness  of  a  stock- 
holder in  accordance  with  his  liability.  If  lial)le  in  such  a 
way  as  that  equity  is  the  only  proper  procedure,  then  the 
creditor  must  pursue  his  remedy  in  such  court.  liounds  v. 
McCormack  et  al.,  114  111.  252. 

In  Wincock  v.  Turpin,  supra^  it  is  held  that  "  when  the 
statute  has  disclosed  that  the  liability  of  the  stockholder 
sh*all  be  to  the  depositor,  it  would  seem  that  it  might  be 
supposed  other  pereons  Avere  precluded  from  interfering  or 
intermeddling  in  a  matter  which  alone  interests  or  concerns 
the  depositor."    And  again,  "  the  liability  is  legal,  is  ere- 
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ated  by  the  statute,  and  must  be  controlled  by  its  provisions. 
Wlien  the  statute  creates  a  liability,  the  remedy  is  invari- 
ably at  law  unless  the  statute  provides  for  proceedings  in 
equity."  A  receiver  appointed  for  a  corporation  in  another 
State  by  a  court  of  equity  to  wind  up  its  affairs  would  be 
allowed  to  sue  in  the  courts  of  this  State  "  as  a  matter  of 
intei*state  comity,"  to  prosecute  actions  at  law  to  recover  un- 
paid balances  due  on  capital  stock.  Patterson  v.  Lynde, 
112  111.  196,  and  cases  cited. 

The  suit  under  consideration  is  being  prosecuted  under 
the  laws  of  Kansas,  which  the  courts  of  this  State  will  en- 
force as  a  matter  of  comity  among  States  in  the  same  man- 
ner as  though  the  same  laws  existed  here.  And  if  the  same 
law  existed  here  as  in  Kansas,  the  remedy  would  be  at  law, 
as  shown  bv  the  above  citations.  We  therefore  think  a 
court  of  law  is  the  proper  court  in  which  to  bring  the  ac- 
tion. 

The  appellant  objects  to  a  number  of  rulings  of  the  court 
in  regard  to  the  pleadings,  and  on  trial,  on  the  admissibility 
and  competency  of  evidence.  But  nearly  all  the  questions 
have  been  passed  on  except  a  very  few,  and  need  not  again 
be  noticed. 

The  ninth  plea,  to  which  a  demurrer  was  sustained,  at- 
tempted to  raise  an  issue  as  to  the  validity  of  the  claim  of 
appellee  against  the  Tlusted  Investment  Com])any,  in  that  it 
was  an  indebtedness  incurred  by  the  company  to  the  ap- 
pellee by  indorsing  and  selling  to  it,  as  agent  of  another 
party,  a  promissory  note  on  which  indorsement  the  judg- 
ment in  question  was  founded,  the  investment  company  re- 
ceiving the  proceeds  of  the  note  from  appellee  and  passing 
it  over  to  its  principal,  the  holder  of  the  note. 

It  is  insisted  that  the  transaction  was  ultima  vires  as  to 
Ilusted  Investment  Company. 

While  we  deem  the  consideration  good  and  not  subject 
to  any  defense  by  the  Husted  Investment  Company,  and 
within  the  scope  of  its  powers  while  dealing  with  thiixl  |)er- 
sons,  we  hold  that  the  appellant  could  make  no  defense 
to  this  action  on  the  grounds  sought.     He  is  a  member  of 
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the  corporation  and  is  concluded  b\"  the  judgment  against 
it.  In  the  work  of  Cook,  upon  stockholders,  it  is  laid  down 
as  a  rule  of  law%  as  follows :  # 

"  Sec.  222.  In  general,  the  judgment  in  these  cases 
against  the  corporation  is  conclusive  as  to  the  amount  and 
validity  of  the  creditor's  claim.  Consequently,  when  suit  is 
brought  to  enforce  the  shareholder's  statutory  lialnlity,  that 
judgment  can  be  im})eached  only  for  fraud  and  collusion,  or 
for  want  of  jurisdiction."  See  also  Buchanan  v.  Meisser, 
105  111.  G88;  Thompson  v.  Meissei-,  108  111.  851);  Shalucky  v. 
Field,  124  111.  017;  Fuller  v.  Ledden,  87  111.  310. 

It  is  insisted  that  because  the  Supreme  (?ourt  of  Kansas 
in  Howell  v.  Mangelsdorf,  33  Kan.  194,  held  thaf:  ''the 
liability  is  only  secondary  to  the  corporation,"  it  follows 
that  appellant  could  make  the  defense  to  the  cause  of  action 
after  judgment  against  the  corporation.  This  decision  only 
follows  the  statute,  which  requires  judgment  to  be  rendered 
in  favor  of  the  creditor  and  execution  to  issue,  and  return 
thereof  7iulla  bona,  before  suit  against  the  stockholder  can 
be  instituted. 

The  suit  is  secondary  in  this  sense,  and  in  that  the  judg- 
ment against  the  corporation  is  not  a  judgment  against  him. 
The  stockholder  would  not  be  precluded  from  making  a 
defense  if  he  had  a  valid  one.  He  may  have  paid  in  some 
legal  way  a  sum  equal  to  his  stock,  or  he  might  show  that 
he  did  not  own  the  stock  in  the  time  and  manner  recjuired 
bv  tlie  constitution  and  laws  to  make  him  liable,  and  other 
])ossible  defenses,  but  not,  we  apprehend,  that  the  corporation 
did  not  owe  the  debt  represented  by  the  judgment  against 
it.  This  disposes  of  that  plea,  and  the  alleged  error  of  the 
court  in  rejecting  evidence  tending  to  impeach  the  validity 
of  the  judgment  for  the  cause  named. 

The  sixth,  seventh  and  eighth  pleas  were  a  mere  attempt 
to  plead  matters  of  law  that  have  been  disposed  of  already 
'in  this  opinion. 

The  eleventh  plea  attempts  to  deny  the  truth  of  the 
sheriff's  return.  Under  the  laws  of  Kansas  the  sheriff's 
return  would  be  conclusive  in  the  absence  of  fraud  and 
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collusion,  which  are  not  averred  in  the  plea.  The  second 
additional  plea  is  bad  in  attempting  to  set  up,  as  a  ground 
of  defense,  want  of  diligence  in  not  attempting  to  collect 
the  judgment  off  the  four  persons  joined  in  the  judgment 
with  the  improvement  company.  The  Kansas  statute 
requires  nothing  of  the  kind.  The  law  of  Kansas  does  not 
require  the  corporation  to  be  dissolved  before  the  stock- 
holder can  be  required  to  pay,  as  the  third  plea  averred  and 
attempted  to  set  up  as  defense.     It  was  therefore  bad. 

On  the  trial,  appellant  objected  to  the  introduction  of  the 
judgment  in  evidence.  First,  on  account  of  it  not  being  in 
form  a  judgment.  Second,  on  account  of  there  being  a 
variance  between  it  and  the  declaration.  The  judgment 
recites  the  finding  of  the  plaintiff,  on  the  cause  of  action,  in 
the  sum  of  the  judgment  and  certain  costs  of  suit,  and  adds, 
"  whereof  let  execution  issue."  While  this  judgment  might 
not  be  in  the  exact  form  in  this  State  that  is  required,  it 
appears  to  be  in  the  form  followed  in  Kansas  and  has  all 
the  elements  of  a  judgment. 

The  amount  due  is  found,  and  an  order  for  execution  to 
collect  it.  This  is  equivalent  to  formally  stating  that  the 
**  plaintiff  have  and  recover  from  the  defendant "  the  amount 
found  due.  We  think  the  court  did  not  err  in  treating  it  as 
a  judgment. 

Another  objection  is  that  the  execution,  in  being  issued 
against  the  goods  and  chattels  of  the  Ilusted  Investment 
Company,  did  not  follow  the  judgment  and  was  therefore 
invalid.  This,  we  tliink,  while  an  irregularity,  did  not  ren- 
der it  void.  Except  for  the  error  hereinafter  mentioned  the 
evidence  would  have  shown  a  cause  of  action.  It  will  there- 
fore be  unnecessary  to  notice  any  alleged  error  in  regard  to 
instructions,  the  admissibility  or  rejection  of  other  evidence, 
or  the  objection  made  to  the  introduction  in  evidence  to  the 
jury  of  the  opinions  of  the  Supreme  Court  of  the  State  of 
Kansas  rendered  in  certain  cases,  and  the  comments  thereon 
by  appellee's  attorneys  to  the  jury. 

Thefe  is,  however,  a  more  serious  question  in  the  case,  and 
that  is,  the  question  of  variance  between  the  declaration  and 
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])roof  as  respects  the  admissibility  of  the  judgment  in  favor 
of  appellee  against  the  Ilusted  Investment  Company,  ren- 
dered in  the  State  of  Kansas. 

The  statute  of  that  State  does  not  appear  to  contemplate 
the  joinder  by  a  creditor  of  any  debtor  of  the  company  in 
a  suit  against  it,  but  nothing  in  the  statute  prohibits  it  being 
done.  In  this  case  it  so  happened,  that  in  the  claim  of  the 
appellee  against  the  above  named  corporation,  there  were 
other  parties  jointly  indebted  with  the  latter  and  were  joined 
in  the  action  of  the  former  in  its  suit  against  it,  and  final 
judgment  was  obtained  against  all  such  parties  jointly. 
Such  joinder,  however,  could  not  affect  the  right  of  the  appel- 
lee under  the  statute  of  the  State,  and  so  far  as  such  rights 
are  concerned,  the  name  of  the  parties  joined  in  the  same 
suit  and  judgment  may  be  treated  as  non-consequential  and 
immaterial. 

But  a  more  serious  question  arises  when  we  come  to  treat 
of  the  question  of  variance. 

The  declaration  described  a  judgment  as  against  the 
Husted  Investment  Company  alone,  when  the  one  oif ered  in 
evidence  appeared  to  be  rendered  against  said  company 
and  several  others  jointly. 

Counsel  for  appellant,  at  the  time  of  its  being  offered  in 
evidence,  objected  to  its  introduction  on  the  ground  that 
such  judgment  was  a  variance  between  it  and  the  one  set 
out  and  described  in  the  declaration.  The  court  overruled 
the  objection  and  allowed  it  to  be  read  in  evidence,  to  which 
ruling  the  appellant  by  his  counsel  at  the  time  excepted. 
Was  there  a  variance  ?  Is  a  declaration  describing  a  judg- 
ment against  one  only  supported  by  the  production  of  a 
judgment  against  that  one  and  another,  or  otliers  ? 

It  ap])cars,  according  to  the  ruling  of  the  Supreme  Court 
of  this  State,  such  a  condition  constitutes  a  material  vari- 
ance and  forbids  the  introduction  of  such  evidence  under 
such  a  declaration.  Mann  v.  Edwards,  138  111.  21,  and  cases 
cited. 

The  court  then  erred  in  admitting  the  judgment  in  evi- 
dence under  the  declaration  without  amendment. 
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It  being  the  foundation  of  appellee's  action,  without 
which  being  introduced  in  evidence  the  ap|)ellee  must  fail 
of  recovery,  the  court  erred  in  its  ruling  in  a  material  mat- 
ter requiring  reversal.  The  judgment  of  the  court  below  is 
therefore  reversed  and  the  cause  remanded. 

Judynient  reversed  and  cause  remanded. 


City  of  Sterling 

V. 

Victor  Schiffmacher. 

Municipal  Corporations — Negligence — Excavation  in  Street — Personal 
Injuries— Contributory  Negligence— Absence  of  Light  and  Bai^iei^— In- 
dependent Contractor, 

1.  Tlie  rule  that  "the  principle  of  respondeat  sfuperior^  does  not 
exist  in  cases  of  independent  contracts,  where  the  party  for  whom  the 
work  is  to  be  done  is  not  the  immediate  superior  of  those  guilty  of  the 
wrongful  act  and  has  no  choice  in  the  selection  of  workmen,  and  no 
control  over  the  manner  of  doing  work  under  the  contract,  while  true 
in  a  general  way,  has  its  exceptions. 

2.  Where  a  municipal  corporation  has  the  duty,  either  by  express 
statute  or  implication  of  law,  cast  upon  it,  to  keep  its  streets  and  cross- 
ings in  a  reasonably  safe  condition  for  public  travel,  such  duty  can  not 
be  delegated  to  another  in  whatever  form  it  may  be  attempted,  so  as  to 
free  the  corporation  from  liability  for  any  injuiy  occurring  to  another 
on  account  of  such  failure  to  observe  such  duty. 

3.  Where  acts  which  cause  a  given  injury  are  collateral  to  the  con- 
tract work  and  are  negligently  done,  the  negligent  person  is  alone  re- 
sponsible; but  where  tlie  work  contracted  for  is  intrinsically  dangerous 
in  itself,  and  it  is  negligently  done  and  injury  ensues,  the  municipality 
is  liable. 

4.  In  an  action  brought  to  recover  for  a  personal  injury  occasioned 
through  plaintiiFs  falling  into  an  excavation  dug  in  a  street  in  pursuance 
of  a  contract  entered  into  by  a  city  with  a  third  person  touching  the 
construction  of  certain  sewers,  this  court  holds  that  the  injury  in  ques- 
tion occurt*ed  on  account  of  failure  on  the  part  of  the  city  to  use  reason- 
able care  to  keep  the  streets  in  a  reasonably  safe  condition,  or  of  a  failure 
to  properly  guard  or  light  the  dangerous  excavation,  a  duty  imposed  by 
law  upon  it  which  it  could  not  abdicate;  that  no  notice  to  tlie  city  Avas 
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required  that  the  ditch  was  not  guarded  nor  lighted;   and  declines  to 
interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  May  25,  1893.] 

Appkal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  James  Shaw,  Judge,  presiding. 

The  facts  in  this  case  are  about  as  follows,  viz:  Some 
time  prior  to  the  27th  day  of  September,  1891,  the  appel- 
lant, the  city  of  Sterlings  was  desirous  of  constructing  a 
system  of  sewers  in  the  city  known  as  the  "  Avenue  '  G ' 
^ewer  System ;"  that  for  the  purpose  of  constructing  sucli 
sewer  tlie  city  entered  into  a  contract  with  one  Michael 
Ileal,  by  which  he  undertook  to  furnish  all  the  material  and 
labor  and  do  all  the  work  necessary  for  the  construction 
and  completion  of  the  work ;  that  in  pursuance  of  such  con- 
tract, the  said  Real  entered  U])on  the  work  by  digging  a 
ditch  ahmg  and  through  Avenue  ''  G,"  one  of  the  streets 
mentioned  in  such  "sewer  svstem"  and  in  order  to  con- 
struct  such  sew^er  through  said  avenue  it  was  necessary  to 
dig  such  ditch  across  Wallace  street  and  at  the  point  where 
the  injury  to  appellee,  hereafter  to  be  mentioned,  occurred. 

Wallace  street  and  Avenue  "  G  "  cross  each  other  at  right 
angles.  A  sidewalk  is  laid  on  the  north  side  of  Wallace 
street,  extending  from  the  east  to  west  line  of  Ayenue>*0," 
and  to  connect  the  sidewalk  on  either  side  of  Avenue  "  G," 
two  planks  were  laid  upon  the  ground  parallel  with  said 
Wallace  street  and  about  one  foot  apart,  and  a  ditch  about 
one  and  one-half  feet  deep  excavated  at  the  plaee  of  injury. 
About  seven  or  eight  feet  of  this  crossing  near  the  middle 
of  Avenue  "  G "  had  been  removed  by  the  employes  of 
Michael  Heal  on  the  day  before  the  alleged  injury. 

On  Sunday  about  eight  o'clock  p.  m.,  the  appellee  going 
west  on  the  north  side  of  Wallace  street  and  passing  over 
the  crossing  at  Avenue  "  G,"  coming  to  the  point  where  the 
planks  had  been  removed  and  the  ditch  dug,  stepped  off  the 
walk  and  fell  into  the  ditch,  which  was  about  one  and  one- 
half  feet  deep,  and  broke  the  third  finger  of  his  right  hand 
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between  the  end  of  the  finger  and  the  first  joint,  necessitat- 
ing amputation  at  the  first  joint. 

The  declaration  charges  the  appellant  with  negligence  in 
allowing  the  excavation  to  be  made  over  which  the  crossing 
had  been  laid  and  to  remain  unguarded  and  unlighted,  and 
also  negligence  in  suffering  the  crossing  to  be  removed  from 
its  place  in  Avenue  "  G,"  and  permitting  an  excavation  to 
be  made  in  said  avenue  underneath  and  across  the  line  of 
the  crossing,  and  in  leaving  the  same  open  and  unguarded 
and  unprotected,  by  means  w^hereof  the  said  injury  occurred, 
the  appellee  at  the  time  being  in  the  exercise  of  due  care 
and  caution  in  attempting  to  cross  the  excavation. 

The  case  was  tried  before  a  jury  which  returned  a  verdict 
for  appellee  for  the  sum  of  $4-65,  upon  which  the  court, 
after  overruling  appellant's  motion  for  a  new  trial  entered 
judgment.     From  this  judgment  this  appeal  is  taken. 

Messrs.  H.  C.  "Ward  and  C.  J.  Johnson,  for  appellant. , 
Mr.  J.  E.  McPherran,  for  appellee. 

Mr.  Justice  Lacey.  It  is  insisted  by  the  appellant  that  the 
appellee  is  barred  from  recovery  on  account  of  his  own  negli- 
gence in  not  leaving  the  crossing  and  going  around  the  end 
of  the  ditch,  which  at  the  time  did  not  extend  more  than 
twelve  feet  south  of  the  crossing,  leaving  half  of  Wallace 
street  free  from  anv  ditch  or  excavation  and  the  south  end 
of 'the  excavation  being  lighted  bj?- a  lantern  placed  on  a 
plank  which  rested  upon  a  couple  of  barrels  set  on  end. 
The  evidence,  however,  conflicts  as  to  there  being  any  light 
at  the  south  end  of  the  ditch.  Sachem,  who  fell  into  the 
ditch  on  the  same  evening  at  the  same  place,  saw  no  light 
there.  There  w^as  a  kerosene  lamp  painted  red  at  the  man- 
hole on  the  south  side  of  Wallace  street,  thirty-seven  feet 
south  of  the  crossing,  but  it  shed  no  light  to  the  north- 
ward on  the  crossing  in  question,  as  testified  to  by  some  of 
the  witnesses. 

There  was  no  barrier   at  the  ditch  at  the  crossing  to 
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prevent  any  one  walking  into  the  dit<3h  who  was  attempt- 
ing to  cross  on  the  crossing,  or  any  light  at  the  same  point 
to  show  that  there  was  no  plank  across  the  ditch. 

The  testimony  of  the  appellee  was  that  while  going  across 
Avenue  ''  G"  while  it  was  pitch  dark,  on  this  crossing  from 
east  to  west,  he  fell  into  the  ditch  in  question  and  was  in- 
jured; that  there  was  nothing  to  protect  the  ditch  from 
any  one  walking  into  it,  nor  was  there  any  light  so  that  any 
one  mi^xht  see  it.  lie  further  testified  that  he  knew  thev 
Avere  working  there,  hut  did  not  know  they  were  working 
right  under  the  crossing;  he  saw  them  working  north 
of  there  toward  the  railroad,  hut  did  not  know  the  cross- 
ing had  been  taken  up,  or  how  far  south  they  were  with 
the  excavation  of  the  citch;  and  there  were  no  lights  or 
guards  or  anything  to  notify  him  of  the  danger.  If  the  jury 
believed  this  testimony,  and  it  was  justified  in  so  doing, 
then  the  verdict  was  justified  by  the  evidence,  unless  under 
all  the  facts  the  appellant  was  free  from  liability  because 
the  digging  of  the  ditch  had  been  let  out  to  contractors,  a 
question  we  will-notice  hereafter.  It  is  contended  by  coun- 
sel for  appellant  that  it  is  not  liable,  for  the  reason  that  it 
is  not  the  su])erior  in  the  case  liable  for  the  acts  of  its  serv- 
ants in  excavating  the  ditch  in  question.  It  is  insisted  that 
the  contract  to  do  the  work  had  been  let  out  to  one  Michael 
Eeal,  by  which  he  was  to  furnish  all  the  material  and  lum- 
ber  and  do  all  the  work  necessary  in  constructing  the  sewer 
and  the  work  in  .digging  the  ditch  and  removing  the  plank 
at  the  crossing  where  the  alleged  injury  occurred;  and  there- 
fore it  is  urged  that  Michael  Real  was  the  superior,  and 
responsible  as  the  ])rincipal  for  the  acts  of  his  servants,  who 
were  guilty  of  the  negligence  charged  and  not  the  appellant. 
Also  it  is  claimed,  even  if  the  api)ellant  were  liable  for  the 
neirliffence  of  the  servants  of  Real  in  leavino^  the  ditch  un- 
lighted  and  unguarded,  the  city  had  no  notice  of  it,  express 
or  implied,  from  the  lapse  of  time  from  the  digging  the  ditcli 
to  the  accident. 

We  have  examined  the  question  with  considerable  care 
and  interest  and  have  arrived  at  the  conclusion  the  point 
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can  not  be  sustained.  It  is  no  doubt  true,  as  a  general  prin- 
ciple, as  laid  down  by  Dillon  in  his  work  on  municipal  cor- 
porations, Sec.  Y92,  that  "  the  principle  of  respondeat  supe- 
rior does  not  exist  in  cases  of  independent  contracts,  where 
the  party  for  whom  the  work  is  to  be  done  is  not  the  im- 
mediate superior  of  those  guilty  of  the  wrongful  act  and 
has  no  choice  in  the  selection  of  Workmen  and  no  control 
over  the  manner  of  doing  work  under  the  contract." 

But  this  rule  has  its  exceptions  and  the  case  at  bar  is  one 
of  them.  The  rule  seems  to  be  that  where  a  municipal  cor- 
poration has  the  duty,  either  by  express  statute  or  implica- 
tion of  law,  cast  upon  it  to  keep  its  streets  and  crossings  in 
a  reasonably  safe  condition  for  public  travel,  then  that  duty 
can  not  be  delegated  to  another  in  whatever  form  it  may  be 
attempted  so  as  to  free  the  corporation  from  liability  for 
any  injury  occurring  to  another  on  account  of  such  failure 
to  observe  such  duty.  This  question  has  been  expressly 
decided  in  Cit^y  of  Springfield  v.  LeClaire,  49  111.  476,  and 
nowhere  overruled.  The  court  in  passing  on  that  case 
holds  the  following  expressive  language:  "  As  tke  city  is 
the  principal  in  the  duty  imposed,  it  must  occupy  tlie  same 
position  when  damages  are  claimed  for  a  neglect  of  that 
duty.  Neither  the  one  nor  the  other  can  be  shuffled  off  the 
citv  by  their  act." 

Dillon,  in  Jiis  work  on  municipal  corporations,  Sec.  791- 
793,  lays  down  the  same  doctrine  in  express  terms.  And  in 
the  latter  section,  after  reciting  the  above  rule,  says :  "  But 
the  employer  is  not  liable  where  the  obstruction  or  defect 
in  the  street  causing  the  injury  is  wholly  collateral  to  the 
contract  work  and  entirely  the  result  of  the  negligence  or 
wrongful  acts  of  the  contractor  or  his  servants.  In  such 
case  the  immediscte  author  of  the  injury  is  alone  liable." 

As  cases  of  this  kind  may  be  cited  City  of  East  St.  Louis 
V.  Giblin,  3  111.  App.  219,  where  the  city  hired  a  man  for  a 
fixed  sum  to  cause  a  tree  within  the  city  to  be  cut  down, 
ar.d  in  doing  which  it  fell  on  the  wife  of  the  plaintiflf  and 
injured  her  so  she  died.  The  city  was  not  liable  for  the 
reason  that  the  party  cutting  the  tree  was  held  to  be  the 
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party  guilty  of  the  injury.  Also  Joliot  v.  Ilanvood,  80  111. 
llU,  where  the  party  hired  to  do  the  work  of  bhisting  rock 
in  the  streets,  did  it  in  such  a  manner  that  a  piece  of  the 
flying  rock  struck  a  window  of  Ilarwood,  a  man  owning 
property  on  the  street,  and  broke  it.  The  city  was  held 
liable  on  the  grounds  that  the  work  contracted  to  be  done 
was  intrinsically  dangerous  in  itself.  This  under  another 
rule  of  law.  Those  cases  illustrate  the  doctrine  laid  down 
in  the  exception;  i,  e.,  where  the  inju'ry  is  caused  by  acts  col- 
lateral to  the  contract  work,  and  entirely  the  result  of  the 
negligence  of  the  contractor.  The  falling  of  the  tree  in  the 
first  case  was  entirely  collateral  to  the  duty  of  -the  city  to 
keep  the  streets  in  repair,  and  was  not  immediately  con- 
nected with  it.  It  was  entirely  the  fault  of  the  person  cut- 
ting the  tree.  The  injury  was  not  received  on  nccount  of 
failure  to  keep  the  streets  in  safe  condition,  but  because  the 
act  of  felling  the  tree  was  careless;  the  same  in  regard  to 
blasting  the  stone.  In  that  case  the  city  was  liable,  not 
because  of  failure  to  keep  the  street  in  good  repair  or  exca- 
vations guarded,  but  because  the  bhisting  the  stone  was 
intrinsically  dangerous  and  the  city  when  it  let  such  con- 
tract and  set  such  dangerous  processes  in  motion  is  pre- 
sumed to  assume  such  responsibility  and  under  such  rule  of 
law  is  held  liable.  When  all  the  rules  of  law  apj)licable  are 
fully  understood,  there  is  little  difficulty  in  solving  the 
problem  under  an^''  given  state  of  facts.  In  the  case  at  bar 
it  is  clearly  seen  that  the  injury  occurred  on  account  of  fail- 
ure on  the  part  of  appellant  to  use  reasonable  care  to  keep 
the  streets  in  a  reasonably  safe  condition,  or  in  failure  to 
properly  guard  or  light  the  dangerous  excavation;  a  duty 
imposed  upon  it  by  law,  it  could  not  abdicate.  Xo  notice  to 
the  city  was  required  that  the  ditch  was  not  guarded  nor 
lighted.  The  city  let  the  contract  and  knew  the  work  was 
being  done,  and  it  was  obliged  to  use  reasonable  care  and 
see  the  streets  were  kept  reasonably  safe  for  ])edestrians; 
hence  it  must  take  notice  of  everything  done  in  connection 
with  the  excavation  of  the  streets  so  far  as  concerned  the 
reasonable  safety  of  the  streets  and  crossings.     We  perceive 
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no  variance  between  the  proof  and  the  declaration.  Numer- 
ous criticisms  are  made  on  the  instructions  of  appellee, 
which  we  have  examined,  and  find  them  in  accordance  with 
the  views  we  have  above  expressed  touching  the  liability  of 
the  appellant  for  the  negligence  of  its  contractor  Eeal  and 
its  servants,  and  concerning  the  question  of  appellant's  notice 
to  the  failure  of  Eeal  to  properly  light  and  guar,d  the  ditch 
and  crossing.  Some  of  appellee's  instructions  are  given  in 
form  of  general  principles  of  law,  and  may  seem  to  ignore 
the  hypothesis  of  appellee's  notice  of  the  condition  of  the 
sidewalk  at  the  time  of  the  injury,  though  not  necessarily 
obnoxious  to  such  objection;  but  the  appellant's  instructions 
on  that  and  all  other  disputed  points  are  so  full  and  ex- 
plicit, that  if  the  instructions  are  taken  as  a  whole,  there 
could  be  no  possible  danger  for  the  jury  to  be  misled. 

It  seems  to  us  that  upon  the  whole  the  case  was  fairly 
tried  and  the  law  laid  down  to  the  jury  with  substantial 
accuracy. 

Perceiving  no  error  in  the  record  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed* 


Chicago,  Rock  Island  &  Pacific  Railway   Com- 
pany 

V. 

Alban  Koehler,  by  Next  Friend,  etc. 

Railroads — Negligence — Personal  Injuries — Passenger — Failure  to 
Stop  Freight  Train. 

L  In  case  of  a  wrongful  failure  and  refusal  to  stop  a  railroad  train, 
a  party  injured  thereby  may  recover  all  such  damage  as  h^  might  suffer 
by  reason  of  that  act. 

2.  Acts  touching  the  assisting  of  passengers  npon  and  from  trains  are 
not  within  the  apparent  scope  of  the  powers  of  a  station  agent.  Their 
duties  do  not  authorize  any  inference  upon  the  part  of  the  public  that 
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they  are  authorized  to  give  directions  to  passengers  in  getting  on  or  off 
cars. 

3.  Persons  are  presumed  to  have  knowledge  of  the  law  prohibiting 
boai'ding  and  disembarking  from  trains  while  in  motion. 

4.  A  person  can  not  recover  for  any  injury  occasioned  by  negligence 
merely  which  would  have  been  avoided  by  the  exercise  of  ordinary  care 
on  his  part. 

4.  While  a  plaintiff,  who  is  in  the  exercise  of  ordinary  care,  may  be 
guilty  of  slight  negligence,  a  want  of  ordinary  care  on  his  part  would 
constitute  such  negligence  as  would  preclude  a  recovery. 

6.  In  an  action  brought  to  recover  for  personal  injuries  alleged  to 
have  been  occasioned  tlu-ough  obeying  the  instruction  of  a  station  agent 
directing  plaintiff  to  board  a  moving  freight  train,  this  court  holds  that 
such  direction  was  not  within  the  real  or  apparent  scope  of  the  authority 
of  such  agent,  and  that  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion,  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  La  Salle  Countj^;  the 
Hon.  George  W.  Stipp,  Judge,  presiding. 

Messrs.  Thomas  S.  WiiiGnT,  Egbert  Mathee  and  G.  S.  & 
E.  Eldredge,  for  apj^ellant. 

Mr.  M.  T.  Moloney,  for  appellee. 

Mr.  Justice  CaIrtwright.  Alban  Koehler,  a  young  man 
eighteen  years  old,  received  an  injury  to  his  foot  while  he 
was  attempting  to  get  on  a  moving  freight  train  of  the  Chi- 
cago, Eock  Island  &  Pacific  Ey.  Co.,  and  brought  this  suit . 
by  his  next  friend  to  recover  damages  for  such  injury.  The 
declaration  averred  the  purchase  of  a  ticket  by  the  plaintiff 
and  his  intention  to  become  a  passenger,  and  charged  that 
defendant  failed  and  refused  to  stop  its  freight  train  at  the 
depot,  but  kept  it  in  motion;  and  that  an  agent,  who  was 
alleged  to  have  been  then  and  there  the  ticket  agent  of 
defendant,  directed  and  ordered  plaintiff  to  jump  on  and  get 
aboard  of  said  moving  train,  which  he  attempted,  because 
of  such  direction  and  order,  and  was  injured.  It  was 
charged  that  defendant  was  guilty  of  negligence  in  not 
stopping  the  train,  and  in  the  direction  and  order  given  by 
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the  ticket  agent,  and  it  was  averred  that  plaintiif  was  in  the 
exercise  of  ordinary  care.  There  was  a  trial  resulting  in  a 
verdict  for  plaintiff  for  $2,700,  from  which  $1,000  was  remit- 
ted; and  the  court,  after  overruling  a  motion  for  a  new  trial, 
entered  judgment  for  $1,700. 

With  respect  to  the  charge  of  negligence  in  not  stopping 
the  train,  it  will  be  observed  that  the  injury  and  damage 
alleged  in  the  declaration  did  not  result  from  the  act  of 
failing  or  refusing  to  stop  the  train  as  a  proximate  cause  of 
such  damage.  If  there  was  a  wrongful  failure  and  refusal 
to  stop  the  train,  a  party  injured  thereby  might  recover  all 
such  damage  as  he  might  suffer  "by  reason  of  that  act  by 
which  he  would  be  prevented  from  taking  passage  on  that 
train.  No  such  damage  was  alleged,  but  it  was  averred  that 
plaintiff  attempted  to  get  on  the  moving  train  by  reason  of 
an  order  and  direction  of  the  ticket  agent,  and  the  injury 
resulted  from  such  attempt  being  made  while  the  train  was 
in  motion.  The  only  act  which  could  connect  the  defend- 
ant with  the  injury  as  an  cffi  :ient  cause  of  it  was  the  alleged 
order  and  direction  of  the  ticket  agent. 

Whether  such  an  order  and  direction  was  given  was  in 
dispute  at  the  trial,  but  inasmuch  as  the  jury  found  for 
plaintiff,  the  fact  that  it  was  given  may  be  regarded  as  set- 
tled by  the  verdict.  Plaintiff's  version  of  what  occurred  on 
the  occasion  may  therefore  be  taken  as  true.  He  testified 
that  he  went  to  the  station  with  a  companion  on  the  morn- 
ing of  June  6,  1889,  intending  to  go  to  Depue  to  load  ice 
into  barges;  that  they  found  Frank  Haas  there  attending  to 
the  station  work  and  bought  tickets  of  him  and  asked  him 
whether  or  not  a  freight  train  would  stop  there  on  which 
they  could  ride  to  Depue;  that  Haas  said  that  the  train 
would  be  there  soon  and  further  said,  "  If  she  don't  stop 
we  will  make  her  stop;  "  that  when  the  train  was  approach- 
ing Haas  said,  "  The  way  it  looks  she  won't  stop;"  that 
plaintiff  said,  "  I  don't  believe  she  will  stop,"  and  Haas 
again  said,  "  If  she  don't  stop  we  will  make  her  stop,"  and 
held  up  two  fingers  toward  the  approaching  train;  that 
Haas  then  said,  "  I  don't  believe  that  she  will  stop,"  and 
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told  one  of  the  boys  to  go  east  and  anotlier  west  and  jump; 
that  Ilaas  asked  for  plaintiff's  bundle  and  took  it  to  throw 
to  him  when  he  should  get  on;  and  that  plaintiff  made  the 
attempt  and  caught  hold  of  the  railings  at  the  front  steps 
of  the  caboose,  but  slipped  and  fell  under  the  car  and  was 
hurt.  The  evidence  was  that  Haas  was  selling  tickets  and 
doing  the  ordinary  work  of  an  agent  about  the  station,  and 
that  the  freight  train  was  one  that  did  not  carry  pas- 
sengers. 

Assuming  that  Haas  told  the  boys  to  separate  along  the 
platform  and  jump  on  the  train,  and  that  such  direction 
was  negligently  given,  it -would  be  necessary  in  order  to  fix 
liability  upon  the  defendant  tliat  such  direction  should  be 
within  the  real  or  apparent  scope  of  the  authority  of  Haas, 
as  agent.  The  order  must  have  been  given  under  author- 
ity of  the  company,  either  expressly  conferred  upon  Haas  or 
fairly  implied  from  the  nature  of  his  employment  and  the 
duties  incident  to  such  employment.  There  is  no  claim  and 
can  be  none  that  the  company  had  in  fact  authorized 
Haas  to  give  such  an  order,  or  to  act  in  a  matter  of  that 
kind  at  all.  The  act  directed  was  expressly  prohibited  by 
the  company  by  a  notice  posted  in  plain  view  of  all  the  par- 
ties who  were  present.  It  must  therefore  be  shown  to  be 
an  act  done  in  the  performance  of  a  service  which  the  pub- 
lic would  have  a  right,  from  the  nature  and  circumstances 
of  the  employment,  to  infer  that  the  company  had  employed 
him  to  perform.  C.  B.  &  Q.  K.  R.  Co.  v.  Casey,  9  111.  A{)p. 
632;  C.  &  A.  R.  R.  Co  v.  Michie,  83  111.  427;  C.  M.  &  St.  P. 
Ry.  Co.  v..  West,  125  111.  322;  Cooley  on  Torts,  535. 

It  is  a  matter  of  common  observation  that  agents  and 
employes  at  railroad  stations  do  not  take  part  in  the  work 
of  putting  passengers  upon  trains.  In  their  relation  with  the 
public  they  sell  tickets,  check  and  handle  baggage,  putting 
it  on  and  taking  it  off  from  trains,  furnish  information  con- 
cerning trains  and  rates  of  fare  and  freight,  signal  trains 
which  stop  only  by  signal  for  passengers  and  perform  other 
like  services;  but  they  are  not  found  helping  passengers  on 
or  off  from  trains  or  giving  orders  on  those  subjects.    The 
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care  of  the  public  in  their  relation  as  passengers  to  trains 
running  upon  railroads  are  not  committed  to  station  agents, 
but  to  those  who  control  and  operate  the  trains.  Any 
assistance  or  direction  in  getting  upon  trains  comes  from 
brakemen  or  other  employes  in  the  train  service.  Acts*  in 
that  department  of  the  passenger  service  are  not  within  the 
apijarent  scope  of  the  powers  of  a  station  agent.  The  duties 
usually  performed  by  agents  of  the  same  class  as  Haas  do 
not  authorize  any  inference  on  the  part  of  the  public  that 
they  are  authorized  to  give  directions  to  passengers  in  get- 
ting on  or  off  cars.  The  evidence  therefore  failed  to  fix 
any  liability  uix>n  defendant  for  the  act  of  Haas.  In  this 
instance  a  notice  had  been  posted  which  Avas  designed 
to  prevent  persons  from  getting  on  oars  while  in  motion, 
and  which  would  show  that  the  agent  had  no  authority 
to  authorize  it.  The  notice  was  on  the  side  of  the  depot, 
in  the  form  of  a  si<?n  fourteen  inches  loni^  and  about 
ten  inches  wide,  which  read:  "Cliicago,  Eock  Island 
and  Pacific  Railway.  Notice:  Getting  on  and  off  trains 
while  in  motion  is  always  dangerous,  and  is  prohibited 
under  all  circumstances.  E.  St.  John,  Manager."  Plaint- 
iff was  around  that  place  for  some  time  before  the 
train  arrived  and  he  testified  that  he  might  have  seen  the 
notice,  but  could  not  toll  whether  he  did  or  not  and  paid  no 
attention  to  it.  Whether  he  saw  the  notice  or  not  it  was 
negligent  in  him  to  attempt  an  act  so  obviously  dangerous 
as  attempting  to  get  upon  the  moving  train,  although  he  was 
advised  to  do  so  by  Haas.  There  was  no  right  of  control 
or  direction  on  the  part  of  Haas,  and  plaintiff  owed  no  duty 
of  obedience  to  his  directions.  He  was  left  at  perfect 
liberty  to  refuse  to  obey  the  direction  without  any  evil  con- 
sequences to  himself  resulting  from  disobedience.  There 
was  no  compulsion  and  no  force  used  or  threatened,  and  it  is 
not  claimed  that  plaintiff  was  not  old  enough  to  know  better 
than  to  make  the  attempt.  He  had  arrived  at  years  of  dis- 
cretion and  was  responsible  for  his  own  acts.  A  person  of 
ordinary  prudence  under  like  circumstances,  when  there  was 
no  exigency  or  compulsion  or  anything  to  prevent  the  use 
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of  discretion,  would  not  have  attempted  to  get  on  the  moving 
train.  The  act  was  also  prohibited  by  a  statute,  of  which 
he  is  presumed  to  have  had  knowledge.  Rev.  Stat.,  Chap. 
114,  p.  79. 

The  ilrst  instruction  for  plaintiff  is  objected  to.  It  ap])ears 
to  be  according  to  the  formula  prescribed  for  an  instruction 
on  the  rule  of  comparative  negligence  as  we  understand  it, 
but  it  has  the  following  addition :  ''  Ordinary  care  is  such 
as  reasonably  prudent  persons  would  generally  take  under 
ike  circumstances,  and  want  of  such  care  would  not  be  slight 
negligence  on  the  part  of  plaintiff.''  This  was  the  only 
attempt  made  in  the  instructions  to  define  ordinary  care  or 
negligence  and  on  the  subject  of  negligence  it  Wiis  not  cor- 
rect. Plaintiff  could  not  recover  for  any  injury  occasioned 
by  negligence  merely  which  would  have  been  avoided  by 
the  exercise  of  ordinary  care  on  his  part.  Abend  v.  T.  II. 
&  I.  R.  R.  Co..  Ill  111 .'202. 

It  is  held  that  a  plaintiff  who  is  in  the  exercise  of  ordinary 
care  may  be  guilty  of  slight  negligence,  but  a  want  of  ordi- 
nary care  on  his  part  would  constitute  such  negligence  as 
would  piT^cIude  a  recovery.  If  plaintiff  fell  below  the  stand- 
ard of  ordinary  care  his  negligence  must  necessarily  be  of  a 
higher  degree  and  embrace  slight  negligence,  because  ordi- 
dary  care  does  not  exclude  the  idea  of  slight  negligence,  and 
if  he  excic  sod  oiiliiiai'V  care  he  observed  all  the  care  the 
law  re(|uire(l  of  him  and  Wiis  not  guilty  of  any  negligence 
that  would  bar  a  recovery.  Calumet  Iron  &  Steel  Co.  v. 
Martin,  115  111.  358. 

The  evidence  failed  to  establish  negligence  on  the  part  of 
appellant  or  ordinary  care  on  the  part  of  appellee,  but 
proved  that  the  injury  to  appellee  was  due  to  his  own  neg- 
ligence.    The  judgment  will  be  reversed. 

Juflfjment  revemed. 

Finding  of  facts  to  be  incorporated  in  judgment. 

We  find  that  the  defendant,  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  was  not  guilty  of  any  or  either 
of  the  acts  of  negligence  alleged  in  the  declaration;  that  the 
plaintiff  Alban  Koehler  was  guilty   of  negligence  which 
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caused  the  injury  and  damage  in  said  declaration  mentioned; 
that  said  Alban  Koehler  was  not  at  the  time  of  such  injury 
in  the  exercise  of  ordinary  care  for  his  safety,  and  that. there 
is  no  evidence  tending  to  prove  that  said  defendant  was 
guilty  of  any  or  either  of  said  acts  of  negligence  charged  in 
said  declaration. 


William  Butler 

V. 

Wallbaum  Stone  &  Mining  Company  et  al. 

Bond — Action  of  Debt — Conditioned  to  Supply  Building  Material — 
Damages, 

1.  Whether  the  sura  stipulated  to  be  paid  upon  l)reach  of  an  agreement 
is  to  be  taken  as  li(]uidated  damages,  or  only  as  a  p.^ji  dty,  will  depend 
upon  the  intention  of  the  parties  as  disclosed  by  the  written  contract. 

2.  What  was  a  reasonable  time  in  which  to  make  a  payment  in  a 
given  cai>e,  is  a  (question  of  fact  for  the  jury. 

3.  In  an  action  of  debt  based  upon  a  b;5nd  given  by  a  stone  company, 
conditioned  to  furnish  building  material  within  a  certain  time  and  upon 
certain  pjiy meats,  a  breach  in  this  respect  being  alleged,  this  court  holds 
that  as  a  claim  for  liquidated  damages  the  second  count  of  the  declara- 
tion was  ba<l;  that  the  third  count,  alleging  special  damages,  was  good, 
and  that  judgment  for  tlie  defendant  can  not  stand. 

[Opinion  filed  May  25,   1893.] 

In  error  to  the  Circuit  Court  of  Henderson  Countv:  the 
Hon.  JouN  J.  Glenn,  Judge,  presiding. 

The  plaintiff  in  error  filed  in  the  Circuit  Court  a  declara- 
tion in  debt  containing  three  counts.  .  The  first  is  an  ordi- 
nary count  on  a  money  bond  for  $2,U00.  The  second  count 
sets  out  a  bond  executed  and  delivered  to  the  plaintiff  on  the 
7th  of  September,  1886,  for  $2,000  by  the  Wallbaum  Stone  & 
Mining  Company,  principal,  and  W.  W.  Wood  and  James 
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Barry,  sureties,  showing  conditions;  that,  whereas  the  com- 
pany had  failed  to  furnish  certain  stone  necessary  for  the 
construction  of  a  court  house  at  Clarinda,  Iowa,  within  the 
time  limited  by  a  contract  made  by  it  with  the  plaintiff 
before  that  time;  and  Avhereas,  in  consideration  of  the  prem- 
ises and  the  sum  of  $1,000  of  the  contract  price  for  stone  to 
be  advanced  by  the  plaintiff,  the  company  had  agreed  to 
deliver  all  the  second  story  belt  course  of  stone  by  Septem- 
ber 15,  1886,  all  the  remainder  required  for  superstructure 
by  September  30,  1886,  and  the  remainder  of  the  stone  as 
required  by  the  original  contract  by  October  25,  1886;  and 
plaintiff  had  agreed  to  advance  the  said  sum  of  $1,000  and 
all  necessary  sums  for  the  payment  of  all  stock  required,  as 
fast  as  the  same  should  be  delivered,  and  that  if  the  stone 
should  be  delivered  within  the  dates  named,  the  bond  would 
be  void.  The  count  then  avers  that  the  plaintiff  did  advance 
the  $1,000  as  follows:  $500  on  the  13th  of  September, 
1886,  and  $500  on  the  22nd  of  September,  1886;  that  such 
advancements  were  made  within  a  reasonable  time  after  the 
execution  and  delivery  of  the  bond;  that  he  advanced  all 
necessary  sums  for  the  payment  for  aU  stock  required,  and 
that  he  paid  the  contract-  price  for  the  finished  work  as  fast 
as  the  same  was  delivered,  but  that  the  company  did  not 
deliver  the  second  story  belt  course  of  stone  required  for  the 
superstructure  of  the  court  house  building  by  the  15th  of 
September,  1886;  did  not  deliver  the  remainder  of  the  stone 
required  for  the  superetructure  of  the  building  by  September 
30,  1886,  and  did  not  deliver  the  remainder  of  the  stone  as 
required  by  the  contract  of  October  25, 1886.  The  count 
claims  the  sum  of  $2,000  as  liquidated  damages.  The  third 
count  sets  out  the  same  bond  and  alleges  special  damages  as 
the  result  of  the  failure  on  the  part  of  the  principal  to  per- 
form the  conditions  with  reference  to  furnishing  the  stone. 
A  general  demurrer  to  the  entire  declaration  was  sus- 
tained by  the  court  and  judgment  rendered  against  the 
plaintiff  for  costs. 

Messrs.  Kibkpatrick  &  Alexaj^dee,  for  pLuntiff  in  error. 
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Messrs.  Pepper  &  Scott,  for  defendants  in  error. 

Mr.  Justice  Harker.  The  only  question  submitted  to  us 
is  the  sufficiency  of  a  declaration  in  debt  filed  by  the  plaint- 
iff in  error. 

There  are  three  counts.  The  first  is  on  a  money  bond. 
It  is  in  the  usual  and  approved  form  and  we  can  not  under- 
stand why  the  Circuit  Court  sustained  a  demurrer  to  it. 

The  second  count  sets  out  a  bond  for  $2,000  in  hciec  verba 
and  claims  that  sum  as  liquidated  damages.  It  is  contended 
by  the  plaintiff  in"  error  that  as  the  Wallbaum  Stone  &  Min- 
ing Company,  principal  in  the  bond,  was  in  default  on  a 
contract  made  by  it  with  the  plaintiff  and  was  liable  to  the 
plaintiff  in  an  action  of  assumpsit  for  that  reason,  and  that 
the  furnishing  of  the  stone  promptly  w^as  of  vital  importance 
to  the  plaintiff,  who  was  erecting  a  large  public  building 
under  contract  with  the  county  authorities  of  a  county  in 
Iowa,  the  circumstances  in  which  the  parties  were  placed 
show  clearly  that  it  was  intended  by  the  parties  that  in  case 
of  another  default  the  defendant  company  should  be  liable 
in  the  sum  of  $2,000  as  liquidated  damages.  The  only  circum- 
stances which  we  can  consider,  of  course,  are  those  disclosed 
by  the  obligation  itself  as  set  forth  in  the  declaration. 
Whether  the  sum  stipulated  to  be  paid  upon  breach  of  an 
agreement  is  to  be  taken  as  liquidated  damages,  or  only  as  a 
penalty,  will  depend  upon  the  intention  of  the  parties  as 
disclosed  by  the  written  contract.  In  the  obligation  before 
us  it  is  not  recited  that  the  sum  to  be  paid  in  case  of  default 
is  to  be  taken  as  liquidated  damages;  nor  can  such  an  in- 
terpretation be  placed  upon  it  after  a  consideration  of  the 
whole  tenor  and  subject  of  the  agreement.  As  a  claim  for 
liquidated  damages  the  count  was  bad. 

The  third  count  sets  out  the  bond  in  haec  verla,  and  al- 
leges special  damages  as  the  result  of  a  failure  on  the  part 
of  the  principal  to  perform  the  conditions.  That  the  plaint- 
iff performed  his  part  of  the  agreement  and  advanced  the 
$1,000  within  a  reasonable  time  after  the  delivery  of  the 
bond,  is  clearly  alleged.    Payment  within  a  reasonable  time 
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after  the  delivery  of  the  bond  was  all  that  was  required. 
What  was  a  reasonable  time  was  a  question  of  fact  for  the 
jury. 

MVe  do  not  think  the  position  of  defendants  in  error,  that 
the  payment  of  the  entire  §1,000  was  a  condition  i)recedent 
to  the  delivery  of  any  stone  under  the  contract,  tenable.  We 
gather  from  the  recitals  in  the  bond  that  the  81,000  Avas  to 
assist  the  company  in  procuring  stock;  not  to  purchase  the 
stock.  The  whole  tenor  of  the  instrument  shows  that  it 
was  the  intention  of  the  parties  that  the  money  should  be 
advanced  as  needed  by  the  company  for  that  purpose. 

In  our  opinion  the  count  was  sufficient. 

Jicvd'Hcd  and  remanded. 


47      156 
\m    «  26 


CuicAGO,  Madison   &  Northern   Kailroad    Com- 
pany 

V. 

Herman  Eichman. 


Railroads — Ner/Hgence  of^Emhankment — Flourage  of  Farm  Lands — 
Culverts  —  Insufflcient  Capacity  of —  Evidence — InstvnctioiiS  —  Farm 
Crossings — Sec.  0^-5-6,  Starr,  etc..  Ill,  Stats, — I'resjjass, 


1.  An  instruction  containing  an  assumption  of  a  fact  in  dispute  is 
bad. 

2.  The  obligation  resting  upon  railroad  corporations  to  conatru.ct  farm 
crossings,  when  and  where  the  same  may  become  necessary  for  the  use 
of  proprietors  of  adjoining  lands  are  purely  statutory;  where  a  new  right 
is  given  by  statute  and  tlie  relief  for  its  violation  8i)ecified,  the  remedy 
must  be  enforced  in  tlie  mode  pointed  out  by  the  statute. 

3.  A  lessor  railroad  company  is  not  liable  for  trespasses  committed 
by  the  servants — over  whom  it  has  no  control — of  Uie  lessee  company, 
committed  in  connection  with  repairing  tlie  right  of  way;  nor  for  dam- 
ages arising  from  culverts  getting  out  of  repair  after  the  road  was  turned 
over  to  the  lessee  company. 

4.  In  an  action  brought  to  recover  from  a  lessor  railroad  company, 
for  damage  to  farm  lands  alleged  to  have  been  occasioned  through  in- 
sufficiency of  culverts  in  its  right  of  way,  this  coui't  holds,  in  view  of  the 
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evidence,  and  the  fact  that  the  damages  allowed  for  the  plaintiff  were 
grossly  excessive,  that  the  judgment  in  his  favor  can  not  stand;  and 
further,  that  the  true  rule  of  damages  in  this  case  was  compensation  for 
the  loss  of  the  crop  for  1890,  the  rental  value  of  the  land  until  restored 
to  fertility,  and  the  labor  and  expense  necessary  to  restore  it. 

5.    Evidence  as  to  condition  and  behavior  of  culverts  since  date  of 
lease  is  admissible  in  such  case. 

[Opinion  filed  May  25,  1893.] 

Ik  error  to  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  James  Shaw.  Judge,  presiding. 

Messrs.  James  I.  Neff  and  J.  H.  Stearns,  for  plaintiff  in 
error. 

Messrs.  Garver  &  Fisher,  for  defendant  in  error. 

Mr.  Justice  Harker.  In  1887  the  Chicago,  Madison  & 
Northern  Railroad  procured  a  right  of  way  and  constructed 
its  road  across  a  quarter  section  of  land  belonging  to  the 
plaintiff  below,  Herman  Eichman.  In  the  western  part  of 
the  tract  was  a  dry  ravine,  draining  quite  an  area  of  land. 
Across  this  ravine  the  company  built  its  road-bed,  with  an 
embankment,  putting  in  three  rows  of  eighteen-inch  tile  at 
the  bottom  to  afford  an  outlet  for  surface  water  from  the 
area  drained.  In  March,  1888,  it  leased  its  rolling  stock 
and  railroad  to  the  Illinois  Central  Railroad  Company  for 
the  term  of  its  chartered  existence,  wliich  latter-named  com- 
pany has  since  then  operated  the  road  under  its  lease.  In 
June,  1890,  during  a  heavy  rain  storm,  a  pond  of  water 
accuiuulated  in  the  ravine  above  the  embankment  and 
flooded  three  or  four  acres  of  Eichman's  land.  For  the 
damage  thereby  occasioned  he  brought  suit  in  case  against 
plaintiff  in  error  and  recovered  judgment  for  $300. 

In  the  declaration  were  nine  counts.  The  first  and  second 
cnarged  the  construction  of  the  road  bed  across  the  ravine 
without  constructing  the  necessary  culverts  and  sluices  re- 
quired by  the  natural  lay  of  the  land  for  drainage.  The 
third,  fourth  and  fifth  charged  failure  of  the  company  to 
give  plaintiff's  fatm  necessary  farm  crossings.    The  sixth, 
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seventh,  eighth  and  ninth  charged  trespass  in  entering  uix)n 
plaintilFs  close  and  piling  up  dirt  there  while  putting  in  a 
new  culvert  after  the  overflow  mentioned.  Tlie  court  sus- 
tained a  demurrer  to  the  third,  fourth  and  fifth  counts  and 
upon  the  trial  excluded  all  evidence  applical)le  to  the  sixth, 
seventh,  eighth  and  ninth  counts.  Consequently  the  case 
was  tried  by  the  jury  upon  the  first  and  second  counts. 

Counsel  for  plaintiff  in  error  contend  that  there  can  be 
no  recovery  under  the  pleadings,  because  the  declaration 
counts  for  damages  for  non-construction  of  culverts  in  the 
railroad  embankment,  when  it  is  undisputed  that  at  the  time 
of  the  original  construction  three  eighteen-inch  culverts 
were  put  in. 

We  do  not  think  that  either  one  of  the  counts  will  bear 
the  construction  placed  upon  them  by  counsel.  They  each 
charge  in  substance  that  the  culverts  were  of  insufficient 
capacity  to  take  care  of  the  surface  water. 

It  is  also  contended  that  plaintiff  in  error  is  not  liable  for 
any  damages  done  by  the  overflow,  because  it  was  not  due 
to  any  defect  in  the  original  construction  of  the  road.  Coun- 
sel insists  that  it  appears  from  the  evidence  that  the  culverts 
as  originally  put  in  were  ample  to  carry  off  all  the  drainage 
from  the  watershed  in  question.  Upon  this  point  there 
was  a  difference  of  opinion  with  the  witnesses  introduced. 
We  think  the  evidence  was  sufficient  to  authorize  a  recovery 
on  account  of  insufficient  capacity  of  the  culverts. 

This  company  of  course  would  not  be  liable  in  this  suit 
for  any  damage  occasioned  by  the  culverts  getting  out  of 
repair  after  the  road  was  turned  over  to  the  Illinois  Central 
Eailroad  Company.  But  it  was  entirely  proper  for  the 
court  to  admit  testimony  show^ing  the  condition  of  the  cul- 
verts and  how  they  had  behaved  in  rain  storms  since  the 
date  of  the  lease.  There  was  no  better  way  of  showing 
their  capacity. 

The  damages  allowed  by  the  jury,  however,  were  grossly 
excessive. 

Of  the  ground  flooded,  one-half  acre  was  in  potatoes,  just 
coming  up,  one  acre  in  corn,  about  two  inches  high,  and 
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about  two  acres  in  grass.  There  was  a  total  loss  of  the  crop 
for  that  year.  The  water  remained  but  a  sliort  time  and 
the  land  was  not  permanently  injured.  A  new  culvert  Avith 
ample  capacity  was  constructed  the  following  February,  and 
the  only  damage  allowable  was  the  loss  of  the  crop  for 
1890,  the  rental  value  of  the  land  until  restored  to  fertilitj^, 
and  the  labor  and  expense  necessary  to  restore  it.  It  clearly 
appears  that  the  estimate  of  damages  by  plaintiff's  witnesses 
was  fanciful  and  speculative.  The  land  was  not  worth  over 
$65  or  $70  per  acre,  as  admitted  by  a  witness  on  cross-exam- 
ination, who  in  his  examination  in  chief  placed  the  damage 
done  the  plaintiff  at  $000.  The  damages  allowed  by  the 
jury  largely  exceeded  the  value  of  the  entire  land  flooded. 

In  the  third  instruction  given  for  the  plaintiff  the  court 
told  the  jury  "that  the  defendant  had  no  right  in  the  con- 
struction of  its  railroad  bed  to  so  construct  the  same  as  to 
obstruct  the  natural  flow  of  surface  water  so  as  to  overflow 
any  part  of  the  premises  of  another.  This  was  an  assump- 
tion of  a  fact  in  dispute  and  made  the  instruction  bad. 

For  the  error  in  giving  this  instruction  and  because  the 
damages  are  excessive  the  judgment  will  be  reversed  and 
the  cause  remanded  for  another  trial. 

The  defendant  in  error  has  assigned  as  cross-errors  the 
action  of  the  Circuit  Court  in  sustaining  a  demurrer  to  the 
third,  fourth  and  fifth  counts  of  his  declaration  and  in  ex- 
cluding all  the  testimony  introduced  under  the  sixth,  sev- 
enth, eighth  and  ninth  counts. 

The  court  properly  sustained  the  demurrer  to  the  three 
counts  mentioned,  which  sought  a  recover}^  for  failure  on 
the  part  of  the  company  to  erect  necessary  farm  crossings. 
The  obligation  resting  upon  railroad  corporations  to  con- 
struct farm  crossinnrg  when  and  where  the  same  mav  become 
necessary  for  the  use  of  proprietors  of  adjoining  lands  are 
purely  statutory.  If  the  company  neglects  or  refuses  to 
build  such  crossings  the  statute  points  out  the  mo<le  of 
redress  afforded  to  the  owner  of  the  land.  2  Starr  &  C.  111. 
Stats.,  Chap.  114,  Sees.  62,  65,  68.  He  can  give  notice  to 
construct  the  crossing,  and  if  the  company  then  fails,  con- 
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struct  it  himself,  and  recover  as  damages  double  the  cost 
and  expense  of  the  same.  Where  a  new  right  is  given  by 
statute  and  the  relief  for  its  violation  specified,  the  remedy 
must  be  Enforced  in  the  mode  pointed  out  by  the  statute. 

It  was  not  error  to  exclude  the  evidence  introduced  under 
the  counts  for  trespass,  quare  cJaiisvm.  The  alleged  tres- 
passes were  committed  in  1891,  nearty  three  years  after  the 
Illinois  Central  Kailroad  Company  went  into  possession  un- 
der its  lease.  Playitiff  in  error  had  no  connection  with  or 
authority  over  the  men  who  did  the  work  of  putting  in  the 
new  culvert,  and  if  in  doing  so  trespasses  were  committed 
they  can  not  be  regarded  as  having  been  committed  within 
the  exercise  of  any  of  its  franchise.  Appellant  was  not 
liable. 

lieversed  and  remanded. 


Herbert  H.  Clark  et  al. 

V. 

A.  C.  Spafford  et  al. 

Fire  Insurance — Mutual  Company — Act  of  March  11,  1S69. 

1.  At  common  law  a  number  of  people  may  enter  into  mutual  cove- 
nants to  indemnify  each  other  against  loss  by  lire  and  unless  restricted 
by  statute  such  agreements  will  be  valid. 

2.  The  enforcement  of  a  proportionate  contribution  from  the  numer- 
ous pai'ties  to  the  agreement  for  mutual  indemnity  in  the  case  presented, 
and  the  ascertainment  and  assessment  of  the  proportionate  shares  of 
such  parties  are  proper  subjects  for  a  court  of  equity,  to  which  its  methods 
of  procedure  are  well  adapted. 

3.  In  an  action  brought  to  recover  for  loss  by  fire  upon  a  certificate 
issued  before  the  company  commenced  business  but  during  its  organiza- 
tion, it  being  provided  that  it  should  not  so  commence  until  -a  certain 
amount  of  insurance,  in  not  less  than  a  certain  number  of  risks,  should 
have  been  subscribed,  and  the  premiums  thereon  agregating  not  less  than 
a  sum  named  paid  in  cash,  this  court  holds  that  there  is  nothing  in  the 
contention  of  defendants  that  the  certificates  in  question  were  void  be" 
cause  in  derogation  of  the  statute  concerning  insurance  companies,  and 


Second  District — December  Term,  1892.     161 

Clark  V.  Spafford. 

that  the  bill  disclosed  no  right  in  the  complainants  to  any  relief  under 
their  certificaters;  that  the  certificate  holders  did  not  assume  to  act  as  a 
corporation;  that  there  was  no  misrepresentation  as  to  the  ownere  of  the 
property  destroyed;  that  the  demurrer  to  tlie  amended  bill  should  have 
been  overruled,  and  that  the  order  sustaining  the  same  and  the  decree  dis- 
missing said  bill  must  be  reversed  and  the  cause  remanded,  with  direc- 
tions as  to  the  proper  course  to  pursue. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Chakles  Blanchakd,  Judge,  presiding. 

Messrs.  Snydee  &  Stead  and  L.  B.  Crooker,  for  appel- 
lants. 

Messrs.  C.  A.  Works  and  D.  B.  Snow,  for  appellees. 

Mr.  Justice  Cartwright.  In  the  Circuit  Court  a  demur- 
rer was  sustained  to  the  amended  bill  filed  by  appellants  in 
this  case  and  the  bill  was  dismissed  at  their  cost.  The 
material  facts  stated  in  the  bill  and  by  the  demurrer, 
admitted  to  be  true,  are  as  follows :  Certain  defendants 
named  in  the  bill  were  engaged  in  organizing  and  incorporat- 
ing an  insurance  company  under  and  pursuant  to  an  act 
entitled  "  An  act  to  incorporate  and  govern  fire,  marine  and 
inland  navigation  insurance  companies,  doing  business  in  the 
State  of  Illinois,  approved  March  11,  1869,"  and  all  acts 
amendatorj'-  thereto ;  said  company  when  incorporated  to  be 
knovm  as  the  Illinois  Manufacturers'  Mutual  Insurance  Com- 
pany, with  principal  offices  at  Rockf  ord,  Illinois.  They  had 
filed  in  the  office  of  the  auditor  of  public  accounts  their  dec- 
laration and  charter,  together  with  proof  of  publication  of 
intention  and  the  certificate  of  the  attorney-general  as 
required  by  law.  The  object  of  the  company  as  stated  in  the 
charter  was  to  make  insurance  upon  manufactories  and  all 
other  kinds  of  buildings,  dwelling  houses  and  personal  prop- 
erty against  loss  or  damage  by  fire  or  lightning,  upon  the  plan 
of  mutual  insurance,  and  it  was  provided  that  the  company 
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should  not  commence  business  until  $200,000  of  insurance  in 
not  less  than  100  separate  risks  should  have  been  subscribed 
and  the  premiums  thereon  for  one  year,  aggre.fi:ating  not  less 
than  $10,000,  should  have  been  paid  in  cash.  Said  persons, 
as  an  essential  step  to  such  incorporation,  sought  applications 
for  insurance  in  the  proposed  company,  and  about  Septem- 
ber 1,  1890,  their  agent  applied  to  complainant,  Herbert  H. 
Clark,  to  take  insurance  to  the  amount  of  $2,500  on  certain 
property  in  his  possession  and  being  operated  in  the  manu- 
facture of  oil  and  other  products  from  flax  seed,  under  the 
name  of  H.  S.  Clark  &  Co.,  \7hich  property  was  owne<i  in 
part  by  said  Herbert  H.  Clark,  and  the  remainder  was  owned 
by  complainant,  H.  S.  Clark,  and  was  in  possession  of  said 
Herbert  H.  Clark,  as  lessee.  Said  Herbert  H.  Clark  fully 
informed  said  agent  of  the  ownership  and  title  of  the  prop- 
'erty,  and  the  agent  told  him  that  the  application  should  be 
in  the  name  of  H.  S.  Clark  &  Co.,  and  that  a  policy  so  written 
would  be  in  accordance  with  the  law,  and  would  indemnify 
complainants  in  their  respective  properties.  An  application 
was  made  accordingly,  and  $62.50  was  paid  in  cash  and  the 
note  of  H.  S.  Clark  &  Co.,  given  for  $312.50*  A  certificate 
of  insurance  was  delivered  to  complainants,  a  copy  of  which 
is  annexed  to  the  bill  entitled  "  Lloyd's  Certificate  of  the 
Illinois  Manufacturers'  Mutual  Insurance  Co.,  of  Rockford," 
which  certified  that  H.  S.  Clark  &  Co.  had  effected  insurance 
to  the  amount  of  $2,500  for  the  term  of  five  years  on  said 
property,  and  contained  all  the  customary  conditions  of  the 
insurance,  proof  of  loss,  suit,  etc.,  with  the  following  addi- 
tional provisions:  "  Said  applicant  has  made  and  signed  an 
application  for  membership  and  insurance  in  a  certain  pro- 
posed mutual  fire  insurance  company,  to  be  known  as  the  Illi- 
nois Manufacturers'  Mutual  Insurance  Company;  and  this 
certificate  is  issued  as  evidence  of,  and  becomes  on  its  accept- 
ance by  said  assured  a  mutual  agreement  between  said 
assured  and  such  other  parties  as  have  heretofore  or  shaU 
hereafter  become  like  applicants  for  membershij)  and  insur- 
ance in  said  proposed  "  Illinois  Manufacturer's  Mutual  Insur- 
ance  Company,"   acting    as  individuals,  and  not  in  the 
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attempted  exercise  of  any  corporate  powers  whatsoever,  to 
indemnify  each  other  against  any  loss  by  fire  or  lightning 
under  the  conditions  which  may  occur  during  the  term  afore- 
said, and  also  to  contribute  to  all  necessary  expenses  in  and 
about  such  matter  proportionately.  *  *  *  And  said 
assured  hereby  irrevocably  appoints  and  constitutes  the 
parties  whose  signatures  are  affixedhereto,  his  true  andlaw- 
ful  attorney's  in  fact  to  issue  like  certificates  (except  as  to 
date,  amount,  premium)  to  such  other  applicants  for  mem- 
bership and  insurance  in  said  proposed  Illinois  Manufactur- 
ers' Mutual  Insurance  Company  as  aforesaid  in  such  amount 
as  they  may  deem  proper,  and  to  administer  in  his  behalf 
the  funds  paid  under  this  and  said  other  certificates  for  the 
purposes  of  said  protection  against  fire  and  the  expenses  of 
this  trust,  with  full  authority  to  surrender  all  residue  thereof 
to  the  treasurer  of  said  proposed  company  when  application 
shall  be  made  for  license  supported  by  the  proper  number  of 
applications  under  the  statute  in  that  case  made  and  provided. 
And  it  is  further  agreed  that  upon  said  proposed  Illinois  Man- 
ufacturers' Mutual  Insurance  Company  becoming  licensed 
and  organized,  and  insurance  upon  said  applications  for  mem- 
bership and  insurance  therein  become  operative  therein,  then 
this  agreement,  Avithout  further  action  or  declaration  of  either 
of  said  parties,  shall  become  ended,  and  taken  as  canceled, 
anything  herein  to  the  contrary  notwithstanding,  provided 
that  said  company  thereupon  delivers  to  said  applicant  its 
standard  form  of  policy." 

This  certificate  was  signed  by  defendants,  A.  C.  SpaflFord, 
N.  S.  Aagesen  and  F.  G.  Hogland,  "  attorneys  in  fact  for 
applicants  for  membership  and  insurance  in  the  proposed 
Illinois  Manufacturers'  Mutual  Insurance  Company  of  Rock- 
ford,  111."  Several  hundred  other  similar  applications  were 
made  and  certificates  issued  to  other  persons  signed  by  said 
attorneys  in  fact  for  all  the  applicants,  whereby  it  was 
alleged  that  each  certificate  holder  became  bound  to  the 
other  certificate  holders  for  mutual  indemnity  under  the 
conditions  of  the  certificates.  It  was  further  averred  that  com, 
plainants'  property  was  totally  destroyed  by  fire  and  notice 
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thereof  was  given  and  proof  of  loss  made,  but  the  attorneys 
in  fact  and  agents  for  the  certificate  holders  upon  the  oc- 
currence of  this  loss,  discontinued  business,  took  up  the 
certificates  except  from  complainants,  returned  to  the  other 
certificate  holders  their  notes  and  the  cash  not  spent  and 
abandoned  the  proposed  incorporation.  The  bill  made  the 
incorporators  and  certificate  holders  defendants,  and  sought 
contribution  from  them  to  pay  the  complainants'  loss. 

The  principal  claim  of  appellees  is  that  the  *'  Lloyds 
certificates "  issued  were  void  because  in  derogation  of  the 
statute  for  the  government  of  insurance  companies,  and 
that  the  bill  therefore  disclosed  no  right  in  the  complainants 
to  any  relief  under  their  certificate.  It  is  not  denied  that 
at  coinmon  law  a  number  of  people  might  properly  enter 
into  mutual  covenants  to  indemnify  each  other  against  loss 
by  fire,  and  that  unless  restricted  by  statute  such  agree- 
ments would  still  be  valid.  But  it  is  urged  that  the  certifi- 
cate holders  were  engaging  in  the  general  business  of  insur- 
ance and  attempting  to  act  as  a  corporation  and  exercise 
corporate  powers  before  being  legally  incorporated,  and  that 
such  action  was  in  opposition  to  and  in  violation  of  the 
statute.  It  seems  to  us  that  the  certificate  holders  were  not 
endeavoring  to  defeat  the  purpose  of  the  statute,  and  that 
their  action  could  not  have  that  effect.  An  attempt  was 
being  made  to  create  a  corporation  in  conformity  with  the 
statute,  and  it  was  necessary  to  obtain  applications  and  cash 
to  a  certain  amount  in  order  to  carry  out  that  purpose.  It 
might  not  be  expected  that  persons  not  directly  interested 
in  accomplishing  the  intended  object  would  make  appli- 
cations, pay  cash  and  make  notes  without  any  indemnity 
and  when  the  corporation  if  created  might  reject  their 
applications.  The  proposed  corporation  could  not  effect 
insurance  or  afford  fhem  indemnity.  That  could  be  done 
only  after  its  organization  should  be  completed.  Gent  v. 
Manf.  &  Mer.  Ins.  Co.,  107  111.  652;  Diversy  v.  Smith,  103 
111.  378.  The  plan  by  which  appellants  could  secure  tem- 
porary indemnity  pending  the  completion  of  the  organiza- 
tion was  in  furtherance  of  the  object  of  the  statute  as  an 
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important  and  material  aid  to  fulfilling  its  requirements. 
Nor  did  the  certificate  holders  assume  to  act  as  a  cor- 
poration. The  agreement  was  provisional  and  temporary- 
only  until  the  corporation  should  be  licensed  to  do  the 
business. 

In  the  conditions  of  the  policy  the  term  "  this  company  " 
is  employed,  and  it  is  argued  that  this  meant  the  non-exist- 
ent corporation  which  could  not  enter  into  any  contract  of 
insurance,  and  therefore  the  contract  was  void.  It  seems 
evident  that  thi§  term  was  nsed  to  mean  the  persons  who 
became  parties  to  the  contract  of  insurance  with  complain- 
ants and  not  what  was  styled  a  proposed  corporation 
which  the  contract  recognized  as  n(»t  yet  able  to  insure  and 
whose  completed  organization  was  to  terminate  the  contract. 
We  are  unable  to  see  that  the  parties  violated  the  -  law  in 
any  manner.  v 

It  is  also  claimed  that  there  were  such  willful  misrepre- 
sentations as  to  ownership  of  the  property  as  would  defeat  a 
recovery.  The  facts  stated  in  the  bill  show  that  there  was 
no  misrepresentation,  but  a  full  disclosure  of  title,  and  that 
complainants,  who  were  the  owners,  were  described  as  H. 
S.  Clark  &  Co.  on  the  advice  of  the  agent.  Lastly  it  is 
urged  that  equity  has  no  jurisdiction. 

The  enforcement  of  a  proportionate  contribution  from  the 
numerous  parties  to  the  agreement  for  mutual  indemnity, 
and  the  ascertainment  and  assessment  of  the  proportionate 
shares  of  such  parties  are  proper  subjects  for  a  court  of 
equity,  to  which  its  methods  of  procedure  are  well  adapted. 

In  our  opinion,  the  .demurrer  to  the  amended  bill  should 
have  been  overruled,  and  the  order  sustaining  the  same  and 
decree  dismissing  said  bill  are  reversed  and  the  cause  is 
remanded,  with  directions  to  overrule  the  demurrer  and  to 
take  such  proceedings  thereafter  as  are  not  inconsistent 
with  this  opinion. 

Reversed  and  remanded. 
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Charles  W.  Sheldon  and  J.  H.  Carney. 

Schools — Injunctions  to  Restrain  Erection  of  School  House — Dissolu- 
tion of  Interlocutory  Injunction — Practice — Appeal  and  Error, 

1.  The  hearing  on  a  motion  made  in  accordance  with  the  provisions  of 
Sees.  15,  16,  17,  18,  19  and  20,  Kurd's  Revised  Statutes,  Chap.  69,  page 
802,  is  not  contemplated  to  be  final  on  the  merits  of  the  case  where  facts 
are  in  issue. 

2.  A  temporary  injunction  having  been  granted  in  a  given  case,  affi- 
davits filed  in  support  of  a  motion  to  dismiss  not  agreed  to  be  read  in 
evidence  as  upon  final  hearing,  a  given  court  can  not  consider  them  as 
evidence,  upon  such  hearing. 

3.  No  appeal  can  be  taken  fropi  an  order  dissolving  a  temporary- 
injunction,  imless  the  cause  has  been  submitted  on  its  merits,  and  the 
injunction  then  dissolved.  In  such  case,  it  would  not  be  necessary  to 
enter  a  formal  decree  dismissing  the  bill  to  authorize  an  appeal. 

4.  Where  a  bill  sets  up  valid  grounds  for  relief  and  temporary  injimc- 
tion  is  granted,  and  upon  the  coming  in  of  an  answer  and  affidavits 
denying  the  allegations  of  the  bill,  the  injunction  is  dissolved,  it  does  not 
follow  that  the  bill  should  be  dismissed. 

5.  An  appeal  wiU  not  lie  from  an  interlocutory  decree  dissolving  an 
injunction;  but  a  decree  dissolving  an  injunction  may  be  either  interloc- 
utory or  final.  It  will  be  final  where  no  other  relief  is  sought  than  an 
injunction,  and  where  it  is  dissolved  for  want  of  equity  on  the  face  of  tiie 
bill;  but  such  an  order  of  dissolution  will  not  be  regarded  as  final  where 
there  has  been  an  answer  or  replication,  and  there  is  equity  on  the  face 
of  the  biU  and  the  hearing  not  final  on  its  merits,  but  only  on  motion 
alone,  or  where  there  is  other  relief  sought. 

6.  In  the  case  presented,  this  court  holds  ^  erroneous  the  dismissal 
of  the  bill  upon  entering  the  order  dissolving  the  injunction  and  that  the 
bill  should  have  been  set  down  for  trial. 

7.  Where  upon  hearing  in  such  case  the  proof  shows  that  the  equities 
were  with  the  complainant,  the  temporary  injunction  should  be  revived 
and  made  perpetuaL 

[Opinion  filed  May  25, 1893.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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Messrs.  MoIldupf  &  Tokbance,  for  appellants. 

Messrs.  H.  H.  McDowell  and  G.  W.  Patton,  for  appellees. 

Mr.  Justice  Lacey.  The  appellants  filed  their  bill  in 
eqnity  against  appellees  seeking  injunction  against  them, 
school  directors,  and  their  contractor,  from  building  a  school 
house  at  a  certain  point  and  from  carrying  out  the  contract 
generally.  The  bill  is  based  on  certain  alleged  irregularities 
and  omissions  in  the  vote  by  which  the  school  house  was 
authorized  to  be  built  and  site  purchased,  also  want  of  notice 
to  appellant  Clabby,  one  of  the  directors,  of  a  meeting 
called  to  purchase  a  school-house  site  and  to  let  the  contract. 
The  respondents,  the  appellees  here,  answered,  putting  in 
issue  the  material  allegations  of  the  bill,  a  temporary  in- 
junction having  been  granted  according  to  the  prayer  of  the 
bill. 

Upon  the  coming  in  of  the  answer  and  replication  the 
appellees  moved  the  court  to  dissolve  the  injunction,  which 
motion  the  court  took  under  advisement.  The  appellees  sup- 
ported their  motion  by  their  answers  and  certain  aflftdavits 
of  various  witnesses  which  were  taken  and  filed  with  the 
court.  ^ 

The  court  thereupon,  on  the  5th  day  of  January,  1892,  at 
the  January""  term  of  the  court,  after  a  full  hearing  of  said 
motion,  dissolved  the  said  injunction  and  dismissed  the  bill, 
retaining,  however,  the  said  bill  for  the  purpose  of  assessing 
damages  on  the  injunction  bond.  It  will  be  perceived  that 
the  cause  was  not  submitted  to  the  court  for  final  hearing 
on  its  merits,  nor  were  the  affidavits  on  file  agreed  by  the 
appellants  to  be  read  in  evidence  as  upon  final  hearing,  and 
without  such  agreement  the  court  could  not  consider  them 
as  evidence  upon  such  hearing. 

The  motion  to  dissolve  the  temporary  injunction  was  made 
under  Sees.  15, 16, 17, 18, 19  and  20,  Kurd's  Kevised  Statutes 
Chap.  69,  page  802.  The  hearing  on  a  motion  made  in 
accordance  with  the  provisions  of  these  sections  is  not  con- 
templated to  be  final  on  the  merits  of  the  case  where  facts 
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are  in  issue.  Section  20  provides  that  "  depositions  taken 
upon  a  motion  to  dissolve  an  injunction  may  be  read  in  the 
final  hearing  of  the  case." 

It  will  be  seen  therefore  that  ex  parte  affidavits  may  not 
be  thus  read.  From  an  examination  of  the  record  and  the 
above  provisions  of  the  statute,  it  will  be  seen  that  all  that 
was  submitted  to  the  court  by  the  parties  was  the  motion  to 
dissolve  the  temporary  injunction,  and  that  was  the  only 
question  the  court  should  have  passed  upon;  and  if  the  in- 
junction was  dissolved,  as  it  was,  the  bill  should  have4:)een 
retained  for  final  hearing  on  its  merits.  The  dissolution  of 
the  injunction  by  no  means  settled  the  case,  for  upon  a  final 
hearing  on  the  evidence,  had  it  appeared  that  allegations  of 
appellants'  bill  were  sustained,  then  the  court  should  have 
revived  the  injunction  and  made  it  perpetual.  The  court 
passed  upon  the  merits  of  the  bill  when  that  question  was 
not  submitted  to  it.  It  should  only  have  passed  on  the 
question  of  the  dissolution  of  the  temporary  injunction.  Had 
the  court  not  dismissed  the  bill  the  cause  would  not  be 
properly  before  us,  for  no  appeal  could  be  taken  from  an 
order  dissolving  a  temporary  injunction,  unless  the  cause 
had  been  submitted  on  its  merits,  and  the  injunction  then 
dissolved.  In  such  case  it  would  not  be  necessary  to  enter 
a  formal  decree  dismissing  the  bill  to  authorize  an  appeal. 
In  the  case  of  Prout  v.  Lomer,  79  111.  331,  it  was  held  that 
an  appeal  would  lie  from  an  order  dissolving  an  injunction 
where  the  only  rehef  sought  was  an  ini  unction.  In  the 
above  cited  case  it  was  held  that  there  was  no  equity  on  the 
face  of  the  bill,  admitting  all  the  allegations  to  be  true.  It 
was  an  attempt  of  a  principal  maker  of  a  note  to  enjoin  a 
bank  from  collecting  it,  against  the  maker,  because  the  bank 
held  it  as  collateral,  to  secure  a  debt  from  the  payee  and  it 
was  averred  that  the  bank  held  other  and  ample  securitj^  for 
the  payment  of  its  debt  and  that  as  bet\feen^  complainant 
and  the  payee,  the  note  was  fraudulent.  The  court  held  that 
as  the  maker  of  the  note  sought  to  be  enjoined  was  not  a 
surety  on  it,  but  principal,  he  had  no  standing  to  compel  the 
bank  to  resort  to  collaterals  for  its  payment  and  affirmed 
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the  decree  of  the  court  below.  Where  a  bill  sets  up  valid 
grounds  for  relief  and  temporary  injunction  is  granted,  and 
upon  the  coming  in  of  an  answer  and  affidavits  denying  the 
allegations  of  the  bill,  the  injunction  is  dissolved,  it  does  not 
follow  that  the  bill  should  be  dismissed.  Beam  v.  Denham, 
2  Scam.  58;  Martin  v.  Jamison,  39  111.  App.  248;  Gillet  v. 
Booth,  6  111.  App.^  429. 

In  no  case  can  a  bill  be  heard  on  its  merits  on  the  bill  and 
answer  except  where  replication  is  not  filed  within  four 
days  from  filing  the  answer;  and  after  filing  it  the  cause  is 
ready  for  hearing  and  may  be  heard,  but  in  the  latter  case 
there  must  he  proof  taken  in  the  regular  way.  Chap.  22, 
Sec.  28,  Ilurd's  E.  S.  220. 

But  on  the  coming  in  of  the  answer  prior  to  final  hearing 
the  defendants  may  move  to  dissolve  the  injunction  either 
in  vacation  or  term  time,  either  on  the  testimony  or  for 
want  of  equity  on  the  face  of  the  bill.  Sec.  14  and  15, 
Chap.  69,  pages  301  and  302  Ilurd's  K.  S.  An  appeal  will  not 
lie  from  an  interlocutory  decree  dissolving  an  injunction. 
Prescott  V.  Magchee,  4  Scam.  326.  But  a  decree  dissolving 
an  injunction  may  be  either  interlocutory  or  final.  It  will 
be  final  where  no  other  relief  is  sought  than  an  injunction, 
and  where  it  is  dissolved  for  want  of  equity  on  the  face  of 
the  bill.  Prout  V.  Lomer,  79  111.  331;  Titus  v.  Mabee,  25  111. 
232;  Prescott  v.  Magehee,  supra.  But  such  an  order  of  disso- 
lution will  not  be  regarded  as  final  where  there  has  been  an 
answer  or  replication,  and  there  is  equity  on  the  face  of  the 
bill  and  the  hearing  not  final  on  the  merits,  but  only  on  mo- 
tion alone  or  where  there  is*  other  relief  sought.  Beam  v. 
Denham,  2  Scam.  58,  and  other  cases  cited.  In  the  case  at 
bar  there  was  no  final  hearing  on  its  merits.  The  motion  to 
dissolve  the  injunction  before  that  time  ordered  was  sub- 
mitted to  the  court,  but  the  injunction  was  not  dissolved  for 
want  of  equity  on  the  face  of  the  bill.  Among  other  things 
it  was  charged  in  the  bill  and  denied  in  the  answer  that 
Clabby,  one  of  the  school  directors,  and  one  of  the  appel- 
lants, had  no  notice  of  the  letting  of  the  contract  to  build 
the  school  house  sought  to  be  enjoined  and  that  the  contract 
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was  fraudulent,  the  house  being  let  at  $1,000,  when  in  fact 
it  should  cost  only  $800.  These  were  vital  questions  of 
fact. 

The  court  therefore  erred  in  dismissing  the  bill  upon 
entering  the  order  dissolving  the  injunction.  The  bill 
should  have  been  set  down  for  trial. 

Upon  such  hearing,  the  proof  may  have  shown  that  the 
equities  were  with  the  appellants,  in  which  case  the  injunc- 
tion should  have  been  revived  and  made  perpetual.  The 
bill  being  improperly  dismissed,  upon  which  grounds  alone 
any  appeal  were  allowable  in  the  case,  the  correctness  of  the 
action  of  the  court  in  entering  the  interlocutory  order,  as  we 
hold  it  to  be,  dissolving  the  injunction,  is  not  a  question 
proper  for  us  to  pass  on  at  this  time ;  we  therefore  omit  to 
do  so.  The  decree  dismissing  the  bill  is  therefore  reversed 
and  the  cause  remanded  to  the  Circuit  Court  for  final  hear- 
ing on  the  merits  of  the  case  upon  such  evidence  as  the 
jmrties  to  the  suit  may  be  advised  it  is  necessary  to  intro- 
duce. 

The  decree  is  therefore  reversed  and  the  cause  remanded. 

Heversed  aiid  remanded. 


William  Harrison 

V. 

Louis  A.  Lenz,  Sheriff. 

TTes;pa9B—SaLe.  of  Goods  Held  on  Consignment — BailmentB, 

1.  Whether  a  certain  written  contract  in  a  given  case  amounts  to  a 
sale  of  goods,  or  whether  it  is  a  consignment  and  not  a  sale,  are  ques- 
tions of  law  to  be  determined  therefrom. 

2.  When  the  identical  article  delivered  is  to  be  restored  in  the  same 
or  an  altered  form,  the  contract  is  of  bailment,  and  the  title  to  the  prop- 
erty is  not  changed;  but  when  there  is  no  obligation  to  restore  the  specific 
article,  and  the  receiver  is  at  liberty  to  return  another  thing  of  equal 
value,  or  the  money  value,  he  becomes  a  debtor  to  make  a  return  and 
the  title  to  the  property  is  changed;  it  is  a  sale.  J 
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8.  In  an  action  of  trespass  brought  against  a  sheriff  to  recover  the 
price  of  certain  goods  sold  by  him  on  an  execution  in  favor  of  a  person 
named,  the  plaintiff  contending  that  the  same  were  consigned  to  the  ex- 
ecution debtor  as  his  agent,  and  the  defendant  taking  the  ground  that 
the  transaction  was  a  sale,  this  court  construes  the  written  contract  and 
holds  that  the  same  and  the  transaction  under  it  did  not  amount  to  a 
sale,  express  or  implied;  that  it  was  simply  a  bailment,  and  renders  judg- 
ment for  the  plaintiff. 

[Opinion  filed  May  25, 1893.] 

Appeal  from  the  Circuit  Court  of  Marshall  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  John  E.,  Pollock  and  Edward  Baeby,  for  appel- 
lant. 

Mr.  Fbed.  S.  Potter,  for  appellee. 

Mb.  Justice  Lacey.  This  was  an  action  of  trespass  by 
appellant  against  appellee,  sheriff  of  Marshall  County,  Illi- 
nois, to  recover  the  price  of  certain  goods  sold  by  the  ap- 
pellee on  an  execution  in  favor  of  Martin  &  Co.,  dated 
August  12,  1892,  against  the  goods  and  chattels  of  T.  L. 
Harrington,  the  said  goods  being  levied  on  as  the  property 
of  Harrington.  The  appellant  was  a  wagon  mauufacturer, 
residing  and  carrying  on  his  business  in  Grand  Kapids, 
State"  of  Michigan.  Harrington  resided  in  Henry,  Marshall 
County,  Illinois,  and  was  engaged  in  the  sale  of  wagons  at 
that  place,  and  held  certain  wagons  belonging  to  appellant 
on  consignment  as  his  agent  or  factor  for  sale  as  is  insisted 
by  the  latter,  but  as  purchaser  and  owner  as  is  insisted  by 
appellee.  By  agreement  of  the  parties  on  the  trial  it  was 
stipulated  that  in  case  of  recovery,  appellant  should  recover 
the  invoice  price  of  the  goods  as  shown  by  the  contract 
introduced  in  evidence,  and  that  there  were  twenty-one 
wagons  sold  by  the  sheriff  on  the  execution  against  Har- 
rington. The  invoice  price  of  twelve  of  the  wagons  was 
S45  each  and  twelve  of  them  $47  each.  There  were  three 
of  them  sold  by  Harrington.    It  does  not  appear  what  the 
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invoice  price  of  the  three  sold  was,  forty-five  or  forty-seven 
dollars  each.  But  allowing  the  three  to  be  of  the  §47  class, 
it  would  leave  nine  of  the  twenty-one  sold  by  the  sheriJHf  of 
the  $47  wagons  and  the  balance  of  the  $45  wagons,  or  the 
amount  realized  by  the  sheriff  according  to  stipulation  of 
$963. 

There  was  but  one  consignment  of  goods  made  by  the 
appellant  to  Harrington  and  that  was  of  the  date  of  1st  day 
of  June,  1893,  under  a  written  contract  between  the  parties 
dated  4th  March,  1893,  and  the  wagons  levied  on  and  sold 
by  the  appellee  were  a  part  of  that  consignment.  There  is 
no  evidence  to  show  that  Harrington  ever  represented  to 
any  one  that  he  was  the  owner  of  the  wagons  or  that  appel- 
lant ever  authorized  him  to  do  so:  but  on'  the  contrarv  Har- 
rington  informed  one  of  the  execution  creditors  before  the 
execution  was  issued  that  he  was  not  the  owner  of  the 
wagons  but  held  them  on  consignments.  There  is  no  evi- 
dence of  any  actual  fraud  in  the  relations  of  appellant  and 
Harrington  or  covert  attempt  to  deceive  the  public.  The 
entire  case  hinges  on  the  construction  to  be  given  to  the 
contract  between  Harrington  and  appellant  under  which 
the  wagons  were  shipped.  If  under  a  fair  construction  it 
was  a  sale  then  the  court  below  decided  the  case  correctly; 
if  a  consignment,  then  error  was  committed  and  the  judg- 
ment should  have  been  for  appellant.  The  substance  of  the 
contract  is  as  follows :  First.  Appellant  api)ointed  Har- 
rington to  act  as  his  agent  for  the  sale  of  wagons  in  Henry, 
Illinois.  Second.  Harrington  accepts  the  agency  and 
agrees  to  pay  all  the  freight,  local  and  general  taxes  on  the 
Avagons,  have  the  property  housed  and  under  cover  and  will 
make  good  any  loss  or  damage  by  fire;  pay  all  expenses 
whatever;  will  sell  to  no  person  or  firm  on  credit,  except 
such  as  is  of  undoubted  solvency  and  financially  responsible, 
and  on  all  time  sales,  which  shall  not  exceed  twelve  months, 
will  take  notes  on  blanks  furnished  by  and  payable  to  the 
order  of  William  Harrington  (the  blanks  furnished  were  pay- 
able to  Harrington,  however),  with  interest  at  the  rate  of 
seven  per  cent  per  annum  from  date  of  sale;  will  indorse  all 
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notes  guaranteeing,  their  prompt  payment  when  and  where 
due;  will  so  conduct  the  business  that  the  time  of  final  pay- 
ment in  Grand  Rapids  shall  not  exceed  twelve  months  from 
date  of  shipment;  will  transmit  to  the  oifice  of  appellants 
the  proceeds  of  each  cash  sale  or  part  cash  sale  on  the  day 
the  sale  is  made,  or  by  first  mail  thereafter;  and  on  the  last 
day  of  every  month  will  make  out  an  account  of  all  sales 
for  the  current  month  and  transfer  the  same  together  with 
all  notes  to  the  oflice  of  the  party  of  the  first  part;  and  at 
any  time  thereafter  twelve  months  from  dia,te  of  shipment, 
to  give  his  own  note  for  balance  of  consignment  unpaid  on 
four  months,  with  interest  at  seven  per  cent  from  date  last 
above  named,  if  so  required  by  the  party  of  the  first  part 
(appellant);  but  nothing  herein  shall  be  construed  as 
amounting  to  a  positive  sale  without  said  requirements,  and 
that  during  the  continuance  of  the  contract  they  will  sell 
no  \jragon  other  than  the  Harrison  wagon.  Third.  It  was 
agreed  that  the  party  of  the  first  part  (appellant)  will  in- 
voice all  wagons  to  the  party  of  the  second  part  at  the  price 
specified  on  the  back  of  the  agreement,  and  that  on  final 
settlement  of  each  consignment  all  sums  over  and  above  such 
specified  price  for  which  the  party  of  the  second  part  may 
sell  the  wagons  shall  be  allowed  to  the  party  of  the  second 
part  as  full  commission  and  all  other  charges  more  especially 
enumerated  in  clause  two  of  this  agreement.  Fourth.  AH 
wagons  shipped  by  the  party  of  the  first  part  shall  be  on  the 
terms  specified  in  the  agreement  unless  named  otherwise  in 
the  order  and  invoice.  Fifth.  In  case  the  party  of  second 
part  disregards  in  any  manner  any  of  the  covenants  of  the 
agreement  the  same  shall,  at  the  option  of  the  said  party 
of  the  first  part,  at  once  cease  and  determine  and  the  party 
of  the  second  part  shall  deliver  to  the  party  of  the  first  part 
on  demand  all  wagons  or  parts  of  the  same  unsold  free  from 
any  charge  whatever. 

Whether  the  above  contract  amounts  to  sale  of  any  goods 
delivered  to  Harrington  in  accordance  with  its  terms  and  is 
a  device  under  the  guise  of  a  consignment  and  agency  to 
secure  the  appellant  in  the  transactions,  or  whether  it  is  a 
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consignn^ent  and  not  a  sale  in  fact,  are  questions  purely  of 
law  to  be  determined  from  an  inspection  of  the  contract 
itself  as  fully  held  in  Chickering  v.  Bastress,  130  111.  206; 
Murch  V.  Wright,  46  111.  487. 

It  has  often  been  held  in  this  State  as  a  guiding  rule,  as 
found  in  the  following  authorities,  that  "  it  is  a  settled  rule 
that  when  the  identical  article  delivered  is  to  be  restored  in 
the  same  or  an  altered  form,  the  contract  is  of  bailment  and 
the  title  to  the  property  is  not  changed;  but  when  there  is 
no  obligation  to  restore  the  specific  article,  and  the  receiver 
is  at  liberty  to  return  another  thing  of  equal  value  or  the 
money  value,  he  becomes  a  debtor  to  make  a  return  and  the 
title  to  the  property  is  changed;  it  is  a  sale."  Chickering 
V.  Bastress,  supra;  Lonergan  v.  Stewart,  55  111.  49  and 
authorities  there  cited;  Richardson  v.  Olmstead,  74  111. 
213.  So  in  the  case  of  Chickering  v.  Bastress,  aupra^  the 
transaction  was  held  to  be  a  sale;  but  in  that  contract  there 
was  this  provision,  which  is  wholly  wanting  in  the  one  re- 
cited above,  viz  :  Under  the  contract  in  that  case  Pelton  & 
Co.  (the  consignees  of  the  pianos)  were  vested  with  the  power 
and  right  of  discharging  themselves  from  any  further  obli- 
gations as  respected  all  the  pianos  in  any  one  invoice,  by 
paying  to  the  Chickerings  the  negotiable  promissory  note 
given  therefor,  but  which  for  the  purpose  of  disguising  the 
real  nature  of  the  contract  was  called  an  "  advance."  This 
was  the  main  question  and  provision  in  the  contract  on 
which  the  decision  of  the  case  rested.  There  were  some 
other  terms  of  the  agreement  commented  on  in  the  Chicker- 
ing case  to  be  found  in  the  contract  in  this  case,  such  as,  that 
the  consignee  had  the  right  to  sell  at  his  own  price,  retain- 
ing the  surplus  as  his  commission,  and  was  obliged  to  pay 
all  charges  of  freight,  etc.;  but  had  it  not  been  in  connection 
with  the  other  provision  named  we  can  not  think  that  the 
court  would  have  held  it  to  have  been  a  sale. 

In  the  contract  before  us  we  find  no  provision  that  allows 
Harrington  to  take  the  wagons  on  his  own  account  by  pay- 
ing for  them.  The  nearest  to  such  a  provision  is  the  condi- 
tion found  in  the  second  clause  of  the  contract,  that  appel- 
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lant  might,  at  his  option,  after  the  expiration  of  twelve 
months  from  the  date  of  the  shipment,  determine  that  the 
transaction  should  be  a  sale  and  Harrington  be  compelled 
to  give  his  notes  for  the  property  consigned;  but  nowhere 
does  Harrington  have  any  option  of  the  kind.  Had  such 
an  one  been  given  we  have  no  doubt,  under  the  authorities 
above  cited,  that  the  transaction  would  have  been  a  sale. 

We  think,  therefore,  that  the  contract  and  transaction 
under  it  in  delivering  the  wagons  to  Harrington  did  not 
amount  to  a  sale,  express  or  implied;  by  law  it  was  a  bail- 
ment. 

If  then  it  was  a  consignment,  it  made  no  difference 
whether  the  appellee  had  notice  of  appellant's  claim  to  the 
property;  he  could  get  no  right  to  it  by  the  levy  or  other- 
wise. The  condition  of  notice  in  appellant's  refused  instruc- 
tions was  unnecessary.  The  court  below  held  as  the  law 
that  the  transaction  was  one  of  bailment ;  it  ought  then  to 
have  been  consistent  with  the  holding  to  have  found  for 
appellant.     Gray  v.  Agnew,  95  111.  315. 

Holding  that  the  court  below  erred  in  finding  there  was 
a  sale  of  the  wagons  to  Harrington  and  in  entering  judg- 
ment against  appellant,  the  judgment  of  the  court  below  is 
reversed,  and  as  the  amount  of  the  recovery  is  agreed  on, 
and  no  question  of  fact  to  be  settled  by  a  jury,  we  render 
judgment  in  this  court  for  the  amount  due  in  favor  of  appel- 
lant against  appellee,  to-wit,  $963,  and  the  costs  of  this 
court  and  the  court  below. 

Judgment  reversed  and  judgment  rendered  here. 

Finding  of  facts  to  be  incorporated  in  the  final  judgment, 
as  being  different  from  those  found  by  the  court  below  and 
upon  which  the  judgment  of  this  court  is  based,  viz : 

"  And  the  court  finds  that  the  defendant  in  the  execution, 
T.  L.  Harrington,  held  the  wagons  and  property  in  question, 
the  basis  of  the  judgment  herein,  as  the  agent  and  factor  of 
appellant  and  held  the  same  for  sale  as  such,  and  that  he, 
the  said  Harrington,  was  not  at  the  time  of  the  levy  or  any 
time  before  or  after,  the  owner  of  the  said  property,  but  on 
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the  contrary,  the  appellant  was  at  the  time  of  the  said  levy 
and  sale  the  hmia  fide  owner  of  the  said  property  and  had 
the  right  to  l^he  possession  thereof  as  against  the  said  exe- 
cution creditors  of  Martin  &  Co.,  and  as  against  the  appel- 
lee, the  said  sheriff,  and  as  against  any  other  persons  whom- 
soever. The  above  finding  is  based  solely  on  the  written 
contract  between  the  said  appellant  and  the  said  T.  L.  Har- 
rington appearing  in  evidence,  dated  March  4,  1892,  and  is 
the  result  of  the  legal  construction  given  to  the  same  by 
this  court;  and  it  is  further  found  that  there  is  no  other  evi- 
dence tending  to  establish  a  sale  of  the  said  goods  by  said 
appellant  to  said  Harrington;  and  we  further  find  that  the 
amount  of  the  judgment  herein  is  fixed  by  the  evidence  and 
agreement  of  the  parties  thereto  appearing  in  the  record." 


T.  F.  Stroud 

V. 

Michael  Mulcahy. 


Contracts^ 

In  an  action  brought  by  a  sub-contractor  to  recover  for  digging  a 
ditch,  it  appearing  that  the  work  was  not  completed,  a  recoverj'  being 
had  for  a  sum  much  less  than  the  price  agreed  upon,  the  defendant  con- 
tending that  the  contract  sued  on  being  si)ecial,  there  could  be  no  recov- 
ery on  the  common  counts  for  the  performance  of  a  portion  of  the  work 
only;  and  that  to  entitle  the  plaintiff  to  recover  on  a  quautuvi  meruit  it 
was  necessarj'  to  declare  specially,  this  court  declines  to  consider  the 
point,  it  being  raised  herein  for  the  first  time,  and  holds  that  the  affida- 
vits filed  in  support  of  a  motion  for  a  new  trial  showing  that  one  of  the 
jurors  was  asleep  during  a  portion  of  the  trial  and  certain  newly  discov- 
ered testimony  were  not  sufficient  of  themselves  to  warrant  the  court  in 
setting  aside  the  verdict. 

[Opinion  filed  May  25,  1S93.] 

Appeal  from  the  Circuit  Court  of  Livingston  County; 
the  Hon.  C.  R.  Stark,  Judge,  presiding. 
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Mr.  A.  C.  Ball,  for  appellant. 
Mr.  B.  F.  Jones,  for  appelleo. 

Per  Curiam.  This  was  an  action  of  assumpsit  by  appoUee 
to  recover  for  digging  a  ditch  for  appellant.  The  work  was 
done  under  a  sub-contract  taken  from  appellant  who  had 
contracted  to  construct  certain  ditches  for  the  city  of  Pon- 
tiac 

The  declaration  contained  only  the  common  counts.  Upon 
the  trial  appellee  introduced  a  written  contract  whereby  it 
was  agreed  that  he  should  construct  a  ditch  of  certain 
depth  and  width  8,000  feet  long,  for  which  appellant  was  to 
pay  him  $500.  He  testified  that  he  completed  the  ditch  ac- 
cording to  contract  in  August,  1886.  Appellant  denied 
that  appellee  completed  the  ditch  and  showed  by  himsf^lf 
and  other  witnesses  that  he  was  compelled  to  do  a  groat 
part  of  the  work  himself.    There  was  a  recovery  for  $100. 

The  chief  point  of  contention  made  by  appellant  is  that 
the  contract  sued  on  being  special,  there  could  be  no  recov- 
ery on  the  common  counts  for  the  performance  of  a  portion 
of  the  work  only;  that  to  entitle  the  plaintiff  to  a  recovery 
on  a  quantum  ntermt  it  was  necessary  to  declare  specially. 
So  far  as  the  record  discloses,  this  point  is  made  for  the  first 
time  here.  Ample  opportunity  was  afforded  appellant  to 
have  this  well  settled  rule  of  law  presented  to  the  jury  in 
the  form  of  an  instruction. 

We  are  disposed,  therefore,  to  allow  the  judgment  to  stand, 
especially  in  view  of  the  testimony  of  appellee  that  he  com- 
pleted the  ditch  in  August,  1886. 

The  affidavits  filed  in  support  of  the  motion  for  a  new 
trial  showing  that  one  of  the  jurors  was  asleep  during  a 
portion  of  the  trial,  and  showing  newly  discovered  testi- 
mony, were  not  sufficient  of  themselves  to  warrant  the  court 
in  setting  aside  the  verdict 

Judgment  affirmed. 


Tot.  XLVTI  if 


■■ 
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National  Syrup  Company 

til  '^/ 

ilJ.  *u  Albert   Carlson. 


47      17» 
1928  ^641 


Master  a7id  Sert'aiit — Negligence  of  Former — Personal  Injunj — Un- 
railed  Elevator  Shaft — Release. 

In  an  action  brought  by  an  employe  to  recover  for  personal  injuries 
suffered  in  the  course  of  his  employment  throuj?h  falling  into  an  impro- 
tected  elevator  shaft,  this  court  holds  tliat  the  evidence  suppoi*ts  a  finding 
of  negligence  on  the  part  of  the  defendant;  that  the  release  of  damages 
obtained  from  the  plaintiff  on  account  of  his  injuries  was  not  fairly  ob- 
tained, and  that  the  judgment  in  his  favor  can  not  be  disturbed. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circtiit  Court  of  Winnebago  Count}'; 
the  Hon.  John  D.  CkxVbtkee,  Judge,  presiding. 

Messrs.  Walker  &  Eddy  and  A.  D.  Eaely,  for  appellant. 
Mr.  Charles  A.  Works,  for  appellee. 

Mr.  Justice  Cartwright.  This  case  was  before  this  court 
on  a  former  append,  when  the  judgment  was  reversed  on 
account  of  errors  in  giving  instructions  and  in  rulings  on  the 
admission  of  evidence.  National  Syrup  Co.  v.  Carlson,  42 
111.  App.  178. 

The  case  was  reinstated  in  the  Circuit  Court  and  again 
tried.  At  the  close*  of  the  evidence  for  the  plaintiff,  the 
defendant  entered  its  motion  to  have  the  court  direct  a  verdict 
for  defendant.  The  motion  was  overruled  and  at  the  con- 
clusion of  all  the  evidence  in  the  case,  was  renewed  and 
again  overruled.  The  defendant  then  askal  the  court  to  in- 
struct the  jury  that  the  evidence  was  insufficient  to  maintain 
the  plaintiff's  cause  of  action  charged  in  his  declaration,  and 
that  their  verdict  should  be  for  the  defendant,  but  the  court 
refused  to  so  instruct  the  jury.    No  other  instruction  was 
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asked  or  given.  A  verdict  for  $3,000  was  returned,  on 
which  the  court,  after  overruling  a  motion  for  a  new  trial, 
entered  judgment  and  the  defendant  appealed. 

The  case  now  comes  before  us.  on  the  refusal  of  the  Circuit 
Court  to  direct  a  verdict  for  appellant. 

It  is  urged  that  the  action  of  the  court  was  wrong  because 
the  evidence  adduced  at  the  trial  proved  that  appellee  was 
not  in  the  exercise  of  ordinary  care  for  his  own  safety,  and 
failed  to  prove  that  appellant  owed  him  any  duty  which  it 
omitted  to  perform,  and  because  appellee  had  released  the 
damages  sued  for. 

The  claim  is  that  there  was  such  a  substantial  failure  of 
evidence  tending  to  prove  the  cause  of  action  charged  in  the 
declaration,  or  tending  to  invalidate  tlie  release  signed  by 
appellee,  that  no  verdict  for  him  could  be  suffered  to  stand, 
and  that  the  direction  should  have  been  given.  There  were 
important  diflFerences  between  the  testimony  of  appellee  as 
given  on  the  two  trials ;  that  given  on  the  Last  trial  being 
decidedly  stronger  for  himself  on  the  material  matters  of 
fact.  He  is  a  Swede,  and  there  was  some  evidence  tending 
to  shows  that  perhaps  at  the  first  trial  he  did  not  fully  under- 
stand the  questions  put  to  him,  or  was  not  accurately  under- 
stood. These  differences  were  fully  set  before  the  jury,  and 
his  credibility  was  peculiarly  for  them  and  the  judge  who 
approved  the  verdict.  They  had  much  better  opportunities 
for  judging  of  his  credibility  than  we  have,  and  they  evi- 
dently gave  him  credit.  The  evidence  before  the  jury  in  his 
behalf  tended  to  prove  substantially  the  following  facts: 
Appellee  had  worked  in  the  glucose  factory  for  a  former 
proprietor,  and  had  worked  there  for  appellant  since  March, 
1889.  His  work  was  on  the  second,  third  and  fourth  floors. 
Just  before  December  8,  1889,  he  had  been  working  on  the 
day  gang,  and  on  that  day,  which  was  Sunday,  he  changed 
to  the  night  gang.  The  factory  ran  night  and  day,  and  one 
hundred  and  forty  men  were  employed.  lie  came  to  the 
factory  on  that  Sunday  noon  with  his  dinner  pail,  and  met 
the  foreman,  who  said  that  they  did  not  have  steam  then 
and  could  not  start  the  presses,  and  told  him  to  go  home  and 
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come  back  at  nine  o'clock  that  evening  and  help  Mr.  Swan- 
son  set  the  presses.  As  stated  in  the  former  opinion,  there 
were  two  sets  of  stairs,  the  main  stairway  on  the  south  side 
near  the  east  end,  and  the  other  on  the  north  side  about  the 
middle  of  the  building.  Each  had  successive  flights  above 
each  other  to  the  stories  above.  Appellee  went  up  the  south 
stairway  to  the  second  floor  and  crossed  to  the  north  stair- 
way and  went  up  to  the  fourth  floor,  where  his  working 
clothes  and  lantern  were,  and  left  his  dinner  pail.  He  then 
went  home  and  at  eight  o'clock  heard  a  whistle,  w^hich  he 
supposed  to  be  for  the  hands,  and  got  his  supper  and  went 
to  the  factory,  where  he  arrived  about  nine  o'clock.  The 
factory  was  dark,  but  there  were  some  employes  in  the  build- 
ing. He  went  up  by  the  south  stairway  to  the  third  floor, 
and  there  found  his  boss,  Mr.  Hade,  and  Mr.  Swanson,  whom 
he  was  to  assist,  and  some  person  whom  he  could  not  distin- 
guish who  had  a  light  near  the  east  end  of  the  room.  He 
asked  Hade  if  he  had  work  for  him  and  Hade  replied  that 
they  had  lots  of  work  as  soon  as  they  were  ready;  that  they 
had  not  got  a  light  yet,  and  that  he  should  go  and  change 
his  clothes  and  get  his  lantern  and  look  after  the  press  cloths 
and  get  them  ready.  The  factory  was  supplied  with  electric 
lighting  apparatus,  but  was  not  then  lighted.  Running 
west  from  the  south  stairway,  up  which  appellee  had  come, 
there  were  presses  along  the  south  wall.  North  of  them 
and  between  them  and  the  vacuum  pans  and  pumps  there  was 
a  passage  way  which  ran  west  to  and  along  the  elevator 
which  was  its  north  boundary  at  the  point  where  the  eleva- 
tor was  located.  West  of  the  elevator  the  passage  way 
turned  north  and  ran  across  the  floor  to  the  north  stairway, 
the  elevator  being  in  the  angle.  The  elevator  opening  had 
posts  at  the  corners  into  which  a  railing  two  by  four  inches 
was  framed  at  the  ends  and  fastened  by  nails  as  a  protection 
around  the  hole  in  the  floor.  The  railing  on  the  south  side 
along  the  passage  way  had  been  taken  away  that  day,  and 
the  elevator  let  down  into  the  basement  to  raise  a  large 
vacuum  pan  in  sections.  Appellant  claims  that  the  railing 
was  off  on  Saturday,  when  appellee  was  at  work  about  there, 
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and  the  testimony  of  Erickson,  the  carpenter,  and  Linholm, 
the  steam  fitter,  is  relied  upon  to  prove  it;  but  Erickson  tes- 
tified that  he  did  not  remember  seeing  it  off  Saturday,  and 
Linholm  said  that  he  could  not  swear  to  it.  Appellee  testi- 
fied that  he  did  not  see  it  off,  and  Arthur  McCarthy,  an 
employe  who  saw  it  off  Sunday,  did  not  remember  seeing  it  off 
before.  On  Sunday  evening  when  it  was  time  to  quit  work 
for  the  day  Erickson,  the  carpenter,  told  Frank  Bowers,  who 
had  charge  of  the  carpenters  and  millwrights,  that  the  rail- 
ing ought  to  be  fixed,  and  Bowers  told  him  to  do  it  the  first 
thing  in  the  morning.  A  section  of  the  vacuum  pan  and  the 
jack  with  which  it  had  been  elevated,  occupied  the  south 
part  of  the  passage  way.  When  appellee  was  told  to  get  his 
clothes  and  lantern,  he  started  along  this  passage  way,  and 
Swanson  walked  behind  him.  Appellee  held  out  his  hands 
to  find  the  railing  and  walked  into  the  open  elevator  hole 
and  fell.  The  route  taken  was  the  one  customarily  traveled 
by  appellee,  and  which  he  testified  was  the  safest  and  best, 
usuall3\  It  is  claimed  that  the  railing  was  frequently  off, 
but  the  evidence  on  the  last  trial  does  not  justify  the  claim. 
The  manner  of  its  construction  shows  that  it  was  not 
designed  to  be  opened  in  the  prosecution  of  the  current  busi- 
ness of  the  factory.  If  it  had  been  so  designed  it  would 
surelv  liave  been  made  to  lift  or  swinff  or  would  be  remov- 
able  like  a  bar;  but  it  was  fastened  permanently  with  nails, 
and  was  not  intended  to  be  taken  out  except  as  any  other 
permanent  structure  might  be  removed  in  case  of  necessity. 
It  was  sometimes  removed  for  the  purpose  of  putting  in  new 
and  heavy  fixtures  requiring  such  removal,  when  it  was 
again  permanently  fastened  to  the  posts  by  nailing. 

There  is  no  evidence  that  it  had  been  off  recently  before 
the  accident.  On  this  occasion  it  was  necessary  to  take  the 
railing  off,  but  it  was  left  off  at  night  when  no  longer  neces- 
sary, after  attention  had  been  specially  called  to  it  and  when 
employes  were  expected  to  resume  work  that  night.  No 
warning  was  given  of  its  condition,  and  there  was  no  light 
to  show  the  danger  at  a  time  when  appellee  had  been  ordered 
to  be  there  and  when  he  and  other  employes  were  expected 
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to  go  to  work.     These  facts  were  sufficient  to  support  a 
finding  of  negligence  on  the  part  of  ap]>ellant. 

Appellee  came  to  the  factory  in  pursuance  of  orders.  lie 
found  others  there  and  found  his  boss,  who  told  him  to  get 
his  clothes  and  lantern.  The  factory  was  dark,  and  he  was 
going  to  get  his  light  so  that  he  could  see  to  get  the  cloths 
ready  for  the  presses.  He  took  the  usual  route  along  the 
passage  way  where  a  railing  was  usually  in  place,  perma- 
nently attached  to  the  posts,  without  any  notice  of  its  being 
away.  We  are  not  prepared  to  say  that  the  jury  could  not 
rightfully  find  that  he  was  in  the  exercise  of  ordinary  care. 

Appellee  was  confined  with  his  injuries  for  some  time, 
and  appellant  paid  his  wife  on  pay  days  amounts  equal  to 
what  his  wages  would  have  been,  and  when  he  got  out  of 
the  house  and  went  to  the  factory,  the  paymaster  gave  him 
$22.50,  and  took  a  release  of  damages  on  account  of  his  inju- 
ries. There  was  no  contradiction  in  the  evidence  as  to  the 
release.  He  could  not  read  English  and  the  release  was  not 
read  to  him,  but  he  was  led  to  believe  that  it  was  a  paper  to 
enable  the  paymaster  to  show  Avhere  the  money  Avent.  He 
was  told  that  he  should  sign  his  name  for  the  money  and 
did  so.  The  release  was  not  fairly  obtained,  and  did  not 
operate  to  release  the  damages  sued  for. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


City  of  Peoria 

V. 

Thomas  J.  Walker. 


Municipal  Corporations — Negligence — Personal  Injuries — Excavation 
in  Highway — Comparative  Negligence. 

1.  A  municipal  corporation  has  the  right  to  have  gas  and  water 
pipes  sunk  in  its  streets,  and  to  give  permission  for  the  sinking  thereof, 
and  in  such  case  the  city  is  only  required  to  use  ordinary  care  in  notify- 
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ing  the  public  traveling  on  such  streets  of  the  true  condition  thereof, 
and  if  the  public  knows  of  such  condition,  or  by  the  exercise  of  ordinary 
car^ould  have  known  of  it,  the  city  is  excusable  for  failure  to  give  notice. 

2.  A  person  is  negligent  in  placing  himself  in  a  position  where  by  the 
frightening  of  his  horses  he  will  be  in  peril,  particularly  where  there  is  a 
safer  way  open. 

3.  If  ordinary  prudence  requires  it,  a  municipality  must  construct 
barriers  against  teams  and  wagons  falling  into  ditches  being  excavated 
in  its  streets,  and  it  is  a  matter  of  fact  for  the  jury  in  a  given  case  to  deter- 
mine whether  ordinary  care  required  the  city  to  guard  against  such  acci- 
dent as  happened  in  such  case. 

4.  When  in  a  given  case  a  jury  has  found  facts  upon  which  their  ver- 
dict must  necessarily  be  based,  on  insufficient  evidence,  and  contrary  to 
common  reason  and  justice,  it  is  the  duty  of  this  court  upon  appeal  to  set 
aside  such  verdict. 

5.  In  an  action  brought  to  recover  from  a  municipality  for  a  personal 
injury  alleged  to  have  been  occasioned  through  its  negligence  in  con- 
nection with  an  excavation  in  one  of  its  streets,  this  court  holds  that  the 
plaintiff  was  negligent  in  driving  upon  tliat  portion  of  the  street  in  ques- 
tion, where  he  received  his  injury,  and  that  the  judgment  in  his  favor 
can  not  stand. 

6.  There  can  be  no  recovery  in  such  case  where  the  plaintiff  when 
injured  was  not  exercising  ordinary  care. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
lion.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  "W.  T.  WniTma  and  John  W.  Culbertson,  for 
appellant. 

llessrs.  Irwin  &  Sle^imons,  for  appellee. 

IMr.  Justice  Lacet.  The  appellee  brought  suit  against 
the  appellant  in  an  action  of  case  to  recover  damages  for 
injuries  to  one  of  his  feet,  caused,  as  he  alleged,  in  not  keep- 
ing its  streets  in  reasonable  repair,  by  reason  of  which  he 
was  compelled  to  jump  from  his  wagon,  and  by  lighting 
with  the  hollow  of  his  foot  on  a  street  car  rail,  injured  it. 

The  cause  was  tried  in  the  court  below  and  there  was 
recovery  for  $1,100  by  verdict  of  a  jury  and  judgment,  and 
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appeal  taken  from  that  court  to  this  and  reversal  asked  on 
several  grounds,  the  most  important  of  which  is  that^  the 
verdict  is  manifestly  against  the  weight  of  the  evidence  and 
the  court  gave  improper  instructions  for  appellee  and  refused 
proper  ones  offered  by  appellant. 

Adams  street,  in  the  city  of  Peoria,  on  the  11th  of  May, 
1891,  the  day  of  the  accident,  and  at  the  place  where  it 
occurred,  was  situated  as  to  location  and  surroundings  as  fol- 
lows, viz  :  Adams  street  being  one  of  the  main  streets  in  the 
city,  runs  from  a  northeasterly  to  a  southwesterly  direction, 
and  above  where  it  intersects  Franklin  street,  is  sixty  feet 
and  below  that  point  is  fifty  feet  wide;  at  a  certain  point 
Franklin  and  Harrison  street  cross  it  at  certain  angles,  the 
last  named  street  running  north  and  soutli — Harrison  street 
being  east  of  Franklin  street  and  300  feet  from  it.  Adams 
street  runs  in  the  same  general  direction  with  the  Illinois 
river  from  the  northeast  to  the  southwest;  and  it  is  called 
up  and  down  according  to  the  flow  of  the  river.  There  was 
an  electric  street  railway  in  operation  on  Adams  street  on 
the  day  of  the  accident,  and  had  been  so  for  some  time. 
The  street  car  company  had  the  right  of  way  on  the  street 
fourteen  feet  wide,  and  was  operating  a  double  track  on  the 
street  extending  past  the  intereections  of  Franklin  and  Har- 
rison streets. 

By  permission  of  the  city,  the  gas  company  some  time 
prior  to  the  accident  had  been  laying  its  service  pipe  in 
Adanis  street  along  and  past  its  intersections  with  Frank- 
lin and  Harrison  streets  and  was  so  engaged  on  the  said 
11th  day  of  May,  the  work  having  been  suspended  since  the 
4th  day  of  May  in  order  to  give  the  water  company,  which 
by  similar  permission  was  laying  its  water  pipe  across 
Adams  street,  coming  down  from  Franklin  street,  opportunity 
to  lower  its  pipe  so  that  the  gas  pipe  could  cross  it  on  a 
level.  Before  the  morning  of  the  11th  May  the  water 
company  had  lowered  its  pipe  and  filled  up  the  ditch  under 
the  railway  tracks  and  from  the  tracks  across  the  lower  or 
river  side  of  the  street  so  that  teams  and  wagons  passing 
up  and  down  the  street  could  pass  on  the  entire  width  of 
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the  street  between  the  lower  part  of  the  electric  railway 
track  and  the  lower  curbstone  of  the  street,  except  at  the 
point  opposite  the  place  of  accident  two  to  three  feet  was 
obstructed  by  brick  and  gas  pipe  at  the  lower  curbstone. 
On  the  lower  side  of  Adams  street  between  the  curb  line 
and  the  lower  rail  of  the  street  car  track  there  was  a  space 
of  twenty-two  feet,  less  the  two  or  three  feet  obstructed 
by  the  brick  being  against  the  lower  curbstone,  which  the 
evidence  showed  gave  ample  room  for  public  travel  with 
wagons  and  teams,  and  for  the  passing  of  such  moving  in 
opposite  directions. 

On  the  morning  of  the  11th  of  May,  the  day  of  the 
accident,  there  was  a  large  excavation  at  the  intersection  of 
Franklin  and  Adams  streets,  running  from  a  point  below 
the  intersection  of  the  streets  along  up  and  parallel  with 
the  north  rail  of  the  north  track  of  the  street  car  com- 
pany to  a  point  half  way  between  Franklin  and  Harrison 
streets,  about  155  feet.  The  depth  of  the  ditch  was 
from  eighteen  inches  at  the  northeast  end  to  three  feet 
ten  inches  at  the  point  where  the  accident  occurred.  The 
margin  of  this  ditch  was  about  eighteen  inches  to  two  feet 
distant  from  the  upper  rail  of  the  street  railway  track,  and 
the  center  of  the  ditch  about  four  feet,  and  the  ditch  about 
four  feet  wide.  This  ditch  was  the  gas  company's  ditch. 
At  the  point  where  the  water  company's  ditch  crossed  the 
gas  company's  ditch  at  right  angles,  on  account  of  the  sandy 
nature  of  the  soil  and  two  excavations  crossing  each  other, 
it  made  a  hole  of  seven  or  eight  feet  wide.  This  excavation 
started  close  to  the  track  but  underneath  it;  the  ditch  had 
been  filled  up  but  had  sunk  a  little,  from  six  to  ten  inches, 
but  it  appears  from  the  evidence  to  have  been  perfectly  safe 
to  cross,  as  teams  had  been  crossing  it  on  the  electric  rail- 
road tracks  for  a  day  or  two  without  difficulty.  The  cross- 
ing of  the  two  ditches  was  just  below  or  very  nearly  oppo- 
site where  the  accident  occurred. 

On  the  morning  of  the  day  of  the  accident,  the  appellee, 
who  is  a  cooper,  residing  and  doing  business  about  ten  blocks 
northeast  of  the  place  of  the  accident,  and  who  was  deliver- 


186  Appellate  Courts  of  Illinois, 

< —    ■-■  -  -< — — — — ■ —  II. 

Vol,  47.]  City  of  Peoria  v.  Walker. 

ing  barrels  about  the  same  distance  southwest  from  such 
place  of  accident,  and  Adams  street  being  the  nearest 
traveled  route  between  where  the  barrels  w^ere  made  and 
wiiere  they  were  to  be  delivered,  undertook  to  deliver  a  load 
of  barrels,  and  as  the  evidence  shows,  on  the  morning  of  the 
accident  he  started,  with  his  team  hitched  to  a  wagon,  with 
a  barrel  rack  on  loaded  wuth  eighty  barrels,  to  deliver,  and 
passed  down  Adams  street,  going  toward  the  southwest; 
and  came  along  dow^n  the  street  past  the  gas  company's 
trench,  and  instead  of  taking  the  low^er  side  of  the  street 
below  the  railway  track,  he  got  on  the  upper  track,  with  his 
wagon  wheels  inside  the  flanges,  and  was  proceeding  down 
in  that  w^ay  in  a  fast  trot  as  some  of  the  witnesses  say,  or  in 
a  fast  walk  or  trot  as  he  says,  in  his  testimony,  and  sitting 
up  on  his  load,  some  eight  feet  high  from  the  ground,  and 
when  he  reached  the  point  Avhere  the  water  company's  ditch 
crossed  the  gas  ditch  (near  the  corner  of  Franklin  and  Adams 
streets)  as  he  testifies,  "  there  seemed  to  be  a  low^ering  in  the 
track;  it  probably  had  been  excavated  and  filled  in  and 
settled  a  little,  and  either  that  or  the  hole  on  the  right  hand 
side  of  the  track  scared  the  horses  and  thev  shied  from  it, 
and  as  they  shied,  I  (api)cllee)  straightened  up  the  lines  to 
keep  them  in  the  track  and  in  some  manner  orfonn  it  threw 
the  riffht  hind  wheel  over  the  track.  *  *  *  When 
the  w^heel  w^ent  over  the  track  I  thought  the  Avhole  load, 
horses  aiid  all,  were  going  to  tip  over  there  and  I  jumped 
to  this  side  of  the  rack  and  jumped  off  and  at  the  same  time 
I  pulled  the  horses  around  so  as  the  other  wheel  was  over, 
and  the  horses  pulled  it  out.  In  jumping  off  I  lit  on  the 
street  car  rail  in  the  hollow  of  my  foot." 

He  called  a  physician  and  the  injury  was  quite  severe  and 
laid  him  up  for  three  months,  and  at  the  time  of  trial  the 
w^ound  still  pained  him. 

Another  w^itness,  Frank  Prince,  who  w^as  at  work  on  a 
building  close  by^  and  was  entirely  disinterested,  tells  a  dif- 
ferent storv  as  to  the  manner  of  the  accident.  He  savs, 
the  first  that  attracted  his  attention  to  the  team,  as  it  was 
coming  down  the  street,  *'  I  saw  Walker,  whom  I  know  by 
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sight;  I  heard  him  halloo  whoa,  and  he  was  pulling  on  the 
lines  and  then  he  jumped;  and  when  he  jumped  he  fell  back 
and  pulled  the  lines  pretty  tight  as  he  fell.  The  wagon 
slipped  I  should  think  six  feet  on  the  car  track;  it  did  not 
tip  before  Walker  jumped  but  very  little,  because  it  would 
take  a  very  little  tip  to  throw  off  the  barrels.  He  turned 
the  horses  to  the  left;  they  were  not  pulled  to  the  right 
again;  they  were  pulled  right  backwards.  There  was  a  street 
car  coming  on  the  other  track  at  the  time  the  horses  were 
pulled  back;  at  the  time  Walker  struck  the  iron  rail  the  car 
was  probably  ten  or  fifteen  feet  from  them.  When  he  first 
pulled  the  horses  to  the  left  the  car  was  near  the  middle  of 
the  block  from  them,  100  to  150  feet.  I  noticed  the  horses 
scared  at  the  cars;  the  black  one  (the  black  mare)  saw  the 
cars  a  good  ways  off.  I  know  the  black  mare  and  know 
her  disposition;  she  was  very  scared  of  street  cars;  I  have 
driven  the  mare  along  Adams  street  along  the  car  line. 
She  was  nervous  and  skittish,  scared  at  most  anything." 

Robert  Sarmis,  also  testified,  that  he  was  in  the  livery 
business;  before  that  was  bookkeeper  for  Griswald  &  Co., 
and  appellee  delivered  barrels  to  the  firm  for  several  years, 
and  was  acquainted  with  the  team.  "  The  black  mare  was 
nervous  and  would  shy  at  most  any  thing,  etc.  Walker 
tried  to  sell  the  mare  to  him  in  fall  of  1891,  and  he 
objected  to  her  on  that  account,  ^  too  flighty  and  nervous 
for  livery  stable  use.'  Walker  then  claimed  she  was  all 
right;  but  witness  had  noticed  her  when  he  was  unloading 
barrels,  '  and  she  would  not  stand  well  and  was  nervous  and 
had  to  be  watched.'  Walker  seemed  to  think  she  was  not 
to  be  trusted.'  Walker  said  at  the  time  '  he  didn't  think 
there  was  any  thing  wrong,  but  it  was  best  to  watch  her,' 
*    *    *    that  the  mare  was  nervous." 

Charles  E.  Anderson,  who  stood  opposite  where  the  acci- 
dent happened,  called  by  appellee,  testified,  that  "  Walker 
came  down  until  he  got  close  to  the  excavation  and  then  for 
some  reason  he  went  to  turn  out;  and  as  he  went  to  turn  out 
the  left  hind  wheel  caught  on  the  lower  side  of  the  track 
on  the  upper  flange  and  the  right  wheel  on  the  upper  rail 
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and  the  wheels  slid  for  six  or  eight  feet,  and  when  the 
wheels  began  to  slide  he  got  over  on  the  left  side  of  the 
wagon  and  jumped."  The  witness  testified  in  substance 
that  the  right-hand  front  wheel  went  into  the  ditch,  but  he 
jumped  just  before  the  wheel  went  over;  and  further  says  the 
"  appellee  could  have  driven  down  in  the  track  if  the  car  had 
not  approached.  There  was  nothing  to  prevent  "Walker 
from  driving  on  the  lower  side  of  the  street  between  the 
lovS^er  track  and  lower  curb  stone.  *  *  *  One  of 
the  horses  was  frightened.  I  can't  tell  whether  at  the 
depression  in  the  street  or  street  car.  *  *  *  The 
horses  were  coming  along,  feeling  good,  full  of  life,  a  good 
lively  team." 

It  is  true  appellee  testified  his  horses  were  not  afraid  of 
the  cars  and  one  other  of  his  witnesses  corroborates  him. 

But  we  feel  satisfied  from  an  overwhelming  weight  of  the 
evidence  that  the  black  mare  was  nervous  and  easily  fright- 
ened, and  that  appellee  well  knew  it  and  that  she  was  not  to 
be  trusted  in  a  critical  or  dangerous  place. 

The  evidence  discloses  that  all  suitable  barriers  and  siof- 
nals  were  kept  in  place  by  the  gas  company  and  water  com- 
pany to  prevent  accident  during  the  night  time,  but  as  no 
questions  arise  making  the  notice  of  such  proof  necessary, 
and  no  injury  was  received  during  the  night,  we  need  not 
notice  or  disclose  them.  The  appellant  relied  on  the  fact 
that  the  excavations  and  embankments  of  defendant  were 
in  plain  view,  and  that  men  were  at  work  in  the  ditches  and 
on  the  ditching  work,  as  a  sufficient  warning  for  all  passers, 
if  in  the  exercise  of  ordinary  care,  of  the  presence  of  the 
ditches  and  embankments  complained  of  in  the  declaration. 
And  the  appellee  admits  in  his  testimony  that  the  first  he 
knew  of  the  excavation  he  was  probably  100  feet  from  it, 
but  was  not  a  great  ways  from  the  hole  when  he  noticed  it 
was  so  large.  And  it  can  not  be  denied  that  a  man  using 
ordinary  care,  being  elevated  eight  or  ten  feet  from  the 
ground  on  a  wagon,  with  nothing  to  obstruct  the  view, 
could  have  easily  seen  the  ditch  dug  by  the  gas  company  as 
well  as  the  one  by  the  water  company,  while  coming  down 
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the  street  car  track  in  the  manner  appellee  did.  Then  he 
should  be  held  to  all  the  notice  a  reasonable  caution  would 
have  given  him,  but  such  notice  would  impose  on  appellee 
corresponding  great  care  and  caution  in  the  presence  of 
such  dangerous  situation  to  avoid  accident;  and  it  should 
not  be  required  for  a  city  to  station  policemen  to  watch 
passers  by  of  a  danger  in  plain  view. 

The  appellants,  it  is  not  denied,  had  a  right  to  have  those 
pipes  sunk  in  the  streets,  and  to  give  the  permission  it  did 
to  the  gas  and  water  companies  to  sink  them.  The  excava- 
tions were,  then,  a  lawful  act  and  the  city  was  only  required 
to  exercise  ordinary  care  in  notifying  the  public  traveling 
on  the  street  of  the  true  condition  of  the  streets,  and  if  the 
public  knew  of  -the  condition  of  the  streets,  or  by  the  exer- 
cise of  ordinary  care  could  have  known  of  it,  then  the 
city  would  be  excused  for  any  failure  to  give  notice.  It 
seems  to  us  that  the  gas  and  water  companies,  and  the  city, 
which  was  responsible  for  the  manner  in  which  the  work 
was  done,  used  all  the  care  a  reasonable  prudence  would 
require.  It  sufficiently  appears,  all  the  evidence  considered, 
that  appellee  was  himself  directly  responsible  on  account  of 
his  own  negligence  for  the  accident.  As  a  citizen,  he  must 
have  known  that  the  street  cars  were  passing  at  intervals  at 
the  time  and  that  the  ditch  excavated  by  the  gas  company 
was  to  his  right,  for  he  could  see  it  from  his  elevated  posi- 
tion on  the  wagon,  and  that  it  was  so  close  he  could  not 
turn  to  the  right,  and  that  if  he  went  along  that  track  he 
was  liable  to  be  hemmed  in  with  his  big  wide  load  of  bar- 
rels, drawn  by  a  fractious  team,  between  the  ditch  on  the 
one  side  and  the  passing  electric  car  on  the  other.  This,  as 
a  reasonably  prudent  man,  he  ought  to  have  anticipated  and 
guarded  against.  And  we  are  not  surprised  that  when  he 
saw  the  street  car  coming  a  half  a  block  away  on  the  lower 
track,  he  would  try  to  escape  to  the  lower  side  of  the  street. 
"We  are  aware  he  denies  seeing  it,  but  we  are  quite  well  satis- 
fied from  the  other  evidence  he  did.  But  whether  he  did  or 
not  it  is  immaterial;  his  horses  became  frightened  at  some- 
thing, and  this  he  might  reasonably  anticipate  from   the 
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j)osition  he  placed  himself  in.  He  ought  not  to  have  placed 
himself  in  a  position  where,  by  the  frightening  of  his  horses, 
he  would  be  in  peril,  and  more  especially  where  there  was  a 
safer  way  open. 

The  small  depression  in  the  street  under  the  railroad  track 
was  not  dangerous  in  itself  and  was  not  alleged  as  the  cause 
of  the  accident,  even  if  it  frightened  the  hoi^ses,  which  we 
think  the  evidence  fails  to  establish.  The  cause  of  action,  as 
submitted  to  the  jury  in  the  appellant's  instructions,  was  the 
excavation  on  the  upper  side  of  the  railroad  track,  to  escape 
the  danger  of  falling  into  which  appellee  jumped  from  the 
wagon,  and  the  failure  to  protect  the  same  by  barriers.  A 
barrier,  if  strong  enough,  might  be  as  dangerous  to  a  team 
running  away  in  the  streets  as  the  ditch  without  one.  With 
proper  care  on  th^  part  of  appellee  under  the  circumstances 
we  see  no  need  of  any  barrier  along  the  lower  side  of  the 
ditch,  and  considering  its  close  proximity  to  the  car  track, 
we  do  not  see  how  one  could  be  made  without  interfering 
with  the  passing  cars. 

It  can  not  be  denied  that  if  ordinary  prudence  required 
it,  the  city  would  be  bound  to  construct  barriers  against 
teams  and  wagons  falling  into  the  ditches  being  excavated, 
and  that  it  is  a  matter  of  fact  for  a  jury  to  determine 
whether  ordinary  care  required  it  in  tlie  present  case  to 
guard  against  such  accidents  as  happened  to  appellee. 
While  this  is  the  law,  such  finding  by  a  jury  is  not  final  and 
is  subject  to  review  and  correction,  if  erroneous,  by  this  court, 
which  is  the  final  tribunal  with  power  to  pass  upon  such 
facts.  When  we  find  in  any  case  a  jury  has  found  facts 
upon  which  their  verdict  must  necessarily  be  based  on  in- 
sufficient evidence,  and  contrary  to  common  reason  and  jus- 
tice, it  is  our  duty  to  interfere  and  set  aside  such  verdict. 
We  can  not  but  feel  that  the  jury  in  passing  on  the  facts  of 
the  case  has  entirely  misapprehended  the  force  and  weight 
of  the  testimony  and  has  given  a  verdict  contrary  to  its 
manifest  w^eight. 

The  evidence  in  the  case  is  not  materially  conflicting.  In 
viewing  the  case  from   the   standpoint  of  the  appellant, 
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to  allow  the  excavations  in  question  to  be  made,  the  consid- 
eration would  naturally  arise  whether  barriers  should  be  put 
up  of  sufficient  strength  to  prevent  teams  passing  down  the 
streets  in  the  day  time  from  falling  into  the  ditches.  The 
city  authorities  would  not  only  think  that  such  an  extreme 
precaution  would  not  be  necessary;  for  the  ditches  w^ere  in 
plain  sight  and  a  reasonable  prudence  would  require  that 
teams  should  keep  far  enough  away  to  prevent  accident, 
more  especially  as  there  was  plenty  of  such  room  for  the 
passage  of  teams  in  perfect  safety,  and  it  could  not  be 
possible  that  a  prudent  man  would  undertake  to  drive  in 
the  upper  street  car  track  and  subject  himself  to  be  hemmed 
in  by  a  car  passing  in  the  opposite  direction  and  a  deep 
ditch;  or  to  other  dangers  by  frightening  of  his  team  other- 
wise of  being  thrown  into  the  ditch.  And  even  in  case  of 
a  barrier,  unless  it  were  a  wonderfully  strong  structure,  such 
an  accident  could  not  be  avoided.  It  ap])ears  to  us  that  the 
appellant,  and  the  gas  and  water  com})anies  did  all  in  the 
way  of  preventing  the  kind  of  accident  that  hapi)ened  in 
this  ciise  that  it  or  they  need  have  done.  If  that  be  so,  and 
there  was  not  negligence  on  the  part  of  the  city  or  those  for 
whose  acts  it  was  responsible,  there  can  be  no  recovery.  And 
even  if  it  could  be  cause  of  complaint  .that  the  excavations 
were  allowed  to  remain  too  long,  of  w^hich  there  is  no  suffi- 
cient e\adence,  the  case  would  not  be  changed. 

It  is  a  w^ell  settled  rule  of  law,  as  said  by  Lord  Ellen- 
borough,  Butterfield  v.  Foster,  11  East,  60,  that  "a  party  is 
not  to  cast  himself  upon  an  obstruction  which  has  been  made 
bv  the  default  of  another  and  avail  himself  of  it,  if  he  do 
not  use  common  and  ordinary  caution,  to  be  in  the  right." 

On  the  other  hand,  the  evidence,  as  it  appears  to  us,  clearly 
shows  that  the  appellee  was  himself  guilty  of  great  negli- 
gence and  want  of  due  care  in  not  taking  the  lower  half  of 
the  street,  which  there  is  no  question  he  could  easily  have 
done  and  prevented  accident.  Instead,  he  came  down  the 
street  on  a  trot,  with  the  ditch  on  his  right  in  plain  view 
and  the  street  cars  running  on  the  left  track,  liable  to  be 
caught  at  any  moment  between  the  car  and  the  ditch,  or  by 
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the  scare  of  a  skittish  and  fractious  team,  be  thrown  into 
the  ditch.  If  the  appellee  had  made  out  as  good  a  case  of 
negligence  against  the  appellant  as  the  evidence  shows 
against  him  we  would  not  hesistate  a  moment  to  affirm  the 
judgment.  We  see  no  sufficient  reason  for  holding  the  city 
/  responsible  for  this  accident.  If  any  one  was  to  blame  it 
was  appellee  himself,  mu^ch  more  so  than  the  appellant.  We 
feel  entirely  unwilling  to  sustain  a  verdict  on  such  insuffi- 
cient evidence.  It  would  be  natural  that  the  appellee  would 
desire  to  go  on  the  car  track  with  his  load  as  it  was  hard 
and  smooth  and  much  easier  to  draw  a  load  on;  but  this 
could  be  no  excuse  for  taking  unnecessary  risks,  as  w^as  done. 

The  appellant  objects  to  the  second,  fifth,  sixth  and  eighth 
of  appellee's  instructions.  As  we  must  reverse  the  judg- 
ment on  the  facts,  it  is  not  absolutely  necessary  that  we 
notice  the  instructions,  but  we  will  do  so  to  some  extent,  as 
the  questions  raised  are  important. 

We  see  no  particular  obiection  to  the  fifth  instruction 
given  for  appellee.  It  api  ( ars  to  anounce  the  law  correctly. 
The  sixth  also  seems  to  be  in  due  form;  also  the  eighth 
appears  to  be  correct.  The  second  instruction  given  for 
appellee  is  as  follows,  viz  i 

"  2.  The  court  instructs  the  jury,  that  while  a  person  is 
bound  to  use  reasonable  care  to  avoid  injury,  he  is  not  held 
to  the  highest  degree  of  care  and  prudence  of  which  the 
human  mind  is  capable;  and  to  authorize  a  recovery  for  an 
injury,  he  need  not  be  wholly  free  from  negligence,  provided 
his  negligence  is  but  slight  and  consistent  with  such  slight 
acts  of  negligence  as  an  ordinary  prudent  and  cautious  man 
would  be  guilty  of  under  the  same  circumstances." 

This  instruction,  we  think,  was  not  needed  in  the  case, 
and  while  to  an  educated  niind,  one  that  can  com])rehend 
the  effect  and  meaning  of  all  the  decisions  made  by  our 
Supreme  Court  on  the  doctrine  of  comparative  negligence, 
it  may  not  appear  illogical  and  unreasonable,  yet,  to  a  jury 
it  would  probably  be  incomprehensible  and  tend  greatly  to 
puzzle  rather  than  enlighten  it.  Why  set  a  jury  to  settle 
the  greatly  mooted  question  of  what  slight  negligence  con- 
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sists,  or  what  the  proper  definition  of  the  term  is,  when 
courts  of  high  authority  have  labored  for  years  to  define  it 
and  the  question  is  still  unsettled  ? 

The  court,  in  the  instruction,  says  it  is  such  slight  acts  of 
negligence  as  an  "  ordinary  prudent  and  cautious  man  would 
l>e  guilty  of,  under  the  same  circumstances."  If  that  be  the 
proper  definition  there  would  be  no  negligence  whatever  in 
a  legal  sense  of  the  term,  if  the  appellee  were  in  the  exer- 
cise of  ordinary  care,  which,  by  the  instruction  he  must  be, 
to  entitle  him  to  recover.  The  instruction  then  that  to 
entitle  the  appellee  to  recover,  he  must  have  been  in  the 
exercise  of  ordinary  care,  such  as  an  ordinary  prudent  per- 
son would  have  exercised  under  the  circumstances,  was  all 
that  was  needed  and  that  without  that,  he  could  not  recover, 
unless  the  injury  was  wilfully  inflicted.  Then  with  those 
given  instructions  it  were  futile  to  set  the  jury  to  speculat- 
ing on  the  problem  of  slight  negligence.  Then  again  the 
Supreme  Court  has  often  held  it  to  be  error  to  submit  the 
question  of  comparative  negligence  to  the  jury  in  any  other 
form  than  that  the  plaintiff's  negligence  shall  be  slight  in 
comparison  to  the  negligence  of  the  defendant  which  must 
be  gross.  C.  B.  &  Q.  R.  R.  Co.  v.  Harwood,  90  Ills.  425; 
111.  C.  R.  R.  Co.  V.  Hammer,  72  111.  347,  and  many  earlier 
and  later  cases  might  be  cited. 

But  great  difficulty  has  arisen  on  account  of  subsequent 
decisions  of  the  Supreme  Court  in  finding  a  case  where  the 
doctrine  of  comparative  negligence  can  be  applied,  and  in 
fact  it  would  seem  impossible  to  find  such  an  one  in  view  of 
the  conclusive  determination  in  the  cases  of  the  C.  B.  &  Q. 
Ry.  Co.  V.  Johnson,  103  111.  512;  and  Calumet  Iron  &  Steel 
Co.  V.  Martin,  115  111  358;  the  opinion  in  both  cases  being 
written  by  Judge  Scholfield.  In  the  former  case  the  follow- 
ing proviso  was  added  to  four  different  instructions  pri- 
marily basing  the  right  of  Johnson  to  recover  on  the  exer- 
cise of  care  on  his  part  and  the  want  of  it  on  the  defend- 
ant's part,  to  wit :  "  But  if  from  all  the  evidence  it  shall 
appear  that  Johnson  was  not  exercising  ordinary  care,  yet 
the  plaintiff  may  recover  if  Johnson's  negligence  was  slight 
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and  that  of  defendant  was  gross  in  comparison  with  each 
other,  and  the  verdict  must  be  for  the  plaintiff."  The 
court  below  gave  the  instructions  with  the  proviso  to  the 
jury. 

The  court  reversed  the  judgment  of  the  Appellate  and 
Circuit  Courts  on  account  of  the  giving  of  those  instruc- 
tions with  the  above  qualification  added,  and  most  emphat- 
ically held  that  in  such  case,  where  there  was  want  of  ordi- 
nary care  on  the  plaintiff's  part,  it  conclusively  implied  more 
than  slight  negligence  on  his  part;  it  was  "  ordinary  negli- 
gence." 

The  court  refers  then  to  legal  definitions  of  slight  negli- 
gence and  ordinary  negligence  or  want  of  ordinary  care  and 
says  "  it  must  of  course  be  understood  the  terms  '  slight  neg- 
ligence,' and  '  gross  negligence'  are  used  in  their  legal  sense 
as  defined  by  common  law  writers.'  *  *  *  And  Story 
says  "  he  who  is  only  less  diligent  than  very  careful  men  can 
not  be  said  to  be  more  than  slightly  inattentive."  He  who 
omits  ordinary  care  is  a  little  more  negligent  than  men  or- 
dinarily  are,  and  he  who  omits  even  slight  diligence  fails  in 
the  lowest  degree  of  prudence  and  is  grossly  negligent. 
The  court  then  follows  with  this  language :  "  It  can  not 
then  legally  be  true  that  where  the  plaintiff  fails  to  exercise 
ordinary  care,  and  the  defendent  is  guilty  of  negligence 
only,  the  plaintiff's  negligence  is  slight  and  that  of  the  defend- 
ant gross  in  comjiarison  with  each  other ; "  meaning  where 
the  defendant  did  not  commit  the  injury  wilfully.  In  other 
words,  it  was  held  that  the  conditions  of  the  portion  of  the 
instructions  referred  to  were  a  contradiction  in  terms,  and 
the  conditions  could  not  exist  together,  one  being  guilty  of 
the  want  of  ordinary  care  and  at  the  same  time  only  guilty 
of  slight  negligence. 

Of  course,  then,  logically  there  could  be  no  application  of 
the  doctrine  of  comparative  negligence  where  the  plaintiff 
was  not  in  the  exercise  of  ordinary  care.  And  we  under- 
stand the  Supreme  Court  in  a  late  decision  has  held  this 
language.  Pullman  Palace  Car  Co.  v.  Laac,  32  N.  E.  Rep. 
2S9.    It  was  said  in  the  Johnson  case  above,  and  more  care- 
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fully  and  explicitly  affirmed  in  Calumet  Iron  and  Steel  Co. 
V.  Martin,  supra^  that  in  order  to  entitle  a  plaintiff  to  recover 
in  such  cases  he  must  show  that  he  was  in  the  exercise  of 
ordinary  care,  arifl  that  no  exception  existed  to  this  rule.  It 
was  a  sine  qua  non,  unless  perhaps  the  injury  is  committed 
wilfully.  If  then  a  plaintijHf  may  recover  when  he  is,  and 
must  be.  in  the  exercise  of  ordinarv  care,  and  the  defendant 
is  not  in  such  exercise,  he  apparently  has  no  need  whatever 
to  invoke  the  doctrine  of  comparative  negligence,  and  take 
upon  himself  the  burden  of  showing  that  his  negligence  was 
slight  and  that  defendant's  was  gross  in  comparison  with  it, 
which  is  held  in  the  Johnson  case  to  be  a  greater  degree  of 
negligence  than  the  want  of  ordinary  care,  and  if  the  failure 
to  exercise  ordinary  care  is  gross  negligence,  such  an  instruc- 
tion would  have  no  meaning  whatever ;  for  in  that  event  the 
measure  of  the  defendant's  negligence  must  be  the  same, 
whether  the  plaintiff  is  guilty  of  slight  negligences  or  is  in 
the  exercise  of  ordinary  care  ;  and  a  further  absurdity,  the 
plaintiff  would  be  excused  from  the  exercise  of  ordinary 
care. 

It  is  still  more  grievous  if  such  an  instruction  be  given  for 
the  defendant ;  that  is,  in  case  plaintiff  is  guilty  of  slight 
negligence,  which  he  may  be,  and  at  the  same  time  be  in  the 
exercise  of  ordinary  care,  asf  we  have  above  seen  ;  he  should 
then  be  compelled  to  show  that  defendant  was  guilty  of 
gross  negligence  (a  supposed  higher  degree  than  want  of 
ordinary  care,  in  comparison),  when  in  fact,  according  to  an- 
other rule  of  law,  if  he  is  in  the  exercise  of  due  care,  he  only 
has  to  show  that  the  defendant  was  not  in  its  exercise.  An 
instruction  that  can  not  be  given  on  either  side  would  seem 
to  be  vicious,  yet  in  Calumet  Iron  &  Steel  Co.  v.  Martin, 
stipra,  the  court  seems  to  sanction  the  giving  such  an  in- 
struction by  either  party  and  says  "such  an  instruction 
might,  without  impropriety,  have  been  given."  It  was  not 
"  indispensable." 

In  establishing  the  doctrine  originally  of  comparative 
negligence  the  idea  seemed  to  prevail  that  where  as  a  rule 
the  plaintiff  could  not  recover  on  account  of  a  slight  want 
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of  ordinary  care  on  his  part  he  might  be  excused  by  show- 
ing that  in  comparison  with  his  slight  want  of  due  care 
(slight  negligence  it  was  termed)  the  defendant  was  grossly- 
negligent;  thus  giving  him  a  right  to  recot^er.  If  we  inter- 
pret this  term,  slight  negligence,  to  mean  a  slight  want  of 
care  greater  than  an  ordinary  prudent  person  would  be 
guilty  of  under  the  circumstances,  then  the  doctrine  would 
have  practicable  application  and  would  be  of  great  benefit 
to  a  party  situate  as  above  supposed.  Of  course,  as  it  stated 
in  the  Calumet  Iron  &  Steel  Co.  v.  Martin,  above,  with  a 
long  list  of  Supreme  Court  decisions  cited  in  support,  it  had 
often  been  decided,  that  as  a  condition  of  recovery  the  plaint- 
iff must  show  that  he  was  in  the  exercise  of  ordinary  care. 
But  as  the  court  always  adhered  to  the  doctrine  of  com- 
parative negligence,  would  it  not  be  reasonable  to  suppose 
that  it  regarded  the  latter  as  an  exception  ?  The  law,  how- 
ever, seems  latterly  to  be  finally  established  against  anj'-  ex- 
ception to  the  rule  prohibiting  a  recovery  without  the  due 
exercise  of  ordinary  care,  and  we  regard  it  as  a  great  im- 
provement, as  being  the  more  plain  and  simple. 

The  comparison  of  the  plaintiff's  slight  negligence  under 
any  meaning  of  the  term  with  the  gross  negligence  of  the 
defendant  opened  a  wide  field  for  speculation  and  conjecture, 
and  gave  the  jury  almost  unlimited  power  to  give  the  plaint- 
iff a  verdict  in  any  kind  of  a  case.  And  juries  in  a  large  class 
of  cases  were  found  to  take  ready  advantage  of  the  rule. 
But  now  without  any  comparative  negligence  doctrine  the 
law  is  plain  and  simple.  With  the  rule  that  the  plaintiff 
must  be  in  the  exercise  of  that  care  that  an  ordinary  pru- 
dent person  w^ould  use,  and  the  defendant  the  same,  it  would 
seem  that  the  doctrine  could  have  no  intelligent  application, 
and  that  it  would  be  mischievous  and  erroneous  to  base  an 
instruction  upon  it. 

As  long  as  such  practice  is  followed,  juries  will  give  in- 
structions a  practicable  application,  which  according  to  the 
law,  as  now  held,  would  be  detrimental  to  one  or  the  other 
of  the  parties. 

"We  do  not  wish  to  hold,  in  the  absence  of  a  decision  of 
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the  Supreme  Court,  that  the  giving  of  an  instruction  on  the 
doctrine  of  comparative  negligence  in  the  prescribed  form 
would  be  error,  but  we  would  condemn,  as  the  Supreme 
Court  has  done,  one  not  in  accordance  with  the  law  in  that 
respect. 

The  judgment  is  reversed  and  the  caicse  7*emanded. 


William  P.  Ross,  Executor, 
Nellie  E.  Smith  et  al. 

Administration—Sees.  59,  74  and  76 ,  Chap,  3,  R,  S,— Widow's  Award 
—Life  Estate, 

Upon  a  claim  filed  against  the  estate  of  a  widow  for  a  sum  received 
by  her  from  the  administrator  of  her  husband's  estate,  her  said  hus- 
band having  left  a  wiU  wherein  she  was  given  the  use  of  his  personal 
property  for  life,  the  sum  in  question  being  less  than  she  was  entitled  to 
as  widow's  award,  and  it  being  argued  that  in  view  of  the  wording  of 
the  receipt  given  by  her,  she  and  her  legal  representatives  were  estopped 
from  claiming  the  money  to  be  her  own,  this  court  construes  such  re- 
ceipt and  holds  tbat  the  money  in  question  became  the  sole  and  exclusive 
property  of  said  widow,  and  that  claimants  failed  to  show  any  right 
thereto. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  James  Shaw,  Judge,  presiding. 

Mr.  C.  L.  Sheldon,  for  appellant. 

Mr.  J.  "W.  White,  for  appellees. 

Mr.  Justice  Caetwright.  Bv  the  will  of  Luman  A.  San- 
ford,  deceased,  the  use  of  his  personal  property  was  given 
to  his  widow,  Guley  E.  Sanford,  for  her  life,  but  the  princi- 
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pal  was  not  to  be  used  or  disposed  of  by  her,  and  was  to  go 
to  his  children  after  her  death. 

The  estate  was  settled  by  an  administrator,  with  the  will 
annexed.  The  only  personal  property  inventoried  consisted 
of  certain  notes,  which,  when  collected,  amounted  to  $793.15, 
and  the  testator  left  none  of  the  articles  of  personal  prop- 
erty enumerated  in  the  statute  which  pass  to  a  widow  as 
her  sole  and  exclusive  property  under  the  name  of  the  wid- 
ow's award.  No  appraisers  were  appointed,  nor  were  any 
formal  proceedings  had  concerning  an  award.  Upon  final 
settlement  the  administrator  asked  to  be  credited  with  sun- 
dry items  amounting  to  $528.99,  and  stated  a  balance  due 
Guley  E.  Sanford  of  $264.16,  for  the  payment  of  which  the 
court  was  asked  to  make  an  order.  The  report  of  the  ad- 
ministrator was  approved,  and  he  afterward  paid  to  said 
widow  the  said  balance  and  took  from  her  a  receipt  as  fol- 
lows : 

« 

"  $264.16.  Sterling,  Ills.,  May  7th,  1886. 

deceived  from  A.  A.  "Wolfersperger,  administrator  of  the 
estate  of  L.  A.  Sanford,  deceased,  $264.16,  amount  due 
me  in  full  in  the  estate  of  L.  A.  Sanford,  deceased,  under  the 
will  annexed,  and  in  lieu  of  widow's  award. 

Guley  E.  Sanford." 

The  widow  afterward  died,  and  by  her  will  all  her  prop- 
erty was  bequeathed  to  her  son,  William  P.  Ross.  Appel- 
lees, who  are  children  of  Luman  A.  Sanford,  filed  in  the 
County  Court  a  claim  against  the  estate  of  said  widow  for 
said  sum  of  $264.16,  on  the  ground  that  it  constituted  the 
principal  sum  of  which  she  had  the  life  use  only,  and  which 
passed  to  them  at  her  death.  The  claim  was  allowed  by 
the  County  Court.  On. appeal  to  the  Circuit  Court  the 
cause  was  tried  without  a  jury,  and  the  foregoing  facts  ap- 
pearing, together  with  a  stipulation  that  said  widow  paid 
funeral  expenses  of  Luman  A.  Sanford,  amounting  to  $82.90, 
the  claim  was  again  allowed  by  the  court. 

By  the  statute  the  widow  was  allowed  as  her  sole  and 
exclusive  property  forever  the  articles  mentioned  therein, 
or,  in  lieu  of  such  articles  an  amount  of  money  equal  to  the 


Second  District — Deckmber  Term,  1892.     199 

Ross  V.  Smith. 

personal  property  exempt  from  execution  or  attachment 
against  the  head  of  a  family  residing  with  the  same ;  and  if 
the  administrator  should  discover  that  the  assets  did  not 
exceed  the  widow's  allowance  after  deducting  necessary 
expenses,  she  would  be  entitled  to  receive  it  subject  only  to 
payment  of  the  funeral  expenses  of  the  deceased.  Sees.  59 
and  74,  Chap.  3,  R.  S. 

Although  no  appraisers  were  appointed,  the  award  could 
in  no  event  be  less  than  $400,  which  was  the  amount  of 
personal  exemptions  allowed  to  the  head  of  a  family  residing 
with  the  same,  and  there  being  no  articles  of  personal  prop- 
erty the  title  to  w^hich  would  have  vested  in  the  widow  by 
virtue  of  the  statute,  no  affirmative  action  was  required  of 
her  to  give  notice  that  she  did  not  choose  to  take  articles 
which  had  no  existence; 

Nor  could  her  right  to  such  award  be  aflFected  by  failing 
to  renounce  the  benefit  of  the  provisions  of  the  will  or  other- 
wise. Section  76,  Chapter  3,  R.  S.;  D^ltzer  v.  Scheuster,  37 
IlL  301;  She  became  entitled  to  take  $400,  and  it  was  ascer- 
tained that  the  assets  of  the  estate,  according  to  the  report 
approved  by  the  County  Court,  amounted  to  less  than  that 
sum.  She  had  paid  the  funeral  expenses  and  had  not  been 
reimbursed.  We  discover  nothing  that  could  estop  her  or 
her  legal  representative  from  claiming  that  the  money  was 
received  as  her  own.  It  is  argued  that  the  receipt  given 
had  that  effect,  and  that  she  thereby  acknowledged  that  she 
received  the  money  as  a  bequest  made  to  her  in  the  will  and 
waived  her  right  to  claim  it  in  lieu  of  the  articles  enumer- 
ated in  the  statute  as  a  widow's  award.  Whether  any 
receipt  could  operate  as  an  estoppel  under  the  circumstances 
or  not,  the  language  upon  which  the  argument  is  founded 
does  not  seem  to  justify  that  conclusion.  There  was  no  will 
annexed  to  the  receipt  and  the  words  "  under  the  will  an- 
nexed "  had  no  meaning  unless  they  were  intended  to  refer 
to  the  character  of  the  legal  representative  who  was  ad- 
ministrator with  the  will  annexed.  As  they  might  refer  to 
him  and  could  apply  to  nothing  else,  it  would  seem  most 
rational  to  conclude  that  such  was  the  intention.   The  words 
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'^  in  lieu  of  widow's  aAvard  "  are  consistent  with  the  receipt 
of  the  money  in  lieu  of  articles  of  personal  property  known 
as  the  widow's  award.  The  language  of  the  statute  is  that 
such  proi3erty  shall  be  known  as  the  widow's  award  and 
that  in  lieu  thereof  she  may  receive  money.  If  she  took 
the  money  as  her  own  she  took  it  in  lieu  of  property  known 
as  an  award. 

We  think  that  the  money  became  her  sole  and  exclusive 
property,  and  that  ap])ellees  failed  to  prove  their  claim  to 
it.   The  judgment  will  be  reversed  and  the  cause  remanded. 

lieveraed  and  reuvanded. 


47    Sb() 

jse  579      Atchison,  Topeka  &  Santa  Fe  Railroad  Company 

47  aou 

88    i50  V. 

John  H.  Alsdurf,  Administrator. 

Master  and  Servant — Railroads — Negligence — Injury  to  Employe, 

1.  When  a  defendant  offers  evidence  and  proceeds  with  the  case, 
after  the  overruling  of  a  motion  on  his  part,  made  at  the  close  of  the 
plaintiffs  evidence,  to  direct  a  verdict  for  the  defendant,  the  propriety 
of  such  refusal  can  not  be  raised  upon  appeal. 

2.  In  the  absence  of  any  agreement  a  railroad  company  is  not  bound 
to  furnish  any  better  side  tracks  tlian  such  as  are  in  general  use,  and 
it  is  proper  in  personal  injury  cases,  where  injuries  are  alleged  to  have 
occurred  through  defective  side  tracks,  to  admit  evidence  going  to  show 
that  the  tracks  in  question  were  constructed  and  kept  in  the  usual  and 
customary  manner. 

3.  Railroad  brakemen  must  be  held  to  understand  the  ordinary  haz- 
ards attending  their  employment  and  to  voluntarily  take  upon  them- 
selves thas3  hazards  when  they  enter  upon  their  duties. 

4.  The  law  will  imply,  in  a  given  case,  notice  upon  the  part  of  a 
servant  of  those  things  which  it  was  his  duty  to  observe  and  with  which 
he  had  ample  opportunity  to  become  acquainted. 

[Opinion  filed  May  25, 1893.] 

Appeal  from  the  Circuit  Court  of  Grundy  County;  the 
Hon.  Charles  Blanchabd,  Judge,  presiding. 
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Mr.  S.  C.  Stough,  for  appellant. 
Mr.  E.  L.  Clover,  for  appellee. 

Mk.  Justice  Cartweight.  This  is  a  suit  by  appellee 
as  administrator  of  Eugene  C.  Judd  to  recover  damages  on 
account  of  the  death  of  said  Judd,  who  was  killed  at  Mazon, 
Illinois,  while  in  the  employ  of  appellant,  as  brakeman  on  a 
freight  train.  It  was  charged  in  the  declaration  that  while 
deceased  was  in  the  performance  of  his  duty  he  was  run 
over  and  kiUed  because  of  negligence  of  appellant  in  not 
keeping  the  spaces  between  the'  ties  filled  with  gravel, 
cinders  or  other  material  in  the  side  track  where  the  acci- 
dent occurred,  and  in  keeping  old  rails  on  said  track  on 
which  there  were  iron  sliVers.  There  was  a  trial  and  appel- 
lee recovered  $3,500. 

At  the  close  of  appellee's  evidence  appellant  made  a 
motion  to  exclude  such  evidence  and  direct  a  verdict  for 
appellant.  The  motion  was  overruled,  but  appellant  did 
not  stand  by  it,  and  proceeded  to  oifer  evidence  in  its  own 
behalf  upon  the  issues  before  the  jury,  and  did  not  after- 
ward renew  the  motion.  It  is  now  urged  that  the  ruling 
was  wrong,  but  appellant  is  not  in  a  position  to  raise  that 
question.    J.  A.  &  N.  Ry.  Co.  v.  Velie,  140  111.  59. 

The  circumstances  under  which  Judd  lost  his  life,  as 
proved  on  the  trial,  were  as  follows:  On  November  12, 
1890,  he  was  one  of  a  freight  train  crew  consisting  of 
Fremont  Miller,  conductor;  Edward  Rhoads,  engineer;  Fred. 
Cornell,  fireman,  and  Eugene  C.  Judd,  head  brakeman,  and 
John  F.  Beard,  rear  brakeman.  The  train  arrived  at  Mazon 
from  the  East  between  seven  and  eight  o'clock  in  the  even- 
ing and  went  on  the  passing  track  to  let  the  mail  train  by. 
There  were  four  cars  standing  together  on  the  east  end  of 
the  side  track  south  of  the  passing  track,  and  the  freight 
train  was  to  take  out  the  east  three  cars,  leaving  the  west 
car  on  the  side  track.  It  was  quite  dark.  Judd  went  to 
the  night  operator  and  got  the  bills  for  the  three  cars  to  be 
taken  out,  and  the  operator  pointed  out  where  the  cars  were. 
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Judd  uncoupled  the  engine,  and  it  came  back  on  the  main 
track  and  went  in  on  the  passing  track  to  the  rear  of  the 
train,  and  after  taking  up  the  way  car  and  a  coal  car  in  front 
of  it,  stood  there  until  the  mail  train  passed.  It  then  drew 
them  back  and  went  in  on  the  side  track,  pushing  the  coal 
car  and  way  car  in  front  of  it,  for  the  purpose  of  coupling 
on  the  three  cars  and  pulling  them  out.  John  F.  Beard,  the 
rear  brakeman,  was  controlling  the  movements  of  the  engine 
by  signals  with  his  lantern,  according  to  the  custom,  and 
he  was  on  the  south  side  of  the  engine  and  cars.  The  three 
cars  to  be  taken  out  were  coupled  together,  but  whether 
they  were  coupled  to  the  fourth  car  does  not  appear.  The 
first  knowledge  that  any  person  had  of  Judd  after  the 
coupling  on  of  the  way  car  and  coal  car  on  the  passing 
track  was  that  he  was  found  dead  under  the  west  car  of  the 
three  that  were  to  be  taken  out,  the  west  trucks  on  the 
north  side  of  that  car  having  passed  over  him.  His 
lantern  was  setting  on  th3  ground  north  of  the  car  and  it 
was  e.vident  that  he  had  gone  from  the  north  side  between 
the  third  and  fourth  cars  for  some  purpose,  and  the  car 
being  pushed  forward,  the  trucks  ran  over  him.  No  one 
knew  that  he  was  between  the  cars,  and  he  had  given  no 
signal  that  he  intended  to  go  there.  There  was  evidence 
that  there  was  a  splinter  on  the  north  rail  about  where  he 
lay  i^  which  was  found  a  scrap  of  cloth,  but  there  was  no 
evidence  that  the  cloth  corresponded  with  or  was  any  part 
of  any  clothing  worn  by  him.  The  side  track  had  been 
there  for  seventeen  years,  and  there  had  been  no  change  in 
it  at  the  place  where  the  accident  occurred  for  several  years. 
West  of  that  point  it  had  been  recently  moved  and  re- 
placed in  substantially  the  same  condition  as  before,  but 
that  had  no  connection  with  the  accident.  The  spaces  be- 
tween the  ties  were  filled  with  dirt  in  the  center  of  the 
track  level  with  the  tops  of  the  ties,  but  the  dirt  receded 
from  the  center  to  the  ends  of  the  ties,  so  that  there  was  no 
ballast  or  filling  at  the  outer  ends  of  the  ties.  This  condi- 
tion of  the  side  track  was  proven  in  support  of  a  charge  of 
negligence  made  in  the  declaration,  and  appellant  then 
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sought  to  prove,  by  witnesses  who  were  acquainted  with 
the  usual  and  customary  manner  of  constructing  side  tracks 
in  this  country  and  the  general ,  standard  of  such  construc- 
tion on  well  managed  railroads,  that  the  side  track  in  ques- 
tion was  constructed  in  such  usual  and  customary  manner 
and  according  to  such  standard.  It  was  proposed  to 
prove  that  side  tracks  generally  in  this  country  were  con- 
structed in  the  same  manner  and  kept  in  the  same  condi- 
tion as  this  one  in  respect  to  having  the  spaces  filled  be- 
tween the  ends  of  the  ties.  This  proof  was  rejected  by  the 
court,  and  it  is  claimed  that  the  only  right  appellant  had  was 
to  furnish  the  jury  with  a  description  of  the  side  track,  and 
that  it  became  the  exclusive  province  of  the  jury  to  decide 
from  such  description,  without  any  further  aidj  whether  it 
was  such  a  side  track  as  should  have  been  built  and  main- 
tained, and  whether  appellant  had  been  guilty  of  a  failure 
in  its  duty  toward  deceased  in  not  constructing  and  main- 
taining it  in  a  different  manner. 

We  think  that  the  proffered  evidence  was  competent.  In 
the  absence  of  any  agreement,  appellant  was  not  bound  to 
furnish  a  better  track  than  such  as  were  in  general  use,  or 
to  furnish  such  a  track  as  the  jury  might  rightfully  regard 
as  safer  than  the  customary  one.  The  deceased  must  be 
held  to  have  understood  the  ordinary  hazards  attending  his 
employment  as  a  brakeman  and  to  have  voluntarily  taken 
upon  himself  those  hazards  when  he  entered  appellant's 
employment.  Hazards  arising  out  of  the  usual  and  general 
methods  of  construction  on  well  managed  railroads  of  the 
side  tracks  upon  which  brakemen  perform  their  duties,  must 
be  considered  as  ordinary  and  incidental  to  the  business  gen- 
erally and  therefore  as  being  generally  assumed,  by  the  con- 
tract of  employment. 

Appellant  asked  the  court  to  give  to  the  jury  in  the  fifth 
instruction  on  its  behalf  the  rule  of  law  that  if  the  condition 
of  the  track  was  open  and  notorious,  and  that  deceased,  prior 
to  the  accident,  had  ample  opportunity  to  become  acquainted 
'v\'ith  its  condition,  then  the  law  would  charge  him  with  such 
knowledge.    The  court  modified  the  instniction  so  as  to 
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require  proof  of  absolute  knowledge  on  the  part  of  deceased 
of  such  condition  in  order  to  charge  him  with  notice.  The 
evidence  was  that  he  had  been  a  baggageman  and  brake- 
man  for  six  years;  that  he  had  been  a  brakeman  on  this  road 
for  three  months  and  that  he  had  worked  recently  as  brake- 
man  on  a  gravel  train  ballasting  the  track  in  that  vicinity 
and  during  that  employment  had  often  been  on  and  about 
the  side  track.  The  law  would  imply  notice  of  those  things 
which  it  was  his  duty  to  observe,  and  with  which  he  had 
ample  opportunity  to  become  acquainted.  There  was  evi- 
dence on  which  to  base  the  instruction  and  it  stated  the  rule 
on  the  subject  'of  notice  as  laid  down  in  I.,  B.  &  W.  R.  R. 
Co.  V.  Flanigan,  77  111.  365;  C.  &  E.  I.  R.  R.  Co.  v.  Geary, 
110  111.  383;  Wharton  on  Kegligence,  Sec.  214.  It  should 
have  been  given  as  asked.  The  deceased  Avas  clearly  charge- 
able with  notice  of  the  manner  in  which  the  side  track  was 
constructed  and  ballasted. 

From  all  the  facts  proven' on  the  trial  the  conclusion  is 
forced  upon  us  that  the  death  of  Judd  was  due  to  his  own 
negligence.  To  go  between  the  cars  in  the  dark  during  the 
switching  operation  without  the  knowledge  of  the  engineer 
and  without  a  signal  or  any  precaution,  and  that,  too,  from 
the  opposite  side  of  the  train  from  the  one  where  the  sig- 
nals were  being  given,  where  he  was  not  able  to  see  what 
they  were  so  as  to  know  what  movements  would  be  made, 
was  so  palpably  dangerous  that  it  could  only  be  done  with 
the  greatest  risk  to  himself  of  losing  his  life.  He  had  a 
right  to  give  signals  and  to  control  the  engine  and  should 
have  done  so  if  he  desired  to  go  between  the  cars.  It  was 
undeniably  both  unnecessary  and  dangerous  for  him  to  do 
as  he  did.  It  was  a  risk  not  required  of  him,  and  the  con- 
clusion can  not  be  escaped  that  he  was  not  in  the  exercise 
of  ordinary  care  for  his  own  safety,  and  that  his  adminis- 
trator was  not  entitled  to  recover  damages  for  his  death. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Hevei'sed  and  remanded. 
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John  Dexteh 
Thomas  Heaghney. 

Trespass — CattU— Fences — Chap,  54,  R'  S. — Replevin, 

A  person  having  the  legal  remedy  in  his  hands  to  enforce  a  given 
right,  has  no  authority  to  take  the  remedy  into  his  own  hands  and  com- 
pel compliance  by  destroying  or  threatening  to  destroy  the  property  of 
another. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Stark  County;  the 
Hon.  N.  E.  Worthing  TON,  Judge,  presiding. 

Mr.  M.  Shallenberger,  for  appellant. 

Messrs.  C.  C.  Wilson  and  Frank  Thomas,  for  appellee. 

Mr.  Justice  Lacey.  The  appellant  was  the  owner  of  land 
in  Valley  township,  Stark  county,  Illinois,  being  N.  W.  J 
Sec.  23,  and  the  appellee  owned  eighty  acres  adjoining  his 
on  the  south.  The  plaintiff,  the  present  appellant,  bought 
his  land  in  March,  1891.  Prior  to  the  time  appellant 
bought  his  land,  appellee  had  occupied  it  as  a  pasture ;  was 
the  tenant  of  appellant's  grantor  and  put  the  fences  up  that 
were  there  and  took  them  away  about  two  months  after 
appellant  purchased  the  land,  after  having  notice  to  do  so 
by  appellant;  after  that  appellant's  land  laid  open  to  the 
commons,  and  he  did  not  do  anything  toward  enclosing  it 
till  1892.  He  then  asked  permission  to  join  fences  with  ap- 
pellee, which  was  refused  by  the  latter.  The  appellee  had 
made  a  ditch  on  his  north  line  and  wanted  appellant  to 
make  an  entire  east  and  west  fence  in  order  to  protect  his 
ditch.  The  appellant  then  enclosed  his  land  on  the  east, 
west  and  north,  but  did  not  quite  join  with  appellee  at  his 
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north  and  south  lines.  The  appellant  left  a  small  space  of 
two  or  three  feet,  but  so  cattle  could  not  get  through.  At 
the  time  of  the  survey  the  appellant  asked  appellee  to 
designate  the  part  of  the  east  and  west  fence  that  the  ap- 
pa^ant  should  build,  which  he  offered  to  do,  but  appellee 
refused.  The  line  fence  was  poor,  down  in  places,  and  ad- 
mittedly insufficient  to  turn  stock. 

The  appellant  then  turned  in  horses  and  cattle,  which  he 
had  taken  to  pasture,  on  his  own  land,  knowing  the  appellee 
had  grain  on  his  land  only  protected  by  this  insufficient 
fence. 

The  cattle  and  horses,  as  might  have  been  expected,  went 
over  the  line  into  appellee's  grain  fields  and  did  damages  to 
him.  He  distrained  the  stock  and  notified  appellant  to  pay 
damages  and  take  them  away.  This  appellant  refused  to  do 
and  replevied  the  stock,  a  number  of  head  of  horses  and 
cattle.  On  this  state  of  facts  the  case  was  tried  by  the 
court  and  a  jury  and  resulted  in  a  verdict  for  appellee.  There 
can  be  no  complaint  of  improper  instructions,  as  none  have 
been  abstracted,  but  it  is  insisted  that  on  the  admitted 
facts  the  appellant  should  recover. 

The  defendant's  (appellee's)  right  to  take  the  appellant's 
animals  damage  feasant,  is  regulated  by  statute,  which  reads 
as  follows :  "  If  anv  such  animal  or  animals  shall  break  into 
an  enclosure  surrounded  by  a  fence  of  the  height  and  suffi- 
ciency described  by  this  act,  or  shall  be  unlawfully  on  the 
premises  of  another,  the  owner  or  occupant  of  such  enclos- 
ure  or  premises  may  take  into  possession  such  animal  or 
animals  and  keep  the  same  until  damages,  with  reasonable 
charges  for  keeping  and  feeding,  and  all  costs  of  suit  be  paid." 
Sec.  21  Chap.  54  R.  S.,  on  subject  of  fences. 

The  insistance  of  appellant  is  that  the  animals  were  not  on 
appellee's  premises  unlawfully;  that  inasmuch  as  he  refused 
to  allow  appellant  to  join  fences  with  him,  or  to  make  any 
portion  of  the  cross  fence,  the  latter  had  a  right  to  turn  his 
cattle  in  on  his  own  land  without  regard  to  the  danger  to 
appellee's  crops  by  his  cattle,  which  had  nothing  to  prevent 
their  doing  damage  except  the  wholly  insufficient  fence. 
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Had  the  appellant  any  right  to  enforce  the  submission  of 
appellee  to  his  demands  to  join  fences  and  to  make  one-half 
the  partition  fence  by  turning  his  live  stock  in  on  his  corn 
or  doing  what  was  equivalent  to  it,  putting  them  into  his 
own  pasture,  where  there  was  nothing  to  hinder  them  from 
going  into  appellee's  grain  fields  ?  The  statute  gives  the 
appellee  the  right  to  compel  a  proper  settlement  of  a  dispute 
like  this  one  and  to  compel  appellee  to  build  his  half  of  the 
partition  fence.  In  this  case  he  insisted  appellant  should 
build  the  entire  fence.  If  appellant  had  pursued  the  remedy 
given  him  by  Chap.  54  K.  S.,  and  esi)ecially  sections  4, 
5,  7,  8,  9,  10  and  11,  he  could  have  compelled  the  appellee 
to  build  his  half  of  the  fence,  and  in  his  failure  appellant 
could  have  built  the  entire  fence  and  recovered  the  costs 
of  building  appellee's  half,  as  fixed  and  determined  by  the 
-fence  owners.  Having  this  legal  remedy  in  his  hands, 
the  policy  of  the  law  would  not  permit  him  to  take  the 
remedy  into  his  own  hands  and  compel  compliance  by  de- 
stroying or  threatening  to  destroy  appellee's  crops.  Such 
a  course  could  not  be  tolerated  where  the  law  gave  him  a 
peaceful  and,  adequate  remedy.  If  the  appellant  had  not 
joined  fences  with  appellee  in  such  a  manner  as  to  make  the 
line  of  fence  in  dispute  a  partition  or  division  fence  then 
both  appellant's  and  appellee's  lands  were  being  open  and  the 
domestic  annimals  of  appellant  were  running  at  large  con- 
trary to  statute  law,  and  the  stock  distrained  would  be 
unlawfully  on  appellee's  premises  and  liable  to  distraint. 
The  evidence  shows  damages  to  some  extent  to  appellee's 
crops  by  appellant's  stock  and  that  the  former  fed  the  dis- 
trained stock  for  at  least  two  days  before  it  was  replevied; 
yet  nothing  was  tendered  for  such  damages  and  expenses 
before  the  suit  was  brought.  We  see  no  error  in  the  ver- 
dict of  the  jury  or  any  portion  of  the  record. 

The  judgment  of  the  court  below  is  therefore  aflBrmed. 

Judgmmit  affi/i^med. 
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g  5g'     Chicago,  Burlington   &  Quincy    Railroad  Com- 
pany 

V. 

William  A.  Mahara. 

Railroads^ Negligence — Personal  Injuries— Improper  Platform — Con- 
tributory Negligence, 

1 .  To  build  a  depot  platform  in  such  maimer  between  tracks  as  to 
compel  a  passenger  to  stand  dangerously  near  a  train  is  negligence,  for 
which  a  cx)inpany  is  liable  in  case  of  injurj^;  but  where  such  platform  is 
of  sufficient  width  to  afford  plenty  of  room  for  safety,  it  is  not  negligence 
to  so  build  it  that  the  nearest  edge  to  the  track  could  not  be  occupied  in 
safety  as  a  standing  place  while  a  train  is  passing. 

2.  Ordinary  prudence  requires  that  a  i)erson  standing  on  such  plat- 
form, waiting  for  a  train,  should  give  reasonable  attention  to  his  sur- 

N  roundings.     He  can  not  recover  where  he  becomes  so  abstracted  in 
thought  as  to  be  oblivious  to  his  surroundings  and  is  thereby  injured. 

[Opinion  filed  May  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Bureau  County;  the 
lion.  George  W.  Stipp,  Judge,  presiding. 

Messrs.  O.  F.  Price  and  Owen  G.  Lovejot,  for  appel- 
lant. 

Mr.  Edward  R.  Woodle,  for  appellee. 

Mr.  Justice  Cartwright.  Appellee  brought  this  suit 
against  appellant  to  recover  damages  on  account  of  personal 
injuries  sustained  when  about  to  take  a  train  as  a  passenger 
from  Princeton  to  Kewanee,  and  obtained  a  verdict  and 
judgment  thereon  for  $10,000. 

It  was  charged  that  defendant  was  guilty  of  negligence 
in  improperly  constructing  the  passenger  platform  at  Prince- 
ton, in  not  lighting  the  same  at  night  and  in  running  its 
passenger  train  into  the  station  grounds  at  a  high  rate  of 
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s|3eed,  without  proper  warning  of  its  approach,  whereby 
plaintiff,  while  exercising  proper  care  on  his  part,  was  struck 
by  the  train  and  injured. 

The  evidence  at  thfe  trial  was  that  there  were  double 
tracks  north  of  the  depot  at  Princeton,  the  one  next 
the  station  for  east-bound  trains,  and  the  one  farther  north 
for  west-bound  trains,  v  There  was  a  platform  extending 
from  the  depot  to  near  the  south  track  and  there  was  another 
platform,  eight  feet  wide,  on  the  north  side  of  the  north  track 
for  business  connected  with  west-bound  trains  and  for  the 
use  of  the  passengers  who  wished  to  take  such  trains.  The 
platforms  were  nearly  level  with  the  tops  of.  the  rails,  being 
two  inches  above  them,  and  they  were  connected  with  each 
other  by  two  plank  crossingslevel  with  the  tops  of  the  rails, 
one  crossing  at  the  east  end  of  the  depot  and  the  other 
fifty-two  feet  west  and  opposite  the  ladies'  waiting  room. 
Plaintiff  was  advance  agent  of  an  operatic  company,  and  in 
the  prosecution  of  that  business  was  about  to  take  the  train 
from  Princeton  to  Kewanee  and  this  was  a  west-bound  train. 
It  was  about  two  o'clock  at  night  and  there  was  starlight 
but  no  moon.  There  was  a  little  snow  on  the  ground  and 
the  night  was  fairly  dark,  but  objects  could  be  distinguished. 
There  was  a  light  in  the  depot  which  shone  across  the  tracks, 
but  no  light  outside  except  a  lantern  which  the  night  oper- 
ator carried,  until  the  headlight  of  the  approaching  engine 
hghted  up  the  tracks.  Before  the  train  came  the  persons 
about  the  place  could  all  see  the  platform  and  rails  and  the 
locations  of  persons  on  the  north  platform,  as  well  as  the 
trucks  of  the  express  man  and  night  operator,  and  they  tes- 
tified to  such  locations.  The  train  was  due  and  was  expected. 
The  express  agent,  with  the  express  matter  on  a  truck,  had 
gone  across  to  the  north  platform  and  plaintiff  followed  the 
night  operator,  with  the  baggage  truck,  across  toward  that 
platform.  There  was  evidence  that  the  train  had  whistled 
for  the  station.  At  any  rate  all  parties  expected  it  at  the 
time.  There  was  some  question  at  the  trial  whether  plaint- 
iff had  got  across  the  tracks  when  he  was  struck  by  the 


engine. 
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George  R.  Swengel,  a  Avitness  called  by  him,  was  the 
express  agent  who  was  at  his  truck  on  the  north  plat- 
form, and  he  testified  that  he  saw  him  coming  across  the 
tracks;  that  when  he  last  saw  him  he  was  at  about  the 
middle  of  the  north  track  between  the  rails  and  the 
engine  was  about  half  a  length  from  him,  some  fifteen  or 
twenty  feet;  that  he  did  not  see  him  any  longer  on  account 
of  the  rays  of  the  headlight  being  cast  directly  in  front, 
above  plaintitTs  head,  and  by  their  intensity  making  the 
space  below  them,  at  the  pilot,  dark,  and  that  the  next  he 
saw  of  plaintiff  he  fell  on  the  platfonn  thirty-five  or  forty 
feet  west  of  where  he  crossed.  Plaintiff's  witness,  Oscar 
Arling,  who  drove  the  omnibus,  testified  that  he  saw  plaint- 
iff about  seven  feet  up  in  the  air  in  front  of  the  engine, 
which  would  indicate  that  he  was  struck  by  a  part  of  the 
engine  which  would  throw  him  upward.  Plaintiff  was  cer- 
tain that  he  hatt  crossed  the  tracks  and  taken  a  position  on 
the  platform,  and  that  he  had  stood  there  thinking  about 
business  matters  before  he  Avas  struck.  If  we  assume  that 
his  version  is  correct,  and  there  is  some  corroborating  evi- 
dence, there  can  be  no  doubt  that  he  was  practic^iUy  in 
front  of  the  part  of  the  engine  that  struck  him,  for  he  was 
either  thrown  or  carried  a  considerable  distance  in  front  of 
the  engine  and  nearly  in  line  with  it.  He  was  not  only 
seen  in  the  air  in  front  of  the  engine,  but  he  fell  with  his 
head  and  part  of  his  shoulders  between  the  rail  and  the 
platform,  and  Swengel  pulled  him  away  from  the  side  of  the 
train.  If  he  was  on  the  platform  he  was  on  the  edge  of  it. 
The  edge  of  the  platform  was  nineteen  and  one-half  inches 
from  the  outside  of  the  nearest  rail,  and  the  bunting-beam 
of  the  engine  which  struck  him  extended  over  the  edge  of 
the  platform  but  four  and  three-fourths  inches.  The  bunting- 
beam  was  about  the  height  of  his  hip  where  the  neck  of  the 
thigh  bone  was  broken.  The  headlight  of  the  engine  was 
burning  and  lighted  up  the  track  for  a  distance  of  two  or 
three  hundred  feet  ahead  of  the  engine,  except  immediately 
in  front  and  below  the  light.  A  short  distance  east  of  the 
depot  the  tracks  curved  to  the  north,  and  the  headlight 
came  in  view  of  the  persons  on  this  platform,  at  least  five  or 
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six  hundred  feet  east  of  the  depot.  There  is  but  little,  if  any 
doubt,  from  the  evidence,  that  the  bell  on  the  engine  was 
ringing  on  the  approach  to  the  station.  There  was  some 
difference  of  opinion  in  the  estimates  of  speed  of  the  train, 
but  it  stopped  at  its  usual  place  without  any  new  application 
to  the  brakes,  and  it  stopped  before  it  passed  plaintiff,  who 
was  lying  by  the  side  of  the  train.  There  was  no  evidence 
of  negligence  in  respect  to  light  or  speed  as  a  cause  of  the 

The  evidence  at  the  trial  and  the  argument  here  is  mainly 
directed  to  the  charge  that  defendant  was  guilty  of  negli- 
gence in  the  construction  of  the  platform  fr  om  which  plaint 
iff  was  to  get  on  the  train.  The  platform,  considered  merely 
as  a  platform,  was  safe  and  free  from  objection  and  no  one 
could  be  injured  by  it.  It  was  firm  and  level,  free  from 
obstructions  or  holes  and  of  sumcient  width.  The  only 
possible  danger  to  one  using  it  consisted  in  its  being  near 
to  the  track  along  which  a  train  might  come  and  injure 
a  person,  and  this  is  the  particular  in.  which  it  is  argued 
that  defendant  was  negligent.  It  is  insisted  that  a  plat- 
form for  use  in  getting  upon  and  alighting  from  cars, 
should  be  so  far  from  the  nearest  rail  that  a  passenger 
may  stand  with  safety  at  any  point  on  the  platform,  no  mat. 
ter  how  near  its  edge,  without  any  risk  of  being  struck  or 
injured  by  a  passing  train,  and  that  it  is  negligence  to  build 
a  platform  so  near  that  a  person  may  not  stand  on  its  verge 
in  security  while  an  engine  approaches  and  passes  him.  A 
railroad  track  along  which  a  train  may  pass  is  necessarily  a 
place  of  danger.  Platforms  along  such  places  are  designed 
to  afford  a  means  of  passage  along  and  approach  to  the 
trains.  Every  person  knows  that  it  is  not  safe  or  prudent 
to  stand  on  the  edge  of  a  platform  while  a  train  is  passing,  if 
the  train  does  not  overlap  the  platform  at  all,  and  only 
comes  even  with  its  edge.  To  be  safe  for  such  purposes  a 
platform  would  have  to  be  some  distance  away  so  as  to  be 
unservicable  as  a  platform.  Such  a  platform  as  a  person  of 
reasonable  prudence  would  stand  on  the  edge  of  while  a 
train  would  pass  him,  would  be  of  no  use  in  alighting  from 
or  getting  on  cars. 
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There  was  some  evidence  as  to  bow  far  certain  kinds  of  cars 
extended  over  this  platform,  but  that  is  immaterial  in  this 
case  and  has  nothing  to  do  with  plaintiff's  injury.  He  was 
struck  by  the  engine,  which  extended  over  the  platform  four 
and  three-fourth  inches,  and  the  fact  that  some  kind  of  car 
would  extend  over  further,  did  not  injure  him.  To  build  a 
platform  so  narrow  or  in  such  manner  between  tra|Cks  as  to 
compel  a  passenger  to  stand  dangerously  near  a  train,  has 
been  held  to  be  negligence  for  which  a  company  is  liable  in 
case  of  injury;  but  where  the  platform  was  eight  feet  wide, 
so  as  to  afford  plenty  of  room  to  stand  in  safety,  we  think  it 
was  clearly  not  negligence  to  build  it  so  that  the  nearest 
edge  could  not  be  occupied  in  safety  as  a  standing  place 
while  a  train  was  passing.  Matthews  v.  Pennsylvania  Ry. 
Co.,  24  At.  Rep.  67. 

Plaintiff  testified  that  he  had  an  overcoat  on  and  had  it 
turned  up  around  his  ears;  that  he  stood  with  his  back 
toward  the  direction  that  the  train  was  to  come  from,  look- 
ing southwest;  that  he  could  see  the  rail  and  the  line  of  tlie 
platform ;  that  the  keeper  of  the  hotel  in  Kewanee  did  not 
want  to  keep  show  people,  and  that  he  was  thinking  about 
that  fact  and  trying  to  scheme  some  way  to  avoid  the  diffi- 
culty, when  something  flashed  on  him,  causing  him  to  turn 
slightly  to  look  and  see  what  was  coming,  and  he  was  imme- 
diately struck  and  remembered  no  more.  The  headlight 
necessarily  illuminated  the  track,  but  he  testified  that  he 
did  not  see  the  headlight  and  had  no  recollection  of  hearing 
the  rumble  of  the  train,  but  that  the  light  from  the  depot 
shone  across  the  tracks  and  showed  the  platform  and  the  rail 
near  it.  It  is  clear  that  he  was  paying  but  little  if  any  at- 
tention to  his  surrounding's  and  was  giving  no  heed  to  the 
approach  of  the  train,  which  he  came  there  to  take.  Ilis 
thoughts  were  elsewhere,  and  so  far  as  this  train  was  con- 
cerned, he  was  making  no  use  of  any  of  his  senses,  nor  pay- 
ing any  attention  to  the  business  that  brought  him  to  the 
station.  It  is  insisted  in  his  behalf  that  in  so  doing  he  was 
not  guilty  of  negligence;  and  the  argument  proceeds  upon  the 
theory  that  a  railroad  platform  is  made  by  the  company  for 
passengers  to  stand  on  while  waiting  for  trains,  and  that 
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being  invited  to  stand  there  he  had  a  right  to  presume  that 
he  could  stand  next  the  track  and  be  safe;  that  he  was  there- 
.by  lulled  into  a  feeling  of  false  security,  and  that  the  defend- 
ant thereby  became  responsible  for  his  inattention  to  proba- 
ble danger.  It  is  argued  tllat  there  was  no  requirement  of 
precaution  on  his  part  to  keep  a  lookout  for  the  train,  but 
that  he  had  a  right  to  be  engaged  in  thought  about  other 
business,  relying  for  safety  upon  the  supposed  duty  of  the 
defendant  to  build  its  platform  so  that  he  would  not  be  hurt 
by  a  train  passing  it,  provided  only  that  he  was  on  the  plat- 
form. We  are  unable  to  agree  to  these  propositions.  There 
were  waiting  rooms  provided  in  the  depot,  where  no  train 
could  disturb  him  and  where  he  could  become  absorbed  in 
thought  or  study  out  his  problems.  When  he  went  on  the 
platform  his  business  there  was  to  take  the  train,  and  he 
should  give  reasonable  attention  to  that  business.  Ordinary 
prudence  required  that  he  should  pay  some  attention  to 
know  how  near  he  was  to  the  train.  He  testified  that  he 
thought  he  was  about  the  middle  of  the  platform,  but  he 
could  see  the  south  edge,  and  any  attention  at  all  would  have 
shown  him  that  he  was  not  in  the  middle.  There  was  noth- 
ing to  excuse  his  want  of  attention.  There  might  be  cases 
where  a  person  might  be  engaged  in  some  act  with  baggage 
or  with  some  other  person,  or  something  might  occur  that 
would  affect  the  question  of  care  on  his  part;  but  plaintiff 
had  no  excuse  and  no  other  business  there  except  to  take 
that  train.  Upon  the  evidence,  the  accident  can  only  be 
accounted  for  upon  the  belief  that  he  became  so  abstracted 
in  thought  that  he  was  o*blivious  of  his  surroundings.  It 
seems  clear  to  us  that  he  was  guilty  of  negligence,  which 
was  the  proximate  cause  of  his  injury. 

We  find  no  reversible  error  in  rulings  on  the  evidence  or 
in  the  instructions. 

For  the  reason  that  the  evidence  failed  to  prove  negli- 
gence on  the  part  of  appellant,  causing  the  injury,  or  ordi- 
nary care  on  the  part  of  appellee,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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M  U'  City  of  Savanna 

V. 

"William  Loop. 

Municipal  Corporations — Street  Improvements — Injury  to  Private 
Property — Evide  nee — Damages. 

1.  In  an  action  by  the  owner  of  a  lot  against  a  city  to  recover  dam- 
ages for  injury  from  an  improvement  of  an  adjoining  street,  the  jury 
are  to  determine  whether  the  improvement  taken  as  a  whole  damaged 
the  property.  If  the  benefits  exceed  or  equal  the  damage,  the  plaintiif 
can  not  recover. 

2.  The  question  is  as  to  whether  the  property  has  been  depreciated  in 
value  by  the  construction  of  the  improvement,  and  this  can  be  deter- 
mined from  an  estimate  of  the  value  of  the  property  immediately  before 
and  after  the  construction  of  tlie  improvement. 

8.  It  is  proper  in  such  case  to  admit  in  evidence  a  plat  showing  the 
land  described  in  the  declaration  to  be  divided  into  town  lots. 

[Opinion  filed  May  25, 1893.] 

Appeal  from  the  Circuit  Court  of  Carroll  Countyj  the 
Hon.  James  Shaw,  Judge,  presiding. 

Messrs.  Alva  F.  Wingeet  and  George  L.  Hoffman,  for 
api>ellant. 

Messrs.  J.  M.  Hunter  and  E.  E.  Eaton,  for  appellee. 

Mr.  Justice  Harker.  Appellee  is  the  owner  of  a  tract  of 
land  fronting  for  a  distance  of  five  hundred  feet  on  a  public 
street  in  the  city  of  Savanna,  known  as  Chicago  avenue. 
A  portion  of  it  is  occupied  by  himself  and  family  as  a  resi- 
dence. The  remainder  has  been  divided  into  town  lots  to 
be  sold.  The  street  bounds  the  property  on  the  north.  On 
the  north  side  of  the  street  is  an  abrupt  blulBf,  into  the  side 
of  Avhich  some  years  ago  excavations  were  made,  and  the 
dirt  and  stone  carried  south  several  feet  for  the  purpose  of 
constructing  a  country  road. 
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The  road  has  been  used  by  the  public  for  a  long  time,  but 
was  usually  in  bad  condition.  After  the  city  assumed  con- 
trol and  made  it  the  street  named,  further  excavations  were 
made,  the  road  bed  macadamized,  and  a  stone  or  rip-rap 
wall,  varying  in  height  from  three  to  six  feet,  was  con- 
structed along  the  south  line  of  the  street  near  appellee's 
fence.  The  effect  of  this  improvement  was  to  destroy  appel- 
lee's mode  of  egress  and  ingress  between  the  street  and  the 
property.  He  claims  also  to  have  sustained  damage  by 
reason  of  the  breaking  and  crumbling  of  rock  from  the  wall 
over  and  upon  his  premises.  He  accordingly  brought  suit 
and  recovered  judgment  against  the  city  for  $4rOO. 

The  chief  grounds  on  which  a  reversal  is  asked  is  that 
the  great  preponderance  of  the  evidence  shows  that  appellee 
was  not  on  the  whole  damaged  but  benefited  by  the  street 
improvement. 

As  is  usually  the  case  in  a  controversy  of  this  character 
there  was  great  diversity  of  opinion  among  the  witnesses  as 
to  the  effect  of  the  street  improvement  upon  the  value  of 
the  property.  A  majority  were  of  the  opinion  that  the 
property  was  not  damaged  but  substantially  benefited. 

But  the  jury  were  further  enlightened  in  the  case  by  a 
personal  view  of  the  premises.  The  inspection,  which  they 
made  under  the  direction  of  the  court,  enabled  them  to 
weigh  much  more  satisfactorily  the  conflicting  testimony 
than  a  court  revie'svdng  the  record  merely.  We  are  not  pre- 
pared to  say  that  the  jury  reached  an  incorrect  conclusion 
in  deciding  against  the  opinion  of  a  majority  of  the  witnesses. 
It  was  not  error  to  admit  in  evidence  the  plat  showing  the 
land  described  in  the  declaration  to  be  divided  into  town 
lots. 

The  rulings  of  the  court  in  passing  upon  questions  of  evi- 
dence and  in  sending  the  jury  to  view  the  premises  were 
consistent  with  the  holdings  of  our  Supreme  Court  in 
Springer  v.  City  of  Chicago,  135  111.  552. 

In  an  action  by  the  owner  of  a  lot  against  a  city  to 
recover  damages  for  injury  from  an  improvement  of  an 
adjoining  street,  the  jury  are  to  determine  whether  the  "  im- 
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provement,  taken  as  a  AYhole,  damaged  the  propcrtj' ."  If 
the  benefits  exceed  or  equal  the  damage  the  plaintiff  can  not 
recover.  The  question  is  whether  theproparty  has  been  de- 
preciated in  value  by  the  construction  of  the  improvement, 
and  this  can  be  determined  with  certainty  from  an  estimate 
of  the  value  of  the  property  immediately  before  and  after 
the  construction  of  the  improvement. 

The  case  was  presented  to  the  jury  by  both  sides  upon 
that  theory  of  the  law.  While  the  third  and  fourth  instruc- 
tions given  for  appellee  are  perhaps  open  to  the  criticism 
that  they  omit  to  direct  the  jury  to  take  into  consideration 
the  effect  of  the  entire  improvement  upon  the  value  of  the 
premises,  that  feature  was  made  so  prominent  upon  the  trial 
and  in  other  instructions  given,  that  we  can  not  see  how  the 
appellant  was  prejudiced  thereby. 

We  see  no  good  reason  for  reversing  the  judgment. 

Judgment  ajjinned. 


John  W.  BrRKENHEAD 

V. 

Delos  S.  Brown. 

Ch  attd  Mortgages— Priority — Injunctions, 

Tliis  court  affirms  a  judgment  for  the  complainant  in  a  controversy 
involving  the  question  of  priority  of  chattel  mortgages. 

[Opinion  filed  May  25,  1893.] 

In  error  to  the  Circuit  Court  of  Peoria  County;  the  lion. 
T.  M.  Shaw,  Judge,  presiding. 

Mr.  Arthur  Keithley,  for  plaintiff  in  error. 

Messrs.  Puterbaugh,  Page  &  Puterbaugh,  for  defendant 
in  error. 
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Mr.  Justice  Cartwbight.  John  W.  Birkenhead,  plaint- 
iff in  error,  owned  and  operated  a  transfer  business  in  Peoria, 
and  negotiated  a  sale  of  the  property  employed  therein  and 
the  business  to  his  employe,  Joseph  C.  Kennedy.  The  pur- 
chase price  was  about  $2,300,  and  Kennedy  had  no  means. 
It  was  agreed  between  them  that  if  Kennedy  could  borrow 
$1,000  for  a  first  payment,  Birkenhead  would  take  a  mort- 
gage on  the  property  for  the  balance.  Birkenhead  was 
then  indebted  to  Delos  S.  Brown,  defendant  in  error,  in  the 
sum  of  about  $200,  and  it  was  agreed  that  if  Brown  would 
furnish  money  for  such  first  payment,  the  $200  should  be 
applied  as  part  of  such  payment,  and  Birkenhead  should 
buy  a  piano,  costing  $450,  from  a  firm  of  which  Brown  was  a 
member,  and  Brown  was  to  have  a  mortgage  on  the  trans- 
fer property  for  the  total  sum.  Brown  accordingly  advanced 
$800  cash,  and  this,  with  Birkenhead's  debt  of  $200  and  the 
piano  at  $450,  amounted  to  $1,450.  A  mortgage  was  made 
by  Kennedy  to  Brown  for  $1,350,  and  another  mortgage  to 
Birkenhead  for  $927,  both  on  the  transfer  property.  It 
being  found  that  the  mortgage  to  Brown  was  not  large 
enough,  another  was  made  to  his  firm  for  $100,  and  that 
amount  was  indorsed  as  a  credit  on  the  mortgage  for  $927 
to  Birkenhead.     The  mortoraffes  were  all  made  and  recorded 
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on  the  first  day  of  May,  1891,  and  the  mortgage  to  Birken- 
head was  recorded  first.  In  June,  1891,  Birkenhead  pledged 
the  note  and  mortgage  made  to  him  to  the  First  National 
Bank  of  Peoria  as  collateral.  Afterward,  Birkenhead  being 
about  to  foreclose  his  mortgage,  Brown  filed  the  bill  in  this 
case  to  enjoin  the  foreclosure,  and  to  have  his  security  de- 
clared a  prior  lien  to  that  of  Birkenhead,  alleging  an  agree- 
ment between  himself  and  Birkenhead  to  that  effect,  and 
making  Kennedy,  Birkenhead  and  the  bank  defendants. 

Issues  were  formed  and  the  cause  referred  to  the  master, 
who  found  that  there  was  no  agreement  that  Brown's  mort- 
gage should  have  priority  and  found  in  favor  of  the  bank 
to  the  extent  of  its  claim,  and  that  the  equities  were  with 
the  defendants  to  the  bill.  Brown  excepted  to  the  findings 
of  the  master  except  as  to  the  bank's  claim,  and  on  a  hear- 
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ing  of  the  exceptions  they  were  sustained,  the  findings  as  to 
priority  were  set  aside,  and  the  court  found  that  there  was 
an  agreement  by  which  Brown's  mortgage  was  to  have  pri- 
ority and  decreed  accordingly.  Whether  there  was  such  an 
agreement  is  the  only  question  of  fact  in  the  case. 

The  parties  contradicted  each  other  in  their  testimony  as 
to  the  actual  making  of  the  agreement,  although  Birken- 
head testified  that  Brown  spoke  of  having  a  first  mortgage, 
and  that  he  supposed  and  believed  that  Brown  intended  to 
have  a  first  mortgage.  He  testified  that  he  did  not  say  that 
Brown  should  have  it.  The  mortgages  were  all  made  out 
at  the  same  time  and  Birkenhead  did  not  claim  anv  afirree- 
ment  that  his  mortgage  was  to  be  a  first  lien;  but  the  infer- 
ence from  his  testimony  is  that  the  question  of  priority  was 
left  to  be  settled  by  a  race  to  the  recorder's  office.  Kennedy 
corroborated  Brown  as  to  the  agreement,  but  he  had  made 
an  affidavit  in  the  case  which  was  contradictory  of  his  tes- 
timony and  which  affected  his  credibility.  Brown  was  cor- 
roborated also  by  the  facts  and  circumstiinces,  and  his  testi- 
mony is  more  probable  than  that  of  Birkenhead.  That  he 
required  and  intended  to  have  and  supposed  that  he  was  get- 
ting a  first  mortgage,  can  not  be  reasonably  doubted,  and  it 
is  not  probable  that  the  matter  was  left  without  an  agree- 
ment to  depend  upon  getting  to  the  recorder's  office  first.  A 
studv  of  the  evidence  leads  us  to  the  conviction  that  the 

a/ 

court  was  right  as  to  the  fact. 

A  question  is  raised  whether  the  agreement  could  be  proved 
by  oral  testimony,  because  it  is  said  that  there  was  written 
evidence  of  the  contract  of  the  parties.  There  was  no  writ- 
ten agreement  between  Brown  and  Birkenhead,  and  conse- 
quently no  writing  in  which  their  oral  agreements  were 
merged.    The  decree  will  be  affirmed. 

Decree  affirmed. 


/ 
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John  Waggemait 

V. 

Edward  E.  Richardson  et  al. 

Contracta — Architecfs  Sketches — Recovery  for  Making  of. 

Where  an  architect  is  employed  to  make  sketches  for  a  building 
proposed  to  be  erected,  the  miderstanding  being  that  in  case  the  same 
are  satisfactory,  working  plans  apd  specifications  are  to  be  made  in  ac- 
cordance therewith,  his  client  is  bound  to  give  him  a  chance  to  make 
them  satisfactory  by  making  known  his  objections.  Where,  after  the 
submission  of  sketches,  the  client  declines  to  go  on  with  the  w^ork,  he  is 
bound  to  pay  a  reasonable  sum  for  the  ser\'ices  rendered. 

[Opinion  filed  May  25,  1893.]  ^ 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  N.  E.  WoRTHLNGTON,  Judge,  presiding. 

Mr.  J.  A.  Cameron,  for  appellant. 

Mr.  Abthub  Keithley,  for  appellees. 

Mr.  Justice  Cartwkight.  This  suit  was  brought  by  ap- 
pellees before  a  justice  of  the  peace,  to  recover  from  appel- 
lant for  services  rendered  in  making  sketches  for  a  block 
of  buildings,  and  there  was  a  recovery  before  the  justice. 
On  apjieal  to  the  Circuit  Court  there  was  a  verdict  for  ap- 
pellee for  $75,  from  which  the  court  required  $25  to  be  re- 
mitted and  judgment  was  entered  for  $50. 

It  was  proven  that  appellant  contemplated  the  erection  of 
a  block  with  store  rooms  below  and  flats  above,  and  em- 
ployed appellees  to  make  sketches  for  the  same.  During 
the  time  the  sketches  were  being  made  he  was  frequently 
in  their  oflice  examining  them,  and  counseling,  advising  and 
making  suggestions  concerning  them.  There  was  no  bar- 
gain as  to  the  price  to  be  paid  for  the  sketches,  but  if  they 
were  made  satisfactory  to  him,  working  plans  and  specifi- 
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cations  were  to  be  made  in  accordance  with  them  for  use 
in  the  erection  of  the  buildings.  lie  made  no  objection  to 
the  sketches  to  appellees,  and  made  none  on  the  trial, 
except  that  the  buildings  would  cost  more  than  a  limit  which 
he  claimed  had  been  set  by  him.  Both  the  fact  of  the  limit 
and  of  the  cost  exceeding  the  sum  stated  was  denied,  but  at 
any  rate  he  never  asked  to  have  the  plans  cheapened  so  that 
there  could  be  an  opportunity  to  make  them  satisfactory  in 
that  respect.  They  were  to  be  made  satisfactory  to  him, 
so  as  to  represent  his  ideas  and  wishes,  and  he  was  bound 
to  give  appellees  a  chance  to  make  them  so  by  making 
known  his  objections.  He  did  not  proceed  to  build  accord- 
ing to  the  sketches,  so  that  working  plans  and  specifications 
were  never  made.  The  evidence  showed  no  cause  of  coni- 
plaint  on  his  part,  but  showed  that  his  action  was  from  mere 
caprice  and  without  any  reasonable  cause.  Under  these  cir- 
cumstances he  was  liable  for  what  the  work  was  reasonably 
worth.  Appellees  called  on  him  for  payment  and  charged 
him  $50,  which  they  stated  to  be  one-half  the  usutd  charge 
for  such  work,  and  they  offered  to  give  him  credit  on  final 
settlement  for  the  amount,  if  paid,  in  case  he  should  have 
the  working  drawings  made.  He  refused  to  pay  anything. 
The  amount  of  the  judgment  was  less  than  the  work  was 
reasonably  worth,  and  less  than  the  customary  charge  for 
such  work,  as  shown  by  the  evidence.  It  is  objected  that 
there  was  no  evidence  on  which  to  base  the  third  instruc- 
tion for  appellees.  This  is  a  misapprehension  of  the  e\4dence. 
We  are  satisfied  with  the  judgment,  and  it  will  be  affirmed. 

Judgincnt  affiniied. 


Charles  W.  Phenix 

V. 

Mary  C.  Gilfillan  et  al. 

Beplevin — Gift 

1.    A  verbal  gift  unaccompanied  by  a  delivery  of  possession  is  not 
sufficient  to  change  the  title  thereto. 
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2.  In  an  action  of  replevin  broup'ht  to  recover  a  piano,  the  defendant 
alleging  it  to  be  a  gift,  and  the  plaintiff  contending  that  there  had  been 
no  delivery  thereof,  this  court  holds  that  the  direction  given  by  the  latter 
to  the  former  to  take  the  same  from  liia  house,  followed  by  a  removal, 
amounted  to  a  sufficient  deliverv. 


[Opinion  filed  May  25, 1893.] 

Appeal  from  the  Circuit  Court  of  Stark  County;  the 
the  Hon.  N.  E.  Woethington,  Judge,  presiding. 

Mr.  B.  F.  Thompson,  for  appellant.     . 

"  To  constitute  a  gift  inter  vivos,  there  must  be  a  gift 
absolute  and  irrevocable,  without  any  reference  to  its  taking 
eflFect  at  some  period.  The  donor  must  deliver  the  property 
and  part  with  all  present  and  future  dominion  over  it."  * 
*  *  "The  delivery  must  be  such  as  to  vest  the  donee 
with  the  control  and  dominion  over  the  property,  and  to 
absolutely  divest  the  donor  of  his  dominion  and  control, 
and  the  delivery  must  be  made  with  the  intent  to  vest  the 
title  of  the  property  in  the  donee.  Eoberts  v.  Draper,  18 
111.  App.  167  [170],  and  authorities  cited  ;  3  Wait's  Act.  & 
Defenses,  p.  487,  and  authorities  cited. 

A  delivery  of  the  subject-matter  of  the  gift,  so  far  as  it  is 
capable  of  a  delivery,  is  of  the  essence  of  tlie  title.  Wilson 
V.  Keller,  9  111.  App.  347. 

A  parol  gift  of  a  chattel  is  incomplete  without  a  delivery 
or  something  equivalent  to  a  delivery.  Without  such  deliAT- 
ery  no  title  passes.  The  donor  must  part  with  the  posses- 
sion and  dominion  of  the  property.  The  People  v.  Johnson, 
14  III.  342. 

And  a  verbal  gift  without  delivery  may  be  resumed  by  the 
giver.     Cranz  v.  Kroger,  22  111.  74  [80]. 

A  mere  gift  of  property,  unless  there  is  some  act  of  deliv- 
ery, will  not  pass  the  title  to  the  donee  so  as  to  enable  him 
to  recover  for  it  in  any  action.  Moore's  Justice  (Civil)  Sec. 
495,  and  authorities  cited. 

Messrs.  V.  G.  Fullee  and  M.  A.  Fullee,  for  appellees. 
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Mr.  Justice  Harkkr.  This  was  an  action  of  replevin  com- 
menced by  appellant  to  recover  the  possession  of  a  piano. 

The  defense  interposed  was  that  appellant,  about  two 
years  before  the  commencement  of  the  suit,  gave  the  piano 
to  appellee,  Mary  C.  Gilfillan. 

It  appears  from  the  evidence  that  the  piano  was  purchased 
by  appellant  and  placed  in  his  house  in  1884.  His  family  at 
that  time  consisted  of  himself,  his  wife  and  Mary  Nowlan, 
now  Mary  Gilfillan.  Mary  had  been  in  the  family  since  she 
was  eight  years  old.  She  testified  that  appellant  had  fre- 
quently promised  to  -give  her  the  piano  and  that  after  she 
married  and  moved  from  appellant's  home  with  her  husband 
he  did  give  it  to  her  and  told  her  to  take  it  from  his  home, 
then  rented  to  and  occupied  by  a  tenant,  which  she  did. 
Appellant  denied  giving  the  piano  to  Mrs.  Gilfillan  and 
denied  that  he  authorized  her  to  take  it  from  his  home. 

The  jury  found  the  title  to  the  piano  to  be  in  Mrs.  Gil- 
fillan. Mrs.  Gilfillan  was  corroborated  by  her  husband  and 
a  witness  named  Irvin  Lattin,  who  testified  to  conversations 
had  with  appellant  after  the  removal  of  the  piano  from  his 
house  to  the  effect  that  he  had  given  the  piano  to  her. 

Appellant  contends  that  whatever  view  may  be  taken  of 
the  controverted  statement  that  he  gave  the  piano  to  Mrs. 
Gilfillan  the  gift  was  not  valid  because  there  was  no  delivery 
of  the  property  to  her. 

While  it  is  true  that  a  verbal  gift,  unaccompanied  by  a 
delivery  of  possession,  is  not  sufficient  to  change  the  title  to 
personal  property,  we  are  of  the  opinion  that  the  direction 
given  by  appellant  to  Mrs.  Gilfillan  to  take  the  piano  from 
his  house,  followed  by  a  taking  of  it,  amounted  to  a  sufficient 
delivery. 

We  see  no  error  in  the  trial  court  in  giving,  refusing  or 
modifvino:  instructions. 

We  approve  the  finding  of  the  jury  and  the  judgment  of 
the  court  below. 

Judgment  affirmed. 
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Robert  F.  Dick 

V. 

The  People  of  the  State  of  Illinois. 

Dram  Shops — Sale  to  Minor — Evidence, 

1.  In  the  prosecution  of  a  saloon  keeper  for  the  alleged  sale  of  intoxi- 
cating liquor  to  a  minor,  the  father  of  the  latter  should  not  upon  trial  be 
allowed  to  testify  that  he  had  told  the  father  of  the  saloon  keeper  certain 
things  touching  such  alleged  sales. 

2.  Where  in  such  case  the  minor  testifies  to  having  purchased  liquor 
of  such  saloon  keeper,  and  being  asked  upon  cross-examination  if  he  had 
not  told  a  third  person  that  he  could  not  obtain  liquor  from  such  person, 
and  answers,  that  he  never  did,  it  is  proper  to  allow  such  person  to 
testify  by  way  of  impeachment  that  he  so  told  him. 

[Opinion  filed  May  25,  1893.] 

In  error  to  the  Circuit  Court  of  Ogle  County ;  the  Hon., 
James  Shaw,  Judge,  presiding. 

Messrs.  O'Brien  &  O'Brien  and  J.  C-  Seyster,  for  plaintiff 
in  error. 

Mr.  D.  W.  Baxter,  State's  Attorney,  for  defendants  in 
error. 

Mr.  Justice  Harker.  The  plaintiff  in  error  was  con- 
victed of  selling  intoxicating  liquor  to  a  minor,  and  sen- 
tenced to  pay  a  fine  of  thirty  dollars  and  to  confinement  in 
the  county  jail  for  thirty  days. 

Upon  the  trial  the  court  (against  the  objection  of  plaint- 
iff in  error)  permitted  the  father  of  the  minor  to  testify 
that  he  told  the  father  of  the  plaintiff  in  error  that  "  Eobert 
Dick  had  been  selling  whisky  to  his  boy  again;  that  he  had 
forbidden  him,  often  enough,  and  that  he  should  follow 
him  to  the  extent  of  the  law  for  doing  so;  that  the  boy  had 
come  home  drunk,  and  that  he  had  fair  knowledge  that  he 
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got  the  whisky  at  the  saloon  of  plaintiff  in  error."    This 
was  error. 

The  minor  testified  that  on  the  18th  of  June,  1892,  he 
obtained  liquor  at  the  saloon  of  plaintiff  in  error  frequently 
and  became  quite  intoxicated  there.  On  cross-examination 
he  was  asked  whether  he  did  not  say  to  one  George  Brown 
that  he  was  unable  to  get  anything  to  drink  at  the  saloon 
of  plaintiff  in  error,  to  which  he  replied,  "  no."  The  court 
refused  to  allow  George  Brown  to  testify  by  way  of  im- 
peachment that  the  minor  had  so  told  him. 

The  declaration  of  such  minor,  if  made,  tended  to  im- 
peach him,  and  inasmuch  as  the  proper  foundation  was  laid 
for  the  introduction  of  Brown's  testimony  upon  that  point, 
the  court  erred  in  refusing  to  allow  it  to  go  to  the  jury. 

Inasmuch  as  the  sales  to  the  minor  were  denied,  and 
there  was  a  conflict  in  the  testimony,  the  two  errors  indi- 
cated may  have  worked  great  injury  to  the  plaintiff  in 
error. 

And  because  of  them,  the  judgment  must  be  reversed. 

lieversed  and  remanded. 


Silas  K.  Austin  et  al. 

V. 

First  National   Bank  of   Morrison. 

Fraudulent  Conveyance — Creditor's  Bill — Insolvency, 

1.  One  indebted  and  insolvent  has  no  right  to  make  a  voluntary  con- 
veyance to  a  third  party,  without  consideration,  as  against  the  claim  of 
existing  creditors.  If  such  a  conveyance  is  made  as  to  such  creditors, 
the  law  conclusively  presumes  it  to  have  been  done  with  fraudulent  in- 
tent, no  matter  how  free  from  such  fraudulent  intent  the  parties  may  in 
fact  have  been. 

2.  If  a  conveyance  of  real  estate  or  other  property  be  made  with 
adaial  fraudulent  intent  on  the  part  of  the  grantor,  and  the  grantee  have 
knowledge  of  such  intent,  and  participate  in  it,  such  conveyance  wiU  be 
deemed  fraudulent  as  to  existing  creditors. 
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3.  The  condition  of  a  debtor  making  a  voluntary  conveyance,  as  to 
solvency,  is  what  the  law  regards,  and  not  his  belief. 

4.  In  the  case  presented  this  court  holds,  in  view  of  the  evidence,  that 
the  conveyance  by  a  party  named  to  his  son  of  certain  real  estate  was 
fraudulent  in  a  legal  point  of  view,  and  that  the  decree  subjecting  the 
same  to  sale  under  certain  executions  was  in  the  main  correct. 

5.  It  is  not  necessary  tliat  execution  should  have  issued  on  given  judg- 
ments and  been  returned  nulla  bona^  the  same  being  liens  on  the  equitable 
interest  of  the  gi-antor,  the  object  of  the  bill  being  to  remove  a  conveyance 
as  fraudulent.    In  such  case  equity  has  juristiction. 

6.  The  court  modifies  the  decree  in  the  case  presented  in  so  far  as  to 
allow  the  application  by  complainant  bank  of  funds  in  its  hands  to  the 
extent  of  one-half  thereof  on  a  certain  judgment,  the  other  half  to  be 
recovered  from  the  defendant  found  herein  to  have  conveyed  his  property 
in  fraud  of  certain  creditors. 

[Opinion  filed  May  25, 1893.] 

In^  error  to  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  James  Shaw,  Judge,  presiding. 

On  the  30th  day  of  March,  1891,  William  S.  Austin  and 
Silas  R.  Austin  were  indebted  to  the  First  National  Bank 
of  Morrison. 

That  indebtedness  was  evidenced  by  what  are  commonly 
called  judgment  notes.  There  are  two  of  these  notes.  One 
was  for  $1,000,  and  the  other  was  for  $1,500;  this  last  one 
wa*  signed  by  A.  E.  Austin  also. 

The  bank  corporation  also  held  a  note  that  was  a  judg- 
ment note,  that  had  been  executed  by  William  S.  Austin, 
Silas  K.  Austin  and  Dennis  Austin,  to  one  Samuel  Curry  for 
$1,200;  that  note  had  been  assigned  by  Mr.  Curry  to  the 
the  bank.  Silas  R.  Austin  was  only  security  on  all  the 
notes  for  William  S.  Austin,  his  brother.  On  that  same 
30th  day  of  March,  1891,  Silas  R.  Austin,  one  of  the  plaint- 
iff's in  error,  was  the  owner  in  fee  of  the  lands  and  premises 
involved  in  this  controversy. 

Those  lands  and  premises  on  that  day  were  incumbered  by 
mortgages  executed  by  himself  and  wife  aggregating  about 
$4,500. 

The  lands  in  controversy  were  worth  on  the  day  above 
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referred  to  at  least  $9,000;  on  that  same  daj^  Silas  R.  Aus- 
tin, his  wife  joining  him  in  the  conveyance,  executed  a  war- 
ranty deed  to  Marion  L.  Austin,  the  son  of  the  grantors, 
conveying  to  him  the  lands  and  ])remises  involved  in  this 
controversy  for  a  pretended  consideration  mentioned  in  the 
deed  of  $100,  subject  to  the  incumbrances  then  on  the 
land. 

Silas  R.  Austin  and  his  wife  were  living  at  that  time  in 
the  village  of  Lyndon,  in  Wliiteside  County,  in  a  proj^rty, 
a  house  and  lot,  that  he  then  owned  and  at  the  same  time  he 
executed  a  conveyance  to  Lettie  L.  Miller,  conveying  that 
homestead  property  to  her,  she  being  the  married  daughter 
of  the  grantors,  living  separate  and  apart  from  them.  The 
conveyances  of  the  different  properties  by  Silas  R.  Austin, 
as  above  stated,  left  him  in  an  absolutelv  insolvent  condi- 
tion.  The  homestead  lot,  it  is  conceded,  can  not  be  reached 
in  this  proceeding. 

Marion  L.  Austin  is  a  young  man  living  separate  and 
apart  from  his  parents;  is  a  married  man  engaged  in  farm- 
ing, and  of  limited  means.  William  S.  Austin,  one  of  the 
co-makers  of  the  several  notes  above  rcfeiTed  to,  was  a  stock 
dealer  residing  at  Morrison,  in  Whiteside  County,  a  brother 
of  Silas  R.  Austin;  he  failed  in  business  suddenly,  and  on 
the  30th  day  of  March,  1801,  made  an  assignment  to  John 
F.  Ilecker  under  the  State  law.  William  S.  Austin"*s  bank- 
rupt estate  had  not  assets  sufficient  to  liquidate  his  indebt- 
edness, and  in  fact  but  a  small  ])ortion  of  it,  not  to  exceed 
sixtv  cents  on  the  dollar. 

Marion  L.  Austin,  when  he  took  the  deed  from  his  father 
and  mother  for  the  lands  in  controversv,  on  the  30th  dav 
of  March,  1S91,  did  not  pay  the  pretended  $100  mentioned 
in  the  deed  as  the  consideration  for  the  same;  if  he  ever  did, 
it  was  after  the  bill  was  filed  attiicking  the  deed  for  fraud. 

The  deed  from  Silas  R.  Austin  and  his  wife  to  Marion  L. 
Austin  was  filed  for  record  with  the.  recorder  of  deeds  of 
Whiteside  county  on  the  30th  day  of  March,  1891,  at  4:25 
o'clock  p.  M.,  and  recorded  in  book  138  of  records,  on  page 
202.     On  the  31st  day  of  March,  1891,  a  judgment  was 
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entered  bv  confession  in  favor  of  the  First  National  Bank 
of  Morrison,  the  complainant  in  the  original  bill  filed 
herein,  on  one  of  the  notes  above  referred  to,  executed  by 
William  S.  Austin  and  Silas  R.  Austin;  that  judgment  was 
for  $999.11  and  costs  of  suit;  and  on  the  same  day  execu- 
tion was  issued  on  that  judgment  and  levied  on  the  property 
in  controversy  as  the  property  of  Silas  R.  Austin. 

There  was  also  rendered  in  said  Circuit  Court  on  said 
31st  day  of  March,  1891,  a  judgment  in  favor  of  the  bank  v. 
William  S.  Austin,  Augustus  E.  Austin  and  Silas  R.  Austin, 
for  §1,506.07  and  costs  of  suit  on  another  one  of  the  notes 
above  referred  to;  upon  which  execution  issued  at  that  time, 
was  placed  in  the  hands  of  the  sheriff  of  the  county  and 
levied  upon  the  lands  in  controversy. 
.  On  the  1st  day  of  April,  1S91,  there  was  a  judgment  ren- 
dered in  favor  of  the  bank  and  against  William  S.  Austin, 
Silas  R.  Austin  and  Dennis  Austin,  in  the  Circuit  'Court, 
upon  the  note  bank  received  from  Curry,  against  the  defend- 
ants for  Sl,294:.13  and  costs,  which  was  by  confession;  upon 
which  execution  was  duly  issued  on  that  day,  placed  in  the 
hands  of  the  sheriff  and  levied  upon  the  lands  in  controversy 
in  this  case,  as  the  property  of  Silas  R.  Austin. 

A  bill  was  then  filed  in  the  Circuit  Court,  on  the  chancerv 
side  thereof,  which  is  in  the  nature  of  a  creditor's  bill,  at- 
tacking the  deed  executed  by  Silas  R.  Austin  and  wife  to 
Marion  L.  Austin,  on  the  ground  of  fraud  and  asking  the 
court  that  by  its  decree  the  cloud  created  by  that  deed  might 
be  removed  out  of  the  way  of  the  several  executions  afore- 
said, and  that  the  premises  might  be  sold  under  the  execu- 
tions untrammeled  by  that  deed. 

Fraud  was  also  charged  in  the  bill  in  the  convej^ance  by 
Silas  R.  Austin  and  his  wife'to  Lettie  L.  Miller  of  the  home- 
stead property  in  Lyndon,  but  not  sustained.  Answers 
were  filed  denying  the  allegations  of  fraud;  claimed  the 
deed  was  executed  for  valuable  consideration,  and  that  as  to 
one  of  the  judgments,  inasmuch  as  the  bank  corporation 
after  this  bill  was  filed,  as  was  alleged,  released  certain  lands 
of  one  Dennis  Austin  from  the  lien  of  such  judgment,  it 
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therefore  paid  the  same.  A  release  of  lands  was  made,  and 
certain  moneys  were  deposited  with  the  bank  as  collateral 
on  the  part  of  Dennis  Austin  to  the  judgment  set  up  in  the 
bill  against  him  and  Silas  R.  and  William  S.  Austin;  and  it 
is  claimed  that  such  deposit  was  a  payment.  The  evidence 
shows  that  enough  of  the  money  arising  from  a  loan  pro- 
cured by  Dennis  Austin  on  the  security  of  his  lands  released 
to  satisfy  the  judgment  in  full  on  which  Dennis  and  Silas  R. 
Austin  were  joint  and  several  securities  for  William  S.  Austin, 
their  brother,  but  appellee  claims  only  placed  there  as  secur- 
ity for  the  satisfaction  of  the  judgment. 

Upon  replication  being  filed  the  cause  was  reSferred  to  H. 
C.  Ward,  special  master,  who,  upon  a  hearing  of  all  the 
evidence,  reported  the  same  and  his  findings  to  the  Circuit 
Court,  sustaining  the  allegations  of  the  bill  as  to  fraud,  and 
finding  the  defendant  in  error  entitled  to  the  relief  prayed 
for  except  as  to  the  judgment  rendered  upon  the  note  given 
to  Curry,  and  endorsed  to  the  defendant  in  error,  signed  by 
William  S.  Austin,  Silas  R.  Austin  and  Dennis  Austin, 
jointly,  and  as  to  that  he  found  by  the  joint  act  of  defend- 
ant in  error  and  Dennis  Austin,  it  was  released,  and  that 
the  decree  should  so  find.  All  the  exceptions  of  appellant 
as  to  the  findings  of  the  special  master  in  his  favor  were 
overruled,  and  the  defendant  in  error's  exception  to  his  find- 
ing as  to  the  judgment  last  above  named  was  sustained. 

The  court,  upon  final  hearing,  granted  the  relief  prayed 
for  in  the  bill  and  signed  a  decree  accordingly,  from  which 
decree  this  writ  of  error  is  prosecuted  and  reversal  sought. 

Mr.  F.  E.  Andrews  for  plaintiff  in  error. 

If  a  case  of  actual  fraud  be  alleged,  relief  can  not  be  had 
by  proving  a  case  of  constructive  fraud.  Perry  v.  Jewell, 
1  K.  and  J.  671;  Eyer  v.  Potter,  15  IIow.  42;  Gerde  v. 
Hawkins,  2  Der.  Eq.  (N.  Car.),  393;  Paper  v.  Hoard,  107  N. 
Y.  67;  Kennedy  v.  Bruner,  29  HI.  App.  443. 

The  answer  of  the  defendants  asserts  with  the  utmost 
positiveness  the  good  faith  of  the  several  transactions. 
That  the  conveyances  were  homajide  sales  for  valuable  con- 
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siderations  and  with  no  intention  to  hinder  and  delay  cred- 
itors, etc.,  *  *  *  the  burden  of  proving  the  convey- 
ances fraudulent  and  done  with  intent  to  hinder  and  delay 
creditors  rests  upon  the  complainant.  Sawyer  v.  Moyer, 
109  111.  465.  Fraud  can  not  be  assumed;  it  must  be  proved. 
Hatch  V.  Jordon,  74  111.  417;  Phelps  v.  Curts,  80  111.  112; 
Lawson  v.  Funk,  108  111.  502. 

Fraud  can  not  be  established  by  circumstances  that  merely 
raise  a  suspicion.  Byrant  v.  Simoneau  et  al.,  51  111.  327; 
Eeed  v.  Noxon,  48  111.  325;  Bullock  v.  JSTarrot,  49  111.  65. 

The  fact  that  the  sale  was  made  to  a  near  relative,  that 
is,  between  father  and  son,  is  not  a  badge  of  fraud.  Nelson 
V.  Smith,  28  111.  501;  Eads  v.  Thompson,  109  111.  91  and  92; 
Tyberandt  v.  Raucke,  96  111.  71;  Wait  on  Fraudulent  Con- 
veyances, Sec.  242. 

Indeed,  in  the  absence  of  fraud,  the  court  will  not  say 
that  a  man  may  not  sell  to  a  near  relation  on  better  terms 
than  he  would  have  to  give  to  a  stranger.  May  on  Fraud- 
ulent Conveyances,  second  edition,  by  Worthington,  p. 
57. 

An  honest  instrument  executed,  for  which  the  considera- 
tion is  partly  meritorious  and  partly  valuable,  and  the  in- 
strument is  one  between  relations,  the  court  can  not  sav 
that  the  difference  between  the  real  value  and -the  considera- 
tion is  a  badge  of  fraud,  and  if  not  a  badge  of  fraud  or  evi- 
dence of  an  intention  to  defraud  creditors,  it  has  no  relation 
to  the  case.  May  on  Fraudulent  Con.,  2d  Ed.,  p.  57;  In  re 
J.  Johnson,  20  Ch.  D.,  Per  Try.  J.  391-7;  Nelson  v. 
Smith,  28  IlL  601;  Roe  v.  Milton,  2  Wils.  358;  Wait  on 
Fraudulent  Conveyances,  Section  208;  May  on  Fraudu- 
lant  Conveyances,  p.  251-2;  Eads  v.  Thompson,  109  111. 
145. 

"  It  was  said  by  the  court  in  Boltom  v.  Midden,  L.  R.  Q. 
R.  57,  that  the  adequacy  of  the  consideration  is  for  the  par- 
ties to  consider  at  the  time  of  making  the  agreement,  not 
for  the  court  when  it  is  sought  to  be  enforced."  May  on 
Fraudulent  Conveyances,  p.  25-33. 

"  In  the  absence  of  evidence  to  the  contrary,  honesty  and 
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fair  dealing  is  always  presumed,  and  if  any  jierson  claims 
that  there  is  a  fraud  in  any  transaction  it  devolves  upon  him 
to  prove  the  fraud."  Long  v.  West.,  31  Kas.  298;  Sawyer  v. 
Myers,  109  111.  461;  Iloosur  v.  Hunt,  05  Wis.  71. 

''  The  fraud  can  not  be  assumed,  it  must  be  proved." 
Hatch  V.  Jordon,  74  111.  417;  Phelps  v.  Curts,  SO  111.  112; 
Lawson  v.  Funk,  108  111.  502  '     • 

It  is  not  enough  to  prove  frsiud  against  the  grantee.  Both 
parties  must  be  proved  to  have  ])articipated  in  the  fraud. 
Hatch  V.  Jordon,  74  111.  417;  Ewing  v.  Runkle,  20  111.  448-85; 
Mvers  v.  Kinzie,  2G  111.  ni\-SS. 

The  demurrer  should  have  been  sustained  to  the  bill  (1st) 
for  the  reason  that  the  executions  nor  no  one  or  more  of 
them  was  returned  unsatisfied  in  whole  or  in  part.  Durand 
&  Co.  v.  Gray  et  al.,  129  111.  9;  Moshier  v.  Meak,  80  111.  79; 
Dormueil  v.  Ward,  108  111.  219. 

See  further  authorities  cited  under  Sec.  49,  Chap.  22,  R.  S., 
Star  &  Curtis. 

The  extension  of  the  time  of  pa3"ment  of  a  note  releases 
the  security.  Rogers  v.  Trustees  of  Schools,  40  111.  431;  31 
111.  209;  24  111.  010. 

The  payment  of  interest  in  advance  is  a  good  considerar 
tion  for  extending  the  payment  of  a  note.  Maher  v,  Lan- 
from,  80  111.  518;  31  111.  209,  258;  27  111.  323. 

The  bank  knew  that  Silas  R.  Austin  was  securitv.  See 
testimony  of  William  S.  Austin,  as  to  extension  of  time. 
Such  defense  may  be  set  up  by  grantee.  Maher  v.  Lan- 
from  et  al.,  80  111.  518,  and  cases  cited  on  page  521;  Pike 
v.  Crist,  02  111.  401;  Saffonl  v.  Vail,  22  111.  327. 

Mr.  O.  F.  Woodruff,  for  defendant  in  error. 

A  party  may  file  his  bill  to  remove  a  fraudulent  convey- 
ance without  showing  that  he  could  not  obtain  satisfaction 
out  of  other  property  of  the  defendant,  and  without  having 
execution  returned  ntdhi  hona,  Dunham  v.  Cox,  10  N.  J. 
Equity,  437;  Miller  v.  Davidson,  3  Gilm.  518-522;  Weight- 
man  V.  Ilatch,  17  111.  287;  Kewman  v.  Willetts,  52  111.  08- 
102. 
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Where  the  grantee,  in  a  deed  made  to  defmud  the  cred- 
itors of  the  grantor,  knows  of  the  fraudulent  intent  of  the 
grantor,  or  has  knowledge  of  facts  sufficient  to  excite  the 
suspicion  of  a  prudent  man  and  put  him  upon  inquiry,  he 
makes  himself  a  party  to  the  fraud.  Actual  knowledge  by 
tlie  vendee  is  not  essential.  Bartles  v.  Gibson,  17  Fed.  Tlep. 
293-i>97;  Atwood  v.  Impson,  20  N.  J.  Equity,  156;  Baker 
V.  Bliss,  30  K  Y,  70;  Avery  v.  Johnson,  27  Wis.  251;  Hop- 
kins V.  Langdon,  30  Wis.  381;  U.  S.  v.  Houghton,  14  Fed. 
Rep,  5-15;  GoUober  v.  Martin,  6  Pacific  Eep.  267;  Bump  on 
Fraudulent  Conveyances,  200. 

The  law  presumes  that  every  man  intends  the  necessary 
consequences  of  his  acts,  and  where  the  conduct  of  the 
debtor  necessarily  results  in  defrauding  his  creditoi's,  he  i^ 
presumed  to  have  foreseen  and  intended  such  results.  Gol- 
lober  V.  Martin,  6  Pao.  Kep.  267-261);  jSichols  v.  Nichols, 
18  At.  Eep.  153-154 

If  a  i)art  of  the  consideration  for  a  transfer  is  merely  a 
nominal  or  colorable  consideration  contrived  to  hinder, 
dt;lav  or  defraud  creditors,  the  whole  transfer  is  void. 
Bump  on  Fraudulent  Conveyances,  47(>;  Marriott  v.  Givens, 
8  Ala.  604:;  Tatum  v.  Hunter,  1-1  Ala.  557;  McKenty  v. 
Gladwin,  10  Cal.  227;  Scales  v.  Scott,  13  Cal.  76;  Mead  v. 
Combs,  19  N.  J,  Equity,  112;  Wedgworth  et  ux.  v.  Wedg- 
worth,  4  So.  llcp.  140;  Wedgworth  v.  Withers,  53  X.  W. 
Eep.  576. 

If  a  purchaser  knows,  when  he  takes  a  deed,  that  the 
object  of  the  grantor  is  to  defraud  creditors,  the  deed  is 
void,  though  he  may  give  a  full  consideration  therefor. 
The  Fanners'  Bank  v.  Douglas,  11  S.  &  M.  545;  Edgell  v. 
Lowell,  4  Yennont,  505;  Green  v.  Tantum,  10  N.  J.  Equity, 
1O5-110;  Schmidt  V.  Opie,  33  N.  J.  Equity,  138-141;  Holt 
V.  Creamer,  34  X.  J.  Equity,  181-180;  Davis  v.  Birchard, 
f)3Wis.  402. 

The  conveyance  of  property,  as  against  an  existing  cred- 
itor of  the  grantor,  can  not  be  supported  unless  shown  to 
have  been  founded  on  an  adequate  as  well  as  valuable  con- 
sideration;   and   when  a  controversy  arises  between  the 
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grantee  and  an  existing  creditor  as  to  the  validity  of  the 
conveyance,  the  onus  of  proof  that  it  was  founded  on  an 
adequate  and  valuable  consideration  is  cast  on  the  grantee  ; 
and  the  recital  of  a  consideration  in  the  conveyance  is  not 
evidence  against  the  creditor.  Fisher  v.  Moog,  31)  Fed.  Hep. 
065 ;  Hubbard  v.  Allen,  59  Ala.  283 ;  Bump  on  Fraudulent 
Conveyances  (2d  edition)  2G9 ;  AVedo^worth  v.  AVedgworth, 
4  So.  Hep.  149 ;  Bunip  on  Fraudulent  Conveyances,  43 ; 
Sands  v.  Hildreth,  2  Johnson's  Chancery,  35 ;  Gardner 
Bank  v.  Wheaton,  8  Me.  373  ;  Bowles  v.  Shoenberger,  2  B. 
&  Mon.  373 ;  Doughton  v.  Gray,  10  N\  J.  Equity,  323 ; 
Ilaney  v.  Nugent,  13  AVls.  283 ;  Steere  v.  Iloagland,  39  111. 
264;  Monell\  Sherrick,  54  111.  269;  Merry  v.  Bostwick, 
13  111.  398  ;  Bay  v.  Cook,  31  111.  336  ;  Gordon  v,  Keynolds, 
114  111.  118. 

It  is  not  necessarv  that  insolvencv  should  alwavs  be 

v  •/  •/ 

proved  or  presumed  in  order  to  render  a  conveyance  void. 
If  the  indebtedness  is  so  large  that  the  effect  of  the  transfer 
is  to  defraud  creditors,  the  conveyance  is  void.  Parkman 
V.  AVelch.  36  Mass.  231  ;  Swartz  v.  Ilazelett,  8  Cal.  118  ; 
Potter  V.  McDowell,  31  Mo.  62  ;  Blake  v.  Sawin,  92  Mass. 
340. 

A  conveyance  is  voluntary  when  the  consideration  is 
merely  nominal  and  it  prevents  the  grantor  from  acting 
fairly  towai'd  his  creditors  and  disables  him  from  paying 
his  debts,  and  results  in  hindering  or  delaying  his  creditors  ; 
notwithstanding  he  may  make  the  conveyance  with  the 
most  upright  intentions.  Guffin  v.  The  First  A'ational  Bank 
of  Morrison,  74  111.  259  ;  Harmon  v.  Harwood,  26  App.  341 ; 
Bump  on  Fraudulent  Conveyances  (2d  edition)  266,  267- 
288  ;  Priest  v.  Conklin,  38  111.  App.  180. 

The  intention  with  which  the  conveyance  is  said  to  be 
made  is  oftentimes  of  question  of  law.  Every  man  is  held 
to  know  the  law  and  the  facts  regarding  his  own  affairs. 

The  law  also  presumes  that  every  man  intends  the  neces- 
sary consequence  of  his  act,  and  if  the  act  necessarily  de- 
lays, hinders  or  defrauds  his  creditors,  then  the  law  pre- 
sumes that  it  is  done  with  a  fraudulent  intent.    Fiedler  v. 
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Damn,  50  N.  Y.  437 ;  Bump  on  Fraudulent  Conveyances, 
266,  267 ;  Swartz  v.  Hazlett,  8  Cal.  118  ;  Potter  v.  McDowell, 
31  Mo.  62 ;  Robinson  y.  Stewart,  10  N.  Y.  190 ;  Carpenter 
V.  Eoe,  10  N.  Y.  227 ;  Reade  v.  Livingston,  3  Johnson's 
Chancery  Eep.  481 ;  Cowling  v.  Estes,  15  111.  App.  255-261. 

If  a  grantor  is  unable,  after  such  conveyance,  to  meet  his 
debts  in  the  ordinary  course  prescribed  by  law  for  their  col- 
lection, or  is  reduced  to  that  situation  where  an  execution 
against  him  would  be  unavailing,  the  conveyance  is  void. 
Bump  on  Fraudulent  Conveyances,  281, 282, 283;  Potter  v. 
McDowell,  31  Mo.  62;  Mohawk  Bank  v.  Atwater,  2  Paige, 
54;  Van  Wyck  v.  Seward,  6  Paige,  62;  Church  v.  Chapin,  35 
Vermont,  222. 

Marion  L.  Austin  having  taken  the  deed  from  his  father 
with  no  consideration,  or,  if  any,  with  such  inadequate  con- 
sideration that  the  law  would  term  him  as  a  volunteer. 
Tunison  v.  Chamblin  et  al.,  88  111.  378-385;  Gordon  v.  Rey- 
nolds, 114  111.  118. 

The  omission  of  the  grantee  or  grantor,  or  any  other 
important  witness,  to  testify  as  to  the  facts  and  circum- 
stances concerning  the  execution  of  the  conveyances  attacked 
on  the  ground  of  fraud,  is  looked  upon  by  the  courts  with 
suspicion;  and  unexplained,  is  always  a  ground  for  unfavor- 
able presumption.  Bump  on  Fraudulent  Conveyances,  52, 53 
54;  Grlenn  v.  Glenn,  17  Iowa,  498;  Henderson  v.  Henderson, 
55  Mo.  534;  Peebles  v.  Horton,  64  N.  C.  374;  Hunt  v.  Blod- 
gett,  17  111.  583;  Smith  v.  Tosini,  48  K  W.  Rep.  299-301; 
Pi^obert  V.  McDonald,  51  N.  W.  Rep.  212-214;  Parties  v. 
Gibson,  17  Fed.  Rep.  293-297. 

A  creditor  can  not  lawfully  pay  himself  with  the  debtor's 
money,  without  the  debtor's  consent,  and  that  what  parties 
do  can  not  be  judged  a  payment  or  extinguishment  if  it  was 
not  so  intended  at  the  time.  Detroit,  Hillsdale  &  S.  &  W. 
R.  R.  Co.  V.  Smith,  50  Mich.  112;  Moore  v.  Tate,  22  Gratt. 
(Va.),  351;  Flower  v.  Elwood,  66  111.  438;  Kipp  et  al.  v.  Mc- 
Chesney,  66  111.  460. 

Mb.  Justice  Lacey.    The  question  presented  in  this  rec- 
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ord  is,  perhaps,  more  a  question  of  fact  than  of  law.  The 
law  is  Avell  settled  that,  one  being  indebted  and  insolvent, 
has  no  right  to  make  a  voluntary  conveyance  to  a  third 
party  without  consideration  as  against  the  claim  of  existing 
creditors.  If  such  a  convevance  is  made  as  to  such  credit- 
ons,  the  law  conclusively  presumes  it  to  have  been  done  with 
fraudulent  intent,  no  difference  how  free  from  such  fraudulent 
intent  the  parties  may  in  fact  have  been.  We  do  not  under- 
stand this  principle  to  be  controverted  by  counsel  for  appel- 
lant. Then,  again,  if  a  conveyance  of  real  estate  or  other 
property  be  made  with  actual  fraudulent  intent  on  the  part 
of  the  grantor,  and  the  grantee  have  knowledge  of  such 
intent  and  participate  in  it,  such  conveyance  will  be  deemed 
fraudulent  as  to  existing  creditors.  There  are  two  conten- 
tions in  this  case  on  the  part  of  defendant  in  error  by  which 
the  convevance  of  Silas  R.  Austin  to  his  son,  Marion  L.  Aus- 
tin,  is  sought  to  be  vacated  and  set  aside.  The  one  is  that 
the  conveyance  was  made  without  any  consideration,  was 
voluntary  and  a  mere  gift,  and  for  that  reason,  in  the  insolv- 
ent condition  of  the  grantor,  void  in  law  as  against  the  com- 
plaining judgment  creditors  of  Silas  R.  Austin,  whose  debts 
existed  at  the  time  of  the  conveyance.  The  other  is  that, 
although  there  may  have  been  a  small  consideration,  though 
entirely  inadequate,  the  conveyance  was  made  with  the  act- 
ual intention,  participated  in  by  both  father  and  son,  to 
defraud,  by  means  of  the  conveyance,  tlie  creditors  of  Silas 
R.  Austin,  and,  therefore,  as  to  such  creditors  void,  notwith- 
standing there  was  a  valuable  consideration.  This  woukl  be 
controlled  by  Sec.  4,  Chap.  59,  R.  S.,  entitled  "  Frauds  and 
Perjuries,"  Avhich  renders  all  such  conveyances  void  against 
the  creditors,  purchasers  or  others  so  intended  to  be  disturbed, 
delayed,  hindered  or  defrauded. 

In  the  latter  case  the  insolvency  of  the  grantor  is  prob- 
ably not  a  necessary  element,  although  it  might  weigh  heav- 
ily as  a  matter  of  evidence  in  establisliing  tlie  actual  fraud- 
ulent intent.  The  appellant  insists  tliat  Silas  R.  Austin  was 
not  at  the  time  of  the  convevance  insolvent  or  in  failing^  cir- 
cumstances,  and  that  he  had  remaining,  after  conveying 
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his  real  estate  to  his  son,  sufficient  property,  subject  to  exe- 
cution, to  pay  all  his  debts.  We  do  not  think  the  evidence 
sufficiently  sustains  this  contention.  Aside  from  a  note  of 
$3,600,  given  to  him  by  William  S.  Austin,  he  had  no  prop- 
erty whatever  except,  perhaps,  a  §500  unsecured  note  on 
William  S.  Austin.  The  $3,000  note  was  secured  by  amort- 
gage  on  640  acres  of  land  in  Kansas,  already  mortgaged  for 
$4,500.  The  only  consideration  of  the  $3,600  note  was  to 
secure  the  $500  note  held  by  Silas  or  William  S.  Austin,  and 
to  indemnify  Silas  against  his  securityship  on  the  notes  upon 
which  the  three  judgments  in  question  in  this  suit  was  ren- 
dered, and  another  $500  note  on  which  he  was  security  to 
another  party.  After  conve^^ing  away  his  re  visionary  inter- 
est in  the  220  acres  of  land  in  question,  he  had  nothing  but 
the  above  mentioned  $3,600  note  on  his  brother,  William  S. 
Austin.  It  will  be  seen  that  the  note,  situated  as  it  was, 
was  very  precarious  security.  William  S.  Austin  was,  in 
fact,  insolvent,  and  made  an  assignment  the  same  day  of  this 
conveyance,  and  was  coritem])]ating  it  before  the  convey- 
ance, although  he  swears  he  had  made  it  known  to  no  one. 
His  estate,  as  testified  to  by  Ilecker,  his  assignee,  will  not 
pay  sixty  cents  on  the  dollar.  The  Kansas  land  was  largely 
encumbered  and  nothing  could  be  made  out  of  it  without 
advancing  $4,500  to  pay  the  prior  mortgage,  and  then  it 
was  doubtful  what  the  land  would  be  worth. 

We  feel  well  satisfied  from  the  evidence  that  Silas  R. 
Austin  was  not  in  a  condition  financially,  in  justice  to  his 
creditors,  to  give  away  so  considerable  a  part  of  his  estate 
as  he  did  by  the  conveyance  to  his  son,  no  matter  what  his 
opinion  might  have  been  as  to  his  financial  ability.  He 
made  this  conveyance,  believing,  as  he  swears,  that  William 
S.  Austin  was  solvent  and  would  pay  all  his  debts  on  which 
he,  Silas  R.,  was  security.  But  the  fact  was,  and  it  devel- 
oped on  the  same  day  of  the  conveyance,  that  William  S. 
was  insolvent  to  the  extent  mentioned  above,  w^iich  placed 
Silas  K.  in  the  same  or  a  worse  condition.  It  mattered  not 
what,  in  law,  Silas  R.  thought  about  his  condition  of  solv- 
ency at  the  time  of  his  conveyance,  if  in  fact,  he  was  insolv- 
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ent.  The  law  would  forbid  his  conveying  away,  without 
consideration,  his  property  thus,  in  fact  depriving  his  cred- 
itors of  the  means  of  making  their  claims  out  of  his  property. 
The  condition  of  a  debtor  making  a  voluntary  conveyance 
as  to  solvency,  is  what  the  law  regards,  and  not  his  belief. 
The  most  vital  question  in  this  case,  perhaps,  after  deter- 
mining the  condition  of  Silas  R.  as  to  solvency,  is  as  to 
whether  or  not  the  conveyance  was  made  to  his  son  for  a 
valuable  consideration  or  whether  it  was  a  mere  gift.  We 
have  examined  the  record  carefully  on  this  point  and  have 
come  to  the  conclusion  from  the  evidence  therein  and  all 
the  circumstances  surrounding  the  transaction,  that  the  con- 
veyance was  a  gift  of  the  interest  of  Silas  R.  Austin  in  the 
land,  about  three  thousand  to  four  thousand  dollars  being 
its  value  in  excess  of  mortgages  on  it.  The  master  finds 
from  the  evidence  that  the  land  at  the  time  of  the  convey- 
ance  was  worth  $35  per  acre,  amounting  to  $7,700.  Silas  K. 
Austin  himself  swears  that  it  was  worth  that  amount,  but 
the  great  weight  and  preponderance  of  evidence  is  that 
it  was  worth  $40  per  acre.  The  land  was  incumbered  by 
two  mortgages,  aggregating  about  $4,500.  The  contention 
of  Marion  L.  Austin,  one  of  the  apjxBllants,  is,  that  he  pur- 
chased the  land  of  his  father  for  $100,  and  an  agreement 
with  him  to  pay  off  the  mortgages  then  on  the  land,  making 
about  $4,600,  possibly  a  little  over.  The  deed  on  its  face 
shows  that  the  consideration  was  $100,  subject  to  the  incum- 
brances on  the  land.  Marion  L.  Austin  testifies  that  he 
paid  to  his  father  the  $100  mentioned  in  the  deed;  but  his 
evidence  on  cross-examination  is  very  unsatisfactory  about 
the  circumstances  of  the  payment,  how  and  where  he  got 
the  money  to  pay  the  $100,  and  the  time  he  paid  it  and  the 
various  circumstances  connected  with  it.  He  states  at  first 
that  he  got  twenty-seven  dollars  of  the  money  from  the  sale 
of  cattle  and  the  balance  by  the  sale  of  other  stock,  cattle  and 
hogs,  and  then  afterwards  that  he  borrowed  fifty  or  sixty 
dollars  of  the  money;  and  when  his  attention  was  called  to 
this  on  cross-examination,  he  states  that  he  forgot  about 
borrowing  the  money  at  the  time. 
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Marion  L.  paid  the  interest  on  one  of  the  mortgages  ex- 
isting at  the  time  of  the  conveyance  to  him,  in  the  next  fall 
afterward,  $150,  and  he  got  this  money  from  his  father;  and 
then  it  developed  in  his  testimony  that  his  father  had  owed 
him  substantially  this  amount  prior  to  the  execution  of  the 
deed  to  him.  Why  he  did  not  turn  the  $100  he  claims  to 
have  given  for  the  land  against  this  indebtedness  to  him  of 
$150,  he  fails  to  state.  It  appears  also  that  the  $100  was 
not  paid  at  the  time  the  deed  was  made,  and  perhaps  for  a 
couple  of  months  afterward,  the  month  in  which  it  was 
paid  or  circumstances  not  remembered,  and  it  Avas  not  paid 
until  after  this  suit  was  commenced.  It  appears  also  that 
Silas  R.  Austin  knew  that  the  land  was  worth  thirty -five 
dollars  per  acre,  and  if  he  had  been  intending  to  make  a  sale 
of  the  land  at  all  he  would  have  sold  it  for  something  near 
its  value.  And  if  he  was  not  intending  to  sell  the  land  for 
its  value  it  would  have  been  natural  for  him  to  have  said 
something  about  it  to  his  son,  whether  he  was  giving  him 
three  thousand  to  four  thousand  dollars  or  not,  but  nothing 
of  the  kind  appears  in  the  evidence.  In  addition  to  this, 
there  is  the  testimonv  of  Jackson,  the  cashier  of  the  bank, 
the  defendant  in  error,  who  swears  that  he  had  a  conversa- 
tion with  Marion  L.  Austin  a  short  time  after  the  assign- 
ment in  which  Marion  L.  admitted  to  him  that  the  deed 
was  executed  from  his  father  to  him  without  any  considera- 
tion, and  that  he  took  the  title  to  the  land  for  the  purpose 
of  helping  his  father  to  save  something;  that  William  S. 
Austin  and  his  partner  were  "going  to  sticks."  Marion  L. 
denies  this  conversation,  it  is  true,  but  the  circumstances 
make  the  statements  made  by  Jackson  appear  probable  and 
reasonable.  Jackson  is  a  disinterested  witness,  so  far  as 
appears  from  the  evidence,  and  Austin  a  deeply  interested 
one.  Another  important  circumstance  in  the  case  is  that 
while  Silas  R.  Austin  was  on  the  witness  stand,  called  by 
his  and  Marion  L.'s  attorneys,  and  questioned  in  regard  to 
the  good  faith  of  the  transaction — whether  the  deed  was 
made  with  intention  to  defraud  his  creditors — he  was  not  in- 
terrogated on  the  very  vital  and  important  question  at  issue, 
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whether  he  was  paid  or  ajj^reecl  to  be  paid  any  consideration 
for  his  interest  in  the  kind  by  his  son,  or  whether  the  $100 
was  paid  or  agreed  to  be  paid  to  him.  Under  the  circum- 
stances, Marion  L.  Austin's  evidence  having  been  so  directly 
contradicted  bv  his  own  admissions,  as  sworn  to  bv  Jackson, 
it  would  seem  that  such  evidence  would  have  been  on  the 
part  of  Silas  K.,  if  he  could  have  corroborated  his  son  as  to 
tlie  payment,  of  the  highest  importance. 

The  fair  inference  would  be  that  he  could  not  corrobo- 
rate his  son  on  the  question  of  the  payment  of  the  §100,  or 
his  undertaking  to  pay  off  the  prior  mortgages. 

Another  fact  a]>])earing  in  the  case  was  the  absence  of  any 
agreement  in  the  deed,  or  ])rovision,  that  Marion  should  pay 
those  mortgages.  lie  simply  took  the  warranty  deed,  sub- 
ject to  the  mortgages,  which  would  leave  him  an  option, 
whether  he  would  ever  pay  them  or  not;  and  it  is  more  than 
probable  that  the  deed  expressed  the  real  intention  in  that 
regard.  No  attempt  was  ever  made,  at  the  time  of  the 
transaction  or  since,  to  take  up  those  notes  and  substitute 
his  own.  All  the  circumstances  considered,  we  think  it 
clearly  appears  from  the  evidence  if  the  deed  was  not  made 
with  actual  fraudulent  intent,  that  it  was  a  mere  gift  from 
the  father  to  the  son  of  his  interest  in  the  land  without 
exacting  any  terms  of  purchase.  If  that  be  so,  legal  fraud 
on  the  part  of  Silas  R.  and  Marion  L.  Austin  would  be  estab- 
lished, no  matter  what  their  actual  intentions  were.  There 
are  manv  circumstances  connected  with  the  case  that  would 
indicate  that  Silas  R.  Austin  had  a  strong  suspicion,  founded 
on  facts  some  way  coming  to  his  mind,  that  William  S. 
Austin  was  about  to  fail,  and  that  he  thought  it  l>est,  in 
order  to  save  something,  to  deed  the  land  to  his  son,  and 
that  this  fact  was  communicated  to  the  son. 

The  evidence  discloses  that  William  S.  had  made  this 
$3,600  note  as  a  sort  "  of  a  pacifier,"  as  Silas  R.  swears,  and 
the  mortgage  on  the  Kansas  land,  and  delivered  them  to 
him  on  the  27th  day  of  March,  Iv^Ol,  three  days  before  the 
deed  to  his  son ;  that  the  deed  had  been  talked  of  and  under 
consideration  for  some  days  before  it  was  executed ;  that 
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Silas  E.  was  not  in  good  health ;  that  the  deed,  after  being 
executed  in  the  forenoon,  was  taken  to  the  count}"  seat, 
eight  miles  distant,  and  filed  for  record  at  4:25  p.  m.  Of 
course  all  this  might  have  happened  and  the  intentions  been 
honest.  Silas  II.,  however,  swears  that  he  had  faith  in  the 
solvency  of  Wiliara  S.,  and  tliat  the  deed  was  not  made  with 
any  actual  fraudulent  intent,  and  his  evidence  a])peai*s  to  be 
frank  and  open  and  nothing  about  it  that  justifies  us  in  dis- 
regarding it.  Taking  this  view  of  the  evidence  and  the  law, 
we  regard  the  conveyance  as  fraudulent  in  a  legal  point  of 
view  and  that  the  court  below  did  not  err  in  sustaining  the 
master's  report  in  such  finding  and  in  rendering  the  decree 
subjecting  the  land  to  sale  under  the  executions  issued  on 
defendant  in  error's  judgments  except  as  we  will  hereafter 
decide. 

We  will  notice  now  some  legal  points  raised.  It  is  not 
required,  as  thought  by  counsel  for  plaintiffs  in  error,  that 
execution  should  have  issued  on  the  judgments  in  question 
and  been  returned  nxtlla  ho?ia.  The  judgments  in  these  cases 
were  liens  on  the  equitable  interest  of  Silas  R.  Austin,  and 
the  object  of  tins  bill  was  to  remove  the  conveyance  to  his 
son,  as  fraudulent.  In  such  case  equity  has  jurisdiction. 
Miller  v.  Davidson,  3  Gilm.  522;  Weigh tman  v.  Hatch,  17 
111.  287;  Kewman  v.  Willetts,  52  111.  102. 

The  question  of  the  extension  of  the  time  of  the  notes 
being  a  release  of  the  judgments  is  not  of  importance  here. 
If  any  such  defense  had  any  support  in  the  evidence  it  is  of 
no  consequence  for  the  reason  that  full  cons^ait  was  given 
in  the  notes  and  powers  of  attorney  to  confess  judgments, 
to  the  extension  of  time  of  the  payment  of  the  notes  with- 
out the  consent  of  either  party,  and  that  it  should  not  oper- 
ate as  a  release  to  either  ])arty.  We  think  the  release  of 
the  judgment  against  Dennis  Austin,  executed  by  defend- 
ant in  error  as  to  Dennis'  land,  was  sufficiently  identified  by 
the  evidence  as  being  the  same  judgment  in  tbis  suit.  Fur- 
thermore, we  regard  the  release  as  immaterial,  as  the  money 
received  from  Dennis  was  put  in  the  hands  of  appellee  on 
the  judgment  sought  to  be  collected  in  this  suit  against 
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Dennis  and  Silas  R.  Austin,  and  it  would  not  matter 
whether  there  were  anv  formal  release  of  Dennis''  land  bv 
defendant  in  error.  This  point  made  by  counsel  for  defend- 
ant in  error  is  therefore  overruled. 

There  is  one  more  important  question  in  principle  that 
we  will  now  notice,  thou^rh  it  may,  or  mav  not  be  of  benefit 
to  the  plaintiffs  in  error  in  the  final  outcome  of  the  case.  It 
is  the  following:  The  plaintiffs  in  error  object  to  the  sus- 
taining the  excc])tion  of  defendant  in  error  to  the  master^s 
report  finding  the  judgment  to  which  Dennis  Austin  was  a 
party  defendant  paid  and  satisfied.  It  appears  that  his 
judgment,  interest  and  costs  amounted  to  81,348.43;  that 
Silas  R.  Austin  and  Dennis  Austin  Avere  co-securities  on  the 
note  on  which  the  judgment  was  obtained,  for  the  principal, 
W.  S.  Austin.  The  judgment  of  defendant  in  error  became 
a  lien  on  the  lands  of  Dennis  Austin,  and  Dennis  Austin 
being  indebted  to  the  defendant  in  error  on  another  judg- 
ment of  about  $1,000,  and  to  a  considerable  amount  to  other 
parties,  was  pennitted  by  defendant  in  error  to  raise  a  sum 
of  money  on  this  land  by  mortgage  to  pay  off  these  debts 
and  satisfy  the  liens.  When  the  money  was  raised,  it  was 
placed  in  defendant  in  error's  hands  and  the  judgments 
released. 

It  a  Pilars  by  the  evidence  of  Jackson,  the  cashier,  and 
Dennis  Austin  that  a  sum  of  money  equal  to  the  judgment 
in  question  was  placed  in  Jackson's  hands,  as  agent  of  the 
bank,  to  be  held  as  they  say  as  security  for  the  payment  of 
this  judgment,  sought  now  to  be  collected,  then  already  over- 
due, out  of  the  pro|X5rty  of  Silas  R.  and  Marion  L.  Austin. 
The  intention  of  the  parties  is  plain  enough  to  be  seen;  it 
was  to  keep  the  judgment  in  question  unsatisfied,  so  that  it 
could  be  collected  bv  means  of  this  suit  and  execution  issued 
on  the  judgment  from  Silas  R.  Austin's  estate,  and  if  that 
should  be  accomplished  the  money  so  placed  in  the  cashier's 
hands  by  Dennis  Austin  would  be  handed  back  to  him;  if 
they  should  fail  in  its  collection  then  the  judgment  was 
paid;  the  bank  would  have  the  power  to  apply  it  at  any 
time.     This  suit  was  then  pending,  and  afterward,  in  reality. 
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as  far  as  this  judgment  is  concerned,  was  and  is  prosecuted 
for  the  benefit  of  Pennis  ^Lustin.  The  defendant  in  error 
is  an  indifferent  party,  disinterested. 

As  between  Silas  R.  and  Dennis  Austin,  each  is  equally 
bound  to  pay  one-half  of  this  judgment  and  costs.  This  rule 
is  established  on  equitable  principles.  It  would  be  highly 
inequitable  to  allow  the  bank  to  collect  this  entire  amount  of 
Silas  E.  Austin  for  the  benefit  of  Dennis  Austin,  but  it  would 
be  equitable  that  Silas  R.  should  pay  one-half  of  it.  Therefore 
we  hold  that  the  bank  has  been  paid,  or  should  apply,  one-half 
of  this  money  to  the  payment  of  the  judgment,  interest,  and 
costs  in  question.  This  is  no  hardship  on  the  defendant  in 
error,  because  when  they  fail  to  collect  this  one-half,  all  they 
have  to  do  is  to  appl}''  the  money  put  in  its  hands  by  Dennis 
Austin  to  the  payment  of  the  other  half.  It  is  not  like  a 
case  where  one  holds  for  security  personal  property  requir- 
ing foreclosure  before  the  debt  can  be  realized.  The  only 
foreclosure  in  this  case  required  is  to  use  the  money,  the 
authority  for  which  it  already  has.  The  debt  is  in  fact  paid 
to  that  extent  and  in  equity  should  be  so  regarded.  The 
court  was  therefore  partly  right  and  partly  in  error  in  sus- 
taining the  exceptions  to  that  portion  of  the  master's  find- 
ings. The  court  should  have  overruled  the  exception  as  to 
one-half.  It  appears  from  the  evidence  that  the  claim  of 
the  defendant  in  error  of  all  the  judgments  in  question  have 
been  proved  up  against  the  estate  of  William  S.  Austin  in 
the  hands  of  the  assignee.  After  the  payment  of  this  judg- 
ment in  question,  when  the  claim  for  it  is  collected  of  the 
assignee,  or  any  proportion  of  it,  then  after  the  full  payment 
of  this  claim  by  the  securities  in  equal  proportion  they  will 
each  be  entitled  to  be  subrogated  to  the  rights  of  the  bank 
and  each  receive  one-half  of  whatever  is  paid  on  such  claim. 
The  same  would  be  the  case  as  to  any  other  collateral,  if  any, 
held  by  Silas  R.  Austin  for  the  b3nefit  of  the  securities  of 
this  note;  for  security  held  by  one  is  for  the  benefit  of  all 
other  securities. 

The  decree  ought,  therefore,  to  be  modified  so  as  only  to 
allow  the  sheriflf  to  collect  one-half  of  the  judgment  above 
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named  out  of  the  real  estate  deeded  to  Marion  L.  Austin. 
It  appears  also  that  Marion  I..  Austin  has  paid  $150  interest 
on  the  mortgage  to  the  Morrison  Literary  and  Scientific 
Association.  This  payment  was  made  under  claim  of  owner- 
ship of  the  land  and  paid  under  circumstances  where  the 
original  deed  from  his  father  was  not  made  with  any  actual 
fraudulent  intent,  only  legal  fraud;  and  if  he  had  not  paid, 
the  defendant  in  error  would  have  been  compelled  to  pay  it  to 
prevent  a  foreclosure,  and  therefore  we  deem  it  no  more  than 
equitable  that  Marion  L.  Austin  should  be  subrogated  to 
the  rights  of  the  Morrison  Literary  and  Scientific  Association, 
and  that  he  be  reimbursed  out  of  the  first  moneys  realize<i 
from  the  sale  of  the  equity  of  redemption  in  the  land;  also, 
the  same  as  to  any  taxes  he  may  have  paid  on  the  land  since 
acquiring  a  deed.  We,  therefore,  affirm  the  decree  of  the 
court  below  in  all  respects  except  as  above  indicated,  and 
that  the  cause  be  remanded,  with  directions  to  the  court  be- 
low to  so  modify  the  decree  as  to  only  allow  the  collection 
of  one-half  of  the  judgment  interest  and  costs  of  the  judg- 
ment to  which  Dennis  Austin  is  a  party,  and  to  require  the 
payment  of  $150  to  Marion  L.  Austin  out  of  the  first  moneys 
received  on  the  sale  of  the  lands  and  also  the  amount  of  any 
taxes  he  may  have  paid  on  said  lands  after  the  date  of  his 
deed,  March  30,  1890,  and  that  defendant  in  error  pay  the 
costs  of  this  case  made  in  this  court. 

Decree  affirmed  inj>a7't  and  reversed  in  part. 
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V. 

Mabel  Raymond,  by  Next  Friend,  etc. 

Railroads— Action  by  Infant  for  Personal  Injury— Sufficiency  of  Em- 
dence — Instructions — Evidence — Excessive  Verdict — Remittitur  in  Ap- 
pellate Court 

1.  In  an  action  brought  by  a  child  of  tender  years,  by  next  friend,  to 
recover  damages  for  a  personal  injury  aUeged  to  have  been  caused  by 
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negligence  of  defendants,  evidence  that  plaintiflfs  mother  was  preg- 
nant was  admissible,  on  the  theory  that  plaintiff  was  responsible  for  his 
mother's  negligence,  on  which  theory  the  case  was  tried,  to  show  that 
the  mother  was  unable  to  give  her  child  more  attention. 

2.    Whether  plaintiff  in  such  action  could  be  held  responsible  for  her 
parents'  negligence,  qucere, 

[Opinion  filed  June  15,  1893.] 

Atpeal  from  the  City  Court  of  Aurora ;  the  Hon.  E.  P. 
Goodwin,  Judge,  presiding. 

Mr.  Chables  Wheaton,  for  appellant. 

Messrs.  C.  I.  McNett  and  Alschulbe  &  Murphy,  for 
appellee. 

Per  Curiam.  This  is  an  action  in  case  by  appellee,  a 
minor,  who  sues  by  hefr  next  friend,  George  H.  Kaymond, 
her  father,  to  recover  for  injuries  sustained  by  he'r  in  the 
city  of  Aurora,  at  a  crossing  of  appellant's  railroad  over 
Prairie  street  in  said  city,  on  October  3, 1892,  on  account  of 
alleged  negligence  of  appellant,  1st,  by  its  servants  in  back- 
ing and  running  its  train  at  a  greater  rate  of  speed  than  ten 
miles  per  hour,  contrary  to  the  ordinance  of  the  city  of 
Aurora;  2d,  general  negligence  in  running  its  train;  3d,  in 
negligently  constructing  its  crossing,  by  leaving  an  improp- 
erly wide  space  between  the  planking  and  the  rail  at  the 
crossing,  also  in  leaving  improper  depth  without  filling  to 
prevent  persons  cros'feing  from  getting  their  feet  caught  in 
such  space;  4th,  in  not  ringing  a  bell  or  sounding  a  whistle 
as  required  by  statute  before  reaching  a  crossing;  and  5th, 
in  willfully  running  the  engine  on  appellee,  Mabel  Eaymond. 
The  injury  was  occasioned  as  follows :  The  appellee,  a  child 
of  about  five  years  of  age,  accompanying  her  sister,  about 
seven  years  old,  while  crossing  the  track  at  the  above 
named  place  in  returning  home  from  school,  got  one  of  her 
feet  caught  in  the  space  between  the  planking  and  the  rail, 
and  being  unable  to  extricate  herself  by  either  her  own  ex- 
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ertions  or  that  of  her  sister,  was  run  over  by  appellant's 
train  while  backing  over  the  crossing,  and  her  leg  was  so 
crushed  and  nearly  severed  from  her  body  as  to  require 
amputation  just  below  the  knee,  her  sister  being  killed. 

It  is  insisted  that  the  evidence  on  most  of  the  counts  in 
the  declaration  was  not  sufficient  to  warrant  instwictions 
being  given  on  the  hypothesis  of  the  allegations  therein  con- 
tained. We  think,  however,  the  court  was  warranted  in  giv- 
ing the  instructions  based  thereon.  "We  think  also  that 
the  evidence  at  least  justified  the  verdict  of  the  jury  in  favor 
of  appellee  on  the  charge  that  the  train  was  being  backed 
and  run  at  a  greater  rate  of  speed  than  ten  miles  per  hour, 
which  was  prohibited  by  the  ordinances  of  the  city  of 
Aurora,  saying  nothing  of  the  charges  in  the  other  counts 
of  the  declaration.  The  evidence  admitted  on  behalf  of 
appellee,  against  appellant's  objection,  of  appellee's  mother 
being  in  a  pregnant  condition,  disabling  her  from  overseeing 
and  caring  for  appellee  to  any  greater  extent  than  she  did 
to  prevent  accidents  of  the  nature  of  this  one,  was  not,  in 
our  opinion,  erroneous  under  what  was  assumed  in  the  in- 
structions of  both  parties  to  have  been  the  law,  i.  e,^  that 
appellee  was  responsible  for  any  negligence  of  her  parents 
in  not  guarding  and  protecting  her  against  accident.  There 
was  no  evidence  showing  any  injury  to  her  mother  on  ac- 
count of  shock  or  otherwise  at  the  accident.  It  went  no 
farther  than  to  show  she  was  in  a  disabled  condition  bv 
reason  of  the  cause  named,  and  the  evidence  was  limited  by 
the  court  to  that  proof.  It  is  very  doubtful  whether  as  a 
matter  of  law  appellee,  where  suing  in  her  own  right  for 
injuries  done  to  herself,  would  be  held  responsible  for  any 
negligence  of  her  parents  in  failing  to  use  proper  care  in 
guarding  her  against  accident.  Chicago  City  R.  W.  Co.  v. 
Wilcox,  33  111.  App.  450,  and  authorities  cited.  There  was 
no  error  in  refusing  any  of  appellant's  offered  instructions 
refused  by  the  court,  nor  was  there  any  inconsistency  be- 
tween the  general  and  special  verdict  of  the  jury.  On  the 
entire  evidence  we  think  the  jury  were  justified  in  return- 
ing a  verdict  for  appellee.     The  verdict,  however,  in  this  case 
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was  f 6r  $15,000,  which  we  deem  excessive,  considering  the  age 
and  condition  of  the  appellee  and  probability  of  her  success 
in  life  had  no  accident  happened,  but  as  the  appellee  now 
comes  into  court  and  ofPers  to  remit  $5,000,  we  accept  the 
remittitur  and  affirm  the  judgment  of  the  court  below  for 
the  sum  of  $10,000.  Judgment  affirmed  to  that  amount, 
and  the  costs  of  this  court  is  assessed  against  appellee. 

Judgment  affirmed. 


Jessie  M.  Furnish  *et  al. 

V. 

C.  D.  Rogers,  Administrator,  etc.,  et  al. 

Jurisdiction — Construction  of  Will — Freehold  Involved, 

Upon  a  bin  filed  to  procure  the  construction  of  a  will  where  the  con- 
tention of  complainants  was  that  the  will  should  be  so  construed  as 
thf.t  one  of  the  complainants  became  the  absolute  owner  in  fee  of  real 
estate  devised  by  the  will,  which  contention  was  disputed  by  defendants, 
hdd^  that  a  question  of  freehold  was  involved  and  that  an  appeal  from 
the  decree  of  the  Circuit  Court  should  have  been  to  the  Supreme  Court. 

[Opinion  filed  June  28,  1893.] 

Appeal  from  the  Circuit  Court  of  DeKalb  Coimty;  the 
Hon.  Charles  Kellum,  Judge,  presiding. 

Mr.  Harvey  A.  Jones,  for  appellants. 

Mr.  C.  D.  EoGEEs,  for  appellees. 

Mr.  Justice  Laoey.  This  was  a  bill  in  equity  brought  by 
the  appellants  against  appellees,  asking  a  construction  of 
the  will  of  Benjamin  Page,  deceased,  and,  at  the  same  time, 
asking  the  sale  of  certain  real  estate  situate  in  DeKalb 
County,  niinois,  supposed  to  be  bequeathed  by  the  said  Avill 
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to  Kathleen  Furnish,  a  minor,  residing  in  Uraatella  County, 
Oregonjj^  and  by  said  petition  and  application  sought  to  be 
sold  by  order  of  the  court  and  the  money  arising  therefrom 
paid  to  and  reinvested  in  Umatella  County,  Oregon,  by  W. 
J.  Furnish,  her  guardian,  appointed  by  the  County  Court 
in  said  county. 

The  purpose  ol  the  bill,  besides  asking  for  and  procuring 
the  sale  of  the  said  real  estate,  was  to  procure  a  construction 
of  the  will  by  the  Circuit  Court  as  respects  the  interests  of 
said  minor  and  her  mother,  Jessie  M.  Furnish  nee  Stark- 
weather, concerning  the  title  of  the  real  estate  involved  and 
claimed  by  the  said  minor,  and  also  as  to  certain  moneys 
claimed  by  said  minor  under  the  same  will,  and  asking  the 
payment  of  it  to  her  guardian  from  the  hands  of  C.  D. 
Eogers,  administrator,  with  the  will  annexed,  of  the  estate 
of  Benjamin  Page,  deceased,  late  of  said  County  of  DeKalb. 
The  other  parties  were  beneficiaries  under  the  will  and  their 
interests  need  not  be  named.  Jessie  M.  Furnish,  who  joined 
her  husband  in  the  petition,  was  the  grandniece  of  the  de- 
ceased and  had  intermarried  with  said  W.  J.  Furnish,  and 
the  said  Kathleen  Furnish  was  the  only  child  of  said  W.  J. 
and  Jessie  M.  Furnish.  The  portion  of  the  will  in  question 
is  as  follows,  viz.: 

"  I  give  and  bequeath  to  my  grandniece,  Jessie  Stark- 
weather, now  with  me,  my  house  and  two  lots  in  Sycamore, 
where  I  now  reside,  in  block  8.  Also  32  aci'es  in  Mayfield, 
DeKalb  County,  Illinois,  and  $500,  all  of  which  is  to  go  to 
her  children  should  she  marry;  if  she  should  die  childless, 
then  it  is  to  be  divided  between  her  mother  and  the  rest  of 
my  grand  nieces  and  nephews,  who  will  appear  and  give 
evidence  of  such.  *  *  *  It  is  my  desire  to  give  to  Jessie 
Starkweather  $500  in  addition  to  the  former  bequest,  both 
to  remain  on  interest  in  a  thousand  dollar  mortgage." 

Upon  the  coming  of  the  petition  and  bill  to  be  heard,  C. 
D.  Rogers  demurred  to  it,  which  demurrer  was  sustained 
by  the  court,  and  the  complainants  standing  by  this  de- 
murrer, the  bill  was  dismissed  by  the  court  at  complainant's 
costs.  From  this  decree  this  appeal  is  taken  to  this  court 
and  a  reversal  asked  of  said  decree.    The  Circuit  Court,  it 
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will  be  seen,  not  only  dismissed  the  bill  so  far  as  the  relief 
against  Eogers,  the  administrator,  was  concerned,  but  also 
so  far  as  the  rights  of  the  appellants  are  concerned,  touch- 
ing the  title  to  and  the  sale  of  the  real  estate.  It  is  asked 
of  this  court  to  give  a  construction  of  the  will  and  to  decide 
whether  or  not  said  minor  is  the  owner  of  the  real  estate 
under  the  will,  as  well  as  the  money,  and  to  reverse  the  de- 
cree and  order  the  Circuit  Court  to  grant  the  relief  prayed 
for.  It  appears  to  us  that  a  freehold  is  directly  involved 
in  this  case.  The  contention  of  appellants  is  that  the  will 
should  be  so  construed  as  that  the  child  of  Jessie  M.  Fur- 
nish as  soon  as  she  was  born  became  the  absolute  owner  in 
fee  of  the  real  estate  and  money  bequeathed,  mentioned  in 
the  wilL  On  the  other  hand,  it  is  contended  that  the  will, 
properly  construed,  grants  to  Jessie  M.  Furnish  all  the  prop- 
erty during  her  natural  life,  and  at  her  death  the  property 
shall  go  to  such  issue  of  said  Jessie  as  may  then  be  living, 
and  if  none  of  her  children  be  living,  then  to  the  grand 
nieces  and  nephews  of  the  testator.  By  the  decree  of  the 
court  below  the  said  complainant,  f  Kathleen  Furnish,  was 
denied  any  right  in  the  land  as  well  as  the  money ;  i.  e,,  the 
remedy  she  sought,  depending  on  the  proper  construction 
of  the  will,  was  denied  her. 

This  appeal  should  have  been  taken  directly  to  the  Su- 
preme Court,  which  is  alone  competent,  under  the  statute,  to 
pass  on  a  case  where  a  freehold  is  involved.  The  appeal 
taken  in  this  case  is  therefore  dismissed. 

Appeal  dismissed. 
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William  Frank  and  Ludwig  Pape 

V. 

The  People  of  the  State  of  Iljlinois,  for  use,  etc. 


Administration — Administrator' 8  Bond— Suit  on — Final  Report — 
Sufficiency  of— Limitation  Act,  Sec,  16, 

1.  An  action  on  an  administrator's  bond  is  not  required  to  be  brought 
within  ten  years  after  the  execution  of  the  same»  but  must  be  brought 
within  such  time  after  a  right  of  action  accrues  tliereon,  which  takes 
place  upon  a  breach  of  a  condition  thereof. 

2.  Until  a  valid  order  of  distribution  ia  made  in  a  given  case,  the  ad- 
ministrator is  the  trustee  of  the  estate  for  the  benefit  of  the  creditors 
and  heirs,  and  until  an  order  of  distribution  is  made,  no  cause  of  action 
accrues  to  the  heir. 

3.  No  order  of  record,  as  an  approval  by  the  court  of  a  final  report, 
having  been  entered  in  a  given  case,  the  same  being  approved  by  the 
judge  by  his  indorsement  thereon,  such  act  does  not  constitute  a  final 
settlement. 

4.  A  court  has  no  power  to  make  an  order  of  distribution  without 
notice  to  the  heirs,  and  an  order  so  made  would  be  null  and  void. 

[Opinion  filed  March  3,  1893.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  E.  BuKKouGHs,  Judge,  presiding. 
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Appellant,  "William  Frank,  became  administrator  of  his 
brother,  Frederick  Frank,  and  filed  his  bond  as  administra- 
tor, December  19,  1876,  with  his  co-appellant  as  surety. 
Frederick  Frank,  at  the  time  of  his  death,  left  surviving, 
William  Frank,  a  brother  of  the  whole  blood,  and  appellees, 
for  whose  use  the  suit  was  brought,  brother  and  sister  of  the 
half  blood.  It  does  not  appear  that  any  inventory  was  filed 
by  the  administrator,  and  on  the  19th  day  of  February,  1879, 
the  administrator  presented  to  the  Probate  Court  of  Madi- 
son County,  a  final  report,  which  was  approved  by  the  judge 
by  his  indorsement  thereon,  but  no  order  entered  of  record 
as  an  approval  by  the  court.  At  the  time  the  report  which 
purported  to  be  a  final  report  was  presented  and  approved 
by  the  judge,  no  notice  of  final  settlement  was  given,  but 
at  the  time  of  that  attempted  final  settlement,  a  report  was 
made  as  follows :  "  He  further  reports  that  the  debts  and 
claims  against  said  estate  have  all  been  paid,  lea\ing  the 
above  balance  to  be  distributed  between  the  heirs  lawfully 
entitled  tliereto  as  follows:  To  William  Frank,  onlv 
brother  of  the  deceased  and  the  administrator  of  said 
estate,  11,594.05.  Xow  moves  the  court  that  he  may  be 
allowed  to  make  distribution  as  above  set  forth,  and  having 
made  and  taken  receipts  therefor  and  presents  to  this 
court  asked  to  be  discharged."  In  June,  1890,  a  suit  was 
brought  on  the  bond  for  the  use  of  appellees  and  the  ques- 
tions of  law  and  fact,  as  presented  by  the  record,  are  as  to 
whether  the  report  of  the  administrator  is  valid  and  bind- 
ing. In  June,  1890,  a  citation  was  issued  against  the  ad- 
ministrator requiring  him  to  file  an  account  as  administra- 
tor. To  that  citation  he  answered,  setting  up  that  he 
had  made  a  final  settlement  more  than  eleven  years  previous 
and  moved  that  an  order  of  approval  be  entered  nunc  pro 
tunc.  As  of  the  date  of  filing  his  pretended  final  report,  the 
appellee^,  for  whose  use  the  suit  was  brought,  filed  exceptions 
to  the  report  made  in  1879,  and  on  a  hearing  in  the  County 
Court  the  exceptions  were  sustained  and  the  administrator 
charged  with  sums  in  addition  to  those  in  his  so  called  final 
report  and  his  motion  for  an  order  nunc  pro  tunc  denied. 
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On  appeal  to  the  Circuit  Court  that  judgment  and  order  of 
the  County  Court  was  affirmed  and  the  sum  of  $2,766.92 
was  found  to  be  in  the  hands  of  the  administrator  for  distri- 
bution, and  distribution  ordered  of  the  same;  which  order 
was  made  at  the  October  term,  1891,  of  the  Circuit  Court  of 
Madison  County. 

The  administrator  failing  to  make  distribution,  suit  was 
brought  on  the  bond  on  March  4,  1892,  and  the  bi'eaches 
assigned  were  the  failure  to  pay  over  the  money  in  accord- 
ance with  the  order  of  the  Circuit  Court,  made  in  October, 
1891,  and  second,  that  on  February  19,  1879,  and  prior  to 
that  time,  divers  rights  and  credits,  goods  and  chattels  came 
to  the  hands  of  the  administrator  which  he  failed  to  pay 
over.  To  this  declaration  pleas  of  nmi  est  factum  nul  tiel 
record  and  the  statute  of  limitations  were  filed,  to  which 
pleas,  general  replication  were  filed.  By  a  stipulation  filed 
it  is  shown  that  one  of  appellees  for  whose  use  the  suit  was 
brought  was  born  September  16,  1856,  and  another  July  27, 
1858,  both  of  whom  are  females,  and  the  other,  a  male,  born 
February  18, 1863.  A  finding  and  judgment  was  rendered 
for  appellees  in  accordance  with  the  amount  found  to  be 
due  and  ordered  to  be  distributed,  one-fourth  of  the  amount 
to  each  of  the  appellees,  and  from  the  judgment  so  rendered 
the  administrator  and  his  surety  prosecute  this  appeal,  and 
the  question  arising  on  the  assignment  of  errors  is  on  the  plea 
of  statute  of  limitations. 

Messrs.  John  Q.  Irwin  and  Hadley  &  Burton,  for  appel- 
lants. 

Messrs.  Dale,  Bradshaw  &  Terry,  for  appellees. 

Mr.  Justice  Phillips.  Sec.  16  of  the  limitation  act  pro- 
vides that  action  on  bonds  shall  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued.  Actions  on 
bonds  of  administrators  are  not  required  to  be  brought 
within  ten  years  after  the  execution  of  the  bond.  Ko 
action  accrues  on  such  bond  until  there  be  a  breach  of  the 
condition.     Bonham  v.  The  People,  for  use,  etc.,  102  111.  434. 
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Section  112  of  the  chapter  on  administration  requires  ad- 
ministrators to  exhibit  accounts  of  their  administration  for 
settlement  to  the  County  Court  at  the  expiration  of  the  first 
year  from  the  time  of  appointment,  and  every  twelve 
months  thereafter  until  the  duties  of  administration  are 
completed,  and  then  provides  "  that  no  final  settlement  shall 
be  made  and  approved  by  the  court  unless  the  heirs  of  the 
decedent  have  been  notified  thereof  in  such  manner  as  the 
court  may  direct."  Under  the  provision  of  the  statute  no 
final  settlement  could  be  made  without  notifying  the  heirs 
of  the  decedent,  and  it  is  not  claimed  that  such  notice  was 
ever  given.  Until  a  valid  order  of  distribution  is  made,  the 
administrator  is  the  trustee  of  the  estate  for  the  benefit  of 
the  creditors  and  heirs,  and  until  an  oi*der  of  distribution  is 
made,  no  cause  of  action  accrues  to  the  heir.  The  action 
of  the  administrator  in  making  the  report  to  the  judge  of 
the  County  Court,  but  such  order  not  being  made  of  record 
as  an  order  of  court,  did  not  constitute  a  final  settlement, 
and  even  the  court  would  have  no  power  to  make  an  order 
of  distribution  without  the  notice  to  the  heirs,  and  an  order 
so  made  would  be  null  and  void.  Long,  Administratrix,  v. 
Thompson,  Guardian,  et  al.,  60  111.  27. 

This  action  being  on  the  bond  of  the  administrator,  and 
the  breach  of  the  condition  of  the  bond  as  to  paying  over 
to  distributees  money  to  which  they  were  entitled  occurred 
within  ten  years. 

The  judgment  is  affirmed. 


Th£  Supreme  Sitting  of  the  Order  of  the  Iron 

Hall 

V. 

Marquis  D.  Moore. 

Mutual  Benefit  Associations— Forfeiture  of  Cfkarter  of  Subordinate 
Lodge — New  Trial, 

1.    It  not  appearing  that  any  exception  was  taken  in  the  trial  court 


252  Appellate  Coubts  of  Illinois. 

Vol.  47.]  Order  of  Iron  Hall  ▼.  Moore. 

I 

to  the  overruling  of  a  motion  for  a  new  trial,  this  court  will  not  consider 
certain  alleged  errors  assigned,  upon  appeal. 

2.  In  an  action  brought  by  a  member  of  a  subord inate  lodge  of  a  mutual 
benefit  association,  said  association  having  sought  to  forfeit  tlie  charter 
of  the  former  in  an  illegal  manner,  in  view  of  its  constitution  tliis  court 
holds  that  such  action  did  not  operate  to  relieve  it  from  liability  to  the 
plaintiff,  and  that  the  judgment  in  his  favor  can  not  be  interfered  with. 

[Opinion  filed  March  3,  1893.] 

In  error  to  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 

Messrs.  Nathan  Frank  and  Dale,  Bradshaw  &  Terry, 
for  plaintifif  in  error. 

Messrs.  Travous  &  Warnock,  for  defendant  in  error. 


Mr.  Justice  Phillips.  Plaintiff  in  error  is  a  bodv  cor- 
porate,  organized  under  the  law  of  the  State  of  Iiidiana,  for 
the  purpose,  among  other  things,  to  provide  for  the  payment 
to  the  membera,  benefits  not  exceeding  $1,000,  under  certain 
conditions.  It  has  power  to  organize  subordinate  and  local 
lodges,  and  in  March,.  1882,  local  branch  No.  99  w^ as  formed 
at  Nameoki,  in  the  county  of  Madison  and  State  of  Illinois, 
of  which  branch  defendant  in  error  was  a  member,  and  on 
March  27,  1882,  a  relief  fund  certificate  was  issued  to  him 
which  provided  that  in  case  he  should  pay  all  assessments 
made  against  him  on  that  certificate  for  the  term  of  seven 
years  and  maintain  himself  in  good  standing  in  the  order, 
then  he  should  be  entitled  to  a  sum  not  exceeding  $1,000, 
less  any  benefits  paid  him  on  account  of  sickness,  and  defend- 
ant in  error  brought  suit  on  that  certificate.  And,  as  appears 
from  the  evidence  in  this  record,  he  complied  with  all  that 
w^as  required  of  him  so  far  as  he  was  permitted  by  plaintiff 
in  error.  On  November  24, 1888,  about  three  months  before 
this  certificate  matured,  the  supreme  justice  of  the  order, 
without  any  previous  notice  to  the  local  branch  of  which 
defendant  in  error  was  a  member,  declared  that  local  branch  i 
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to  have  forfeited  its  charter  and  all  benefits  to  its  members 
within  the  order,  because  of  alleged  non-compliance  with 
demands  from  the  chief  officers,  and  so  far  as  appears  from 
this  evidence,  there  was  no  authority  in  the  constitution  or 
by-laws  of  the  order  authorizing  such  declaration  of  forfeit- 
ure without  notice. 

Defendant  filed  a  plea  in  abatement  to  the  return  of  the 
writ  and  issue  joined  thereon  and  trial  had  before  the  court, 
and  the  court  found  the  issue  for  the  plaintiff,  on  defend- 
ant's plea  in  abatement.  The  first  error  assigned  is :  "  The 
court  erred  in  finding  the  issue  for  plaintiff  on  defendant's 
plea  in  abatement  to  the  service  of  the  writ.  The  evidence 
on  which  the  court  found  on  that  issue  is  not  preserved  in 
the  record;  nor  does  it  appear  that  any  exception  was  taken 
to  the  finding  or  judgment  of  the  court.  Plaintiff  thereupon 
filed  a  plea  of  the  general  issue,  and  a  special  plea  setting 
up  the  facts  of  the  forfeiture  of  the  charter  of  the  subordi- 
nate lodge  of  which  defendant  in  error  was  a  member,  and 
avers  that  by  reason  of  such  forfeiture,  the  said  order  was 
released  from  all  demands  and  causes  of  action  which  the 
plaintiff  then  had  against  it.  To  this  plea  a  demurrer  was 
interposed  and  sustained.  And  the  second  error  assigned  is: 
The  court  erred  in  sustaining  plaintiff's  demurrer  to  defend- 
ant's special  plea.  It  appears  from  the  constitution  and  by- 
laws of  the  order  that  no  charter  of  any  local  board  shall  be 
forfeited  until  the  local  branch  shall  be  notified  and  afforded 
a  hearing. 

The  plea  to  which  demurrer  was  sustained,  while  averring 
that  the  charter  had  been  forfeited,  does  not  aver  any  fact 
with  reference  to  notice  that  would  give  jurisdiction  to  the 
Supreme  Sitting  to  declare  a  forfeiture,  and  hence  the  de- 
murrer "was  properly  sustained  to  the  plea.  On  the  issue 
made  by  the  plea  of  general  issue,  a  trial  was  had  before 
the  court  without  a  jury  and  a  finding  and  judgment  was 
rendered  for  the  plaintiff  in  the  sum  of  $975,  with  costs. 
The  other  assignments  of  error  are :  Third :  The  court  erred 
in  admitting  improper  and  illegal  evidence  for  the  plaintiff 
on  the  trial  of  said  cause.    Fourth :  The  court  erred  in  pro- 
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nouncing  judgment  in  favor  of  plaintiff  in  the  sum  of  $075, 
and  costs  of  suit,  or  in  any  sum  whatever.  Fifth:  The 
court  erred  in  not  finding  the  issue  on  the  trial  for  defend- 
ant. Sixth :  The  court  erred  in  overruling  defendant's  mo- 
tion for  a  new  trial.  We  are  precluded  from  a  consideration 
of  the  last  four  errors  assigned,  as  it  appears  from  the  bill 
df  exceptions  and  judgment,  both,  that  no  exception  was 
taken  to  overruling  a  motion  for  a  new  trial,  and  as  the 
record  fails  to  show  such  exception  the  question  presented 
by  these  assignments  is  not  before  ns. 

Judgment  is  affirmed. 


Antony  M.  Bourdeaux,  Supervisor, 

V. 

ft 

L.  A.  Coquard. 

Municipal  Corporations — Laws  of  I84.I,  Sec,  4>  PdQ^  65—Cahokia 
Commons, 

1.  A  municipal  order  not  having  been  indorsed  by  the  payee  to  the 
holder  thereof,  any  defense  may  be  set  up  against  the  same,  if  the  trustee 
who  signed  it  had  power  to  issue  it,  against  the  holder,  even  though  he 
purchased  for  value,  as  could  have  been  made  against  the  payee;  and 
although  the  order  was  payable  in  a  given  case  to  a  person  named  or 
bearer  it  can  not  be  transferred  by  delivery  so  that  any  defense  will  be 
cut  oft  that  could  be  made  against  the  payee. 

2.  '  Municipal  corporations  of  the  character  referred  to  in  the  case 
presented  can  exercise  no  other  powers  than  such  as  are  expressly  granted, 
or  necessarily  implied  from  the  statutes  tliat  created  them,  to  carry  into 
effect  the  power  granted. 

3.  A  municipal  corporation  has  no  inherent  power  to  issue  commer- 
cial paper,  and  has  no  right  to  do  so  imless  such  power  is  gfant«d  in 
the  charter  thereof.  Persons  dealing  in  such  paper  must  see  that  the 
power  exists.  Tlie  trustees  in  tlie  case  presented  had  no  authority  to 
issue  the  order  in  question. 

[Opinion  filed  March  3,  1893.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.  WiLDERMAN,  Judge,  presiding. 
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Mr.  William  Winkelmann,  for  appellant. 

Mr.  Charles  P.  Knispel,  for  appellee. 

Mr.  Justice  Phillips.    Appellee   brought  suit    against 

appellant  as  supervisor  of  the  village  and  commons   of 

Cahokia  on  the  following  order : 

"  State  or  Illinois,  ) 

County  of  St.  Clair,  j     '        Cahokia,  III.,  Sept.  5, 1888. 

$225.00. 

Peter  God  in,  supervisor  of  the  village  and  commons  of 
Cahokia,  in  said  county.  Pay  to  Porter  Lenard,  or  bearer, 
the  sum  of  two  hundred  and  twenty-five  doUars,  out  of  any 
money  belonging  to  school  funds  in  said  village,  with  eight 
lyer  cent  interest  from  date.  By  order  of  the  board  of 
trustees  of  said  village. 

Peter  Quantin. 

Andrew  Palmier,  '  Louis  Palmier, 

Clerk.  President." 

"No.  16,934." 

At  the  time  the  order  was  drawn,  one  Peter  Godin  was 
the  supervisor  of  Cahokia,  and  accepted  the  order  by  writ- 
ing across  it : 

"  Peter  Godin,  supervisor.    P.  O.  address,  Cahokia,  lU." 

The  defendant,  Bourdeaux,  as  supervisor,  is  the  successor 
of  Godin.  The  defendant  objected  to  the  order  being  read 
in  evidence  because  the  same  had  not  been  indorsed  bv  the 
payee.  The  objection  was  overruled  and  defendant  then 
and  there  excepted.  The  declaration  in  declaring  on 
the  order  does  not  bring  the  suit  for  the  use  of  the  plaintiff 
in  the  name  of  the  payee,  nor  does  the  order  appear  to  have 
been  indorsed  by  the  payee. 

The  declaration  contains  a  special  count  and  the  common 
counts;  to  the  common  counts  the  defendant  pleaded  the 
general  issue,  and  to  the  special  count  filed  special  plea, 
averring  that  the  said  trustees  had  no  power  or  authority 
to  issue  and  deliver  the  order  aforesaid,  to  which  special 
plea  the  defendant  filed  replication,  saying  they  did  have 
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power  to  do  so.  The  defendant  further  pleaded  to  the  spe- 
cial count,  alleging  that  the  trustees  of  the  village  and 
commons  of  Cahokia  at  the  time  of  the  execution  and  de- 
livery of  the  order  entered  into  an  agreement  with  the 
payee  that  said  order  should  be  executed  and  deliverei;  that 
said  payee  was  to  sell  the  same  and  •  pay  said  trustees  $100 
therefrom,  and  that  the  lightning  rods  in  the  order  men- 
tioned were  sold  for  $100.  A  further  plea  was  filed  denying 
that  the  lightning  rods  in  the  order  mentioned  were  ever 
delivered  to  the  trustees.  To  these  two  pleas  a  demurrer 
was  interposed  by  the  plaintiff  and  sustained,  and  to  sus- 
taining the  demurrer,  defendant  excepted.  The  order  not 
appearing  to  have  been  indorsed  by  the  payee  to  the  plaint- 
iff, any  defense  might  be  set  up  against  the  order  if  the 
trustees  had  power  to  issue  the  same,  against  the  plaintiff, 
even  though  he  purchased  for  value,  as  could  have  been 
made  against  the  payee.  Turner  v.  The  Peoria  &  Spring- 
field Railroad  Company,  95  111.  134;  Garvin  v.  Wiswell, 
83  111.  215;  Roosa  v.  Crist,  17  111,  450;  Hilborn  v.  Artus,  3 
Scam.  344;  Rabberman  v.  Muehlhausen,  3  111.  App.  326. 
And  although  the  order  was  payable  to  Lanard  or  bearer,  it 
could  not  be  transferred  by  deUvery,  so  that  any  defense 
would  be  cut  off  that  could  be  made  against  the  payee;  that 
it  was  error  to  sustain  the  demurrer  to  the  pleas,  and  it  was 
also  error  to  allow  the  order  in  evidence  under  the  aver- 
ments of  the  declaration. 

A  finding  and  judgment  was  rendered  by  the  court  for 
plaintiff  for  $265.  The  law  authorizing  the  election  of  the 
trustees,  their  power  and  duties,  is  found  in  Sec.  4  of  the 
laws  of  1841,  page  65.  See  Bowman's  Compilation,  page  10. 
The  section  reads  as  follows : 

"  The  proceeds  of  the  commons  so  leased  as  above  shall, 
after  defra^nng  the  expenses  of  sale,  be  appropriated  to 
the  education  of  the  children  of  the  inhabitants  of  the  vil- 
lage of  Cahokia  and  for  no  other  purpose  whatever;  to  effect 
said  object  the  inhabitants  of  said  village  shall  elect  three 
trustees  annually,  whose  duty  it  shall  be  to  provide  a  school 
house  or  houses  and  employ  a  teacher  or  teachers  suitable 
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and  competent  for  the  instruction  of  the  pupils;  said 
trustees  shall  have  power  to  receive  from  the  supervisor  or 
lessees  the  amount  of  money-  due  annually  from  the  rents  of 
said  commons  and  transmit  the  same  to  their  successors  in 
office,  should  thei'e  be  any  in  their  hands,  and  shall  more- 
over be  required  at  the  end  of  every  year  to  render  an 
account  to  the  inhabitants  of  said  village  of  all  moneys 
which  came  to  their  hands,  of  the  amount  paid  for  tuition 
and  school  houses  and  the  number  of  children  taught. 
"  Under  this  statute  the  trustees  derive  all  their  power,  and 
municipal  corporations  of  this  character  can  exercise  no 
other  powers  than  such  as  are  expressly  granted  or  necessa- 
rily implied  to  carry  into  effect  the  power  granted."  Glid- 
den  V.  Hopkins,  47  111.  529;  School  Directors  of  District  No. 
3,  T.  9  N.,  E.  §,  V.  Fogleman,  76  111.  189;  Peers  v.  The  Board 
of  Education  of  School  District  No.  3,  etc.,  v.  Madison  Co., 
72  III  508. 

The  statute  under  'which  these  trustees  derived  their 
power  prescribed  their  duty,  which  is,  "  To  provide  a  school 
house  or  houses  and  employ  a  teacher  or  teachers  suitable 
and  competent  for  the  instruction  of  pupils."  And  they 
owe  a  further  duty  of  transmitting  to  their  successors  in 
office  any  money  which  may  come  to  their  hands  that  is  not 
necessarily  used  in  providing  school  houses,  and  teachers, 
and  to  perform  the  duties  prescribed  they  have  power  to 
receive  from  the  supervisor  or  lessees  of  the  commons  the 
amount  annually  due  for  rents,  and  apply  such  sum  as  may  be 
necessary  to  pay  for  school  houses  or  teachers.  Under  this 
prescribed  power  they  can  not  purchase  property  on  time, 
borrow  money,  nor  issue  commercial  paper.  In  Hewitt  v. 
Board  of  Education,  94  111.  528,  it  was  held,  "  Where  a  cor- 
poration is  created  for  business  purposes  all  persons  may 
presume  such  bodies  when  issuing  their  paper  are  acting 
within  the  scope  of  their  power.  Not  so  with  municipal- 
ities. Being  created  for  governmental  purposes,  the  bor- 
rowing of  money,  the  purchase  of  property  on  time  and 
the  giving  of  commercial  paper  are  not  inherent  or  even 
powers  usually  conferred,  and  unless  endowed  with  such 

Vol.  XLVII  17 


258 


Appellate  Courts  of  Illinois. 


Vol.  47. 


Griffin  v.  Kirk. 


power  in  their  charters  they  have  no  authority  to  make  and 
place  on  the  market  such  paper,  and  persons  dealing  in  it 
must  see  that  the  power  exists.  This  has  long  been  the  rule 
of  this  court."  The  power  to  receive  and  pay  out  moneys 
does  not  include  the  power  to  issue  interest-bearing  com- 
mercial paper;  nor  does  it  include  the  power  to  purchase 
proj)erty  where  no  money  is  on  hand  to  pay  for  the  same. 
That  the  trustees  had  no  authority  to  issue  this  order  and 
it  was  error  to  enter  judgment  on  the  same. 

The  judgment  is  reversed  and  the  cause  remanded. 

Itevened  and  remanded. 
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V. 


Stephen  Kirk. 

Forcible  Detainer—Accretion — Sand  Bar—Riparian  Rights— Title — 
Evidence— Action  by  Tenant, 


1.  Deeds  under  which  a  party  claim  may  be  read  in  evidence  in  an 
action  of  forcible  detainer  for  the  pm*pose  of  showing  the  boundaries  or 
extent  of  possession, 

2.  Where  actual  possession  of  a  part  of  premises  is  shown  to  be  in  the 
plaintiff  in  an  action  of  forcible  detiiiner,  the  plaintiiTs  deed  is  proper 
evidence  for  the  purix)se  of  showing  the  extent  of  his  possession. 

3.  The  possession  of  a  riparian  proprietor  is  to  the  center  thread  of  a 
given  stream  to  as  full  an  extent  as  if  expressly  included  in  the  terms 
of  the  deed  under  which  he  claims,  and  he  may  maintain  replevin  for 
sand  or  gravel  taken  therefrom  by  a  trespasser  who  invades  that  posses- 
sion. 

4.  A  person  in  possession  of  lands  abutting  upon  a  stream  may  main- 
tain forcible  detainer  against  one  who  invades  his  possession  of  lands 
acquired  by  accretion. 

[Opinion  filed  March  3,  1893.] 


Appeal  from  the  Circuit  Court  of  Randolph  County;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 
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•  Messrs.  Gordon  &  Allison  and  Warren  N.  Wilson,  for 
appellant. 

Messrs.  II.  Clay  IIornee  and  Alexander  Hood,  for  ap- 
pellee. 

Mr.  Jttstice  Phillips.  Appellee  filed  a  complaint  in  an 
action  of  forcible  detainer  to  recover  certain  lands  in  the 
complaint  described,  and  on  trial  a  finding  and  judgment 
was  rendered  for  the  plaintiff.  Appellee  was  in  possession 
of  a  certain  tract  of  land  a  part  of  an  island  in  the  Mississippi 
river,  which,  as  originally  surveyed  by  the  government,  was 
surveyed  as  being  in  Illinois,  and  the  land  of  which  plaintiff  . 
was  in  possession  was  a  tract  on  the  west  side  of  said  island. 
The  river  on  both  sides  of  this  'island  was  navigable,  but 
some  time  between  1865  and  1870  a  sand-bar,  or  as  termed 
by  the  witnesses,  a  tow-head,  formed  in  the  river  between  the 
island  and  the  Missouri  shore,  which  is  separated  from 
plaintiff's  tract  by  a  slough,  which  is  sometimes  dry  and 
sometimes  contains  water.  Timber  is  now  growing  on  the 
sand-bar  or  tow-head,  and  it  is  separated  from  the  Missouri 
bank  of  the  river  by  the  western  channel  of  the  Mississippi. 
One  McBride,  the  owner  of  land  on  the  Missouri  side  of  the 
river,  asserting  some  claim  to  this  sand-bar,  the  defendant 
GriflBn,  claiming  to  be  his  tenant,  took  possession  of  a  portion 
of  the  same  and  plaintiff  brought  this  action  to  dispossess 
him.  The  questions  presented  by  this  record  are  as  to  the 
nature  and  extent  of  plaintiff's  riparian  rights,  and  whether 
forcible  detainer  may  be  maintained  in  such  case. 

The  question  of  title  is  not  involved  in  this  proceeding. 
It  appears  from  the  evidence  thai!  Samuel  Mausker  was  in 
possession/  of  the  southeast  fractional  quarter  of  section  5, 
township  No.  8  south,  of  range  No.  6  west,  in  Randolph 
Couxity,  Illinois,  a  tract  of  108  acres.  An  execution  and 
sheriff's  deed  was  offered  in  evidence  to  show  the  sale  of 
this  tract  of  land  on  execution  against  one  Alfred  Puckett,  the 
patentee,  and  the  purchase  of  the  same  by  Samuel  Mausker, 
in  1861.    No  judgment  was  offered  in  evidence,  and  it  is  not 
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necessary  for  US  to  determine  the  effect  of  the  execution  and 
sale  thereunder  as  conveying  a  legal  title.  It  is  well  settled 
that  in  this  action  title  is  immaterial  except  for  the  purpose 
of  showing  the  extent  of  possession.  Deeds  under  which  a 
party  claims  may  be  read  in  evidence,  however,  in  an  action 
of  forcible  detainer  for  the  purpose  of  showing  boundaries 
or  extent  of  possession.  Brooks  v.  Bruyn,  18  111.  539. 
Mausker  took  possession  and  built  a  house  on  the  108  acres 
and  cleared  it  and  lived  in  the  house. 

Where  actual  possession  of  a  part  of  premises  is  shown 
to  be  in  the  plaintiff  in  an  action  of  forcible  detainer,  the 
plaintiff's  deed  is  proper  evidence  for  the  purpose  of  show- 
ing the  extent  of  his  possession.  Huf talin  v.  Misner,  70  111. 
205. 

Mausker,  while  in  possession  of  the  108  acres,  claimed 
the  timber  growing  on  the  sand-bar  or  tow-head  as  belong- 
ing to  him  by  reason  of  the  accretion  and  controlled  the 
sale  of  timber  therefrom.  Mausker  died  about  1885,  and 
his  executors,  under  a  power  in  the  will,  sold  and  conveyed 
the  f)'actional  southeast  quarter  of  section  5,  township  8 
south,  range  6  west,  containing  108  acres — to  the  plaintiff  in 
this  suit,  who  entered  into  possession  of  that  tract.  It  was 
not  error  to  admit  in  evidence  the  deed  to  Mausker,  and  the 
deed  from  Mausker's  executors  to  plaintiff.  This  fractional 
quarter  section  of  which  plaintiff  is  in  possession  is  the  tract 
by  which  the  plaintiff  claims  the  tow-head  as  an  accretion. 
The  survey  of  the  land  described  in  plaintiff's  complaint  is 
made  by  projecting  the  lines  from  the  shore  to  the  center  of 
the  stream,  so  as  to  give  the  adjoining  proprietor  a  portion  of 
the  accretion  to  a  center  thread  of  the  stream  in  proportion 
to  liis  shore  line,  and  the  possession  of  a  riparian  proprietor 
is  to  the  center  thread  of  the  stream  to  as  full  an  extent  as 
if  expressly  included  in  the  terms  of  the  description.  And 
he  may  maintain  replevin  for  rock  or  gravel  taken  there- 
from by  a  trespasser  who  invades  that  possession.  Braxon 
V.  Bressler,  64  111.  488. 

And  the  riparian  proprietor  owning  to  the  center  thread, 
unless  the  grant  shows  a  contrary  intention,  gives  him  the 


Fourth  District — February  Term,  1892.    261 

Dwelling  House  Ins.  Co.  v.  Jones. 

use  and  appropriation  of  ice  as  an  accession  to  his  land  and 
he  may  maintain  trespass  qiiare  clau^um  f  regit  against  any 
stranger  who  invades  that  possession.  The  Washington  Ice 
Company  v.  Shortall,  101  111.  46.  And  as  a  necessary  conse- 
quence it  must  be  held  that  his  right  to  recover  in  trespass 
in  such  cases  is  by  reason  of  his  ownership  of  the  particular 
tract  carrying  his  possession  to  the  thread  of  the  stream.  A 
lease  of  the  entire  tract  so  abutting  on  a  navigable  river 
would  necessarily  carry  the  tenant's  possession  to  the  ripar- 
ian rights  of  property  so  abutting.  That  the  tenant  might 
maintain  an  action  for  a  trespass  on  his  possession  and  one 
in  possession  of  such  tract  may  maintain  forcible  detainer 
against  one  who  invades  his  possession  of  lands  acquired  by 
accretion. 

We  find  no  error  in  the  record  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


Dwelling  House  Insurance  Company,  of  Boston, 

Massachusetts 

V. 

James  Jones, 

Fire  Insurance — Policy — Conditions — Breach  of— Waiver. 

This  court  reverses  the  judgment  for  the  plaintiff  in  an  action  upon  sax 
insurance  policy,  assured  having  failed  to  furnish  sworn  proofs  of  loss 
within  thirty  days  after  the  goods  in  question  were  burned,  the  furnish- 
ing of  such  proofs  being,  under  the  policy,  a  condition  precedent  to  the 
right  of  recovery,  no  waiver  having  been  made. 

[Opinion  filed  March  3,  1893.] 

Appeal  from  the  Circuit  Court  of  Kichland  County;  the 
Hon.  B.  R.  BuRRouGHSj  Judge,  presiding. 

This  was  an  action  brought  upon  a  policy  of  insurance 
which  included  a  period  of  time  from  July  8,  1890  to  July 


; 
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8,  1895,  upon  certain  household  furniture  in  a  certain  build- 
ing; the  amount  of  the  policy  was  $300,  and  was  issued  upon 
the  written  a{)plication  of  the  assured,  made  to  the  company 
through  its  agent,  one  Miller.  On  January  11,  1891,  the 
premises  and  the  property  insured  were  destroyed  by  fire. 
On  January  13th,  Miller  wrote  the  company  of  the  loss,  and 
again  on  January  28th.  No  answer  was  made  by  the  com- 
pany to  these  letters. 

On  February  6,  1891,  appellee  wrote  the  general  agent  of 
the  company,  notifying  him  of  the  loss,  and  that  letter  was 
replied  .to  February  19,  1891,  and  said  their  sj^ecial  agent 
would  tne  next  week  call  on  appellee,  and  added  :  "  Our  ob- 
ject in  sending  him  is  to  ascertain  certain  facts  relative  to 
the  claim  but  not  to  waive  or  extend  any  of  the  terms 
of  the  policy,  neither  he  nor  any  other  special  or  local 
agent  having  any  authority  to  grant  such  waiver  or 
extension."  On  February  23rd  a  si>ecial  agent  of  the  com- 
pany visited  the  place  of  fire  and  learned  that  the  building 
i;i  which  the  insured  property  was  was  occu))ied  as  a  saloon; 
and  testifies  that  he  did  nothing  in  reference  to  the  loss, 
except  to  look  over  the  ruins  and  ascertain  from  appellee 
when  and  how  the  fire  occurred;  and  says  that  he  told 
appellee  if  he  had  a  claim  against  the  company  the  policy 
would  direct  him  what  to  do.  Appellee  testifies  that  the 
special  agent  coi)ied  the  list  of  property  claimed  to  have 
been  destroyed  and  the  agent  stated  to  him  that  the  com- 
pany was  not  liable  because  the  premises  were  occupied  as 
a  saloon.  The  agent  through  whom  the  application  was 
made  knew  at  the  time  of  sending  the  application  how  the 
building  was  occupied  before  the  policy  Avas  issued. 

On  March  4,  1891,  the  attorney''  of  ai)pellee  wrote  the 
general  agent  of  the  company,  saying  that  nothing  was 
done  by  the  special  agent,  and  asking  what  the  company 
intended  to  do.  To  this  letter  the  general  agent  replied  on 
March  9, 1891,  denying  liability  on  the  part  of  the  company 
for  the  reasons,  "  First :  Occupancy  of  the  building  for 
])urposes  other  than  those  of  a  private  dwelling,  contrary 
to  the  warranties  in  his  application  and  the  conditions  of 
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his  policy.  Second :  Failure  on  his  part  to  comply  with 
the  requirements  of  the  policy  as  to  proofs  of  loss."  On 
April  1,  1891,  suit  was  commenced  on  the  policy  by  appel- 
lee, and  on  April  2d,  proofs  of  loss  were  for  the  first  time 
made  and  forwarded  to  the  company  and  by  it  received  on 
April  4,  1891.  Plaintiff  claims  a  right  of  recovery  because 
of  the  fact  that  the  special  agent  of  the  company  stated  to 
him  on  February  23d  that  the  company  was  not  liable  be- 
cause the  premises  were  occupied  as  a  saloon. 

The  policy  contains  this  clause  among  others :  "  In  case  of 
loss  or  damage  under  this  policy  the  insured  shall  give  im- 
mediate notice  thereof,  in  writing,  to  this  company.  *  * 
*  And  within  thirty  days  after  the  loss  or  damage  by  fire 
or  lightning,  shall  render  a  statement  to  this  company,  signed 
and  sworn  to  by  said  insured,  stating  the  knowledge  of  the 
insured  as  to  the  time,  origin  and  circumstances  of  the  loss, 
the  interest  of  the  insured  and  all  others  in  the  property, 
the  cash  value  of  each  item  thereof  and  the  amount  of  loss 
thereon,  all  incumbrances,  if  any,  thereon,  all  title  to  and 
incumbrances,  if  any,  on  the  ground  on  w^hich  the  property 
insured  is  situated,  etc.;  by  whom  and  for  what  purpose  any 
building  described  and  the  several  parts  thereof  were  occu- 
pied at  the  time  the  loss  or  damage  took  place;  to  which  shall 
be  annexed  a  certificate  of  the  register  or  notary  public  living 
nearest  the  place  of  loss,  stating  that  he  had  examined  the 
circumstances  and  believes  the  insured  has  honestl v  sustained 
loss  to  the  amount  that  such  register  or  notary  public  shall 
certify."  A  verdict  and  judgment  was  rendered  for  plaintiff 
and  defendant  brings  the  record  to  this  court  by  appeal. 

Messrs.  Haebekt  &  Daley  and  T.  W.  Hutchinson,  for  ap- 
pellant. 

Mr.  John  Lynch,  Jr.,  for  appellee. 

Mr.  Justice  Phillips.  By  the  terms  and  stipulations  of 
this  policy,  the  rendering  of  sworn  proofs  of  loss  to  the 
defendant  company  within  thirty  days  after  the  insured 
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property  was  burned  is  a  condition  precedent  to  the  rig'ht 
of  plaintiff  to  recover,  unless  such  proof  of  loss  was  waived 
by  the  company.  That  such  proofs  of  loss  were  furnished 
within  thirty  days  is  not  claimed,  and  nothing  in  the  letters 
of  the  general  agent  can  be  held  to  be  such  waiver;  and  no 
letter  was  written,  as  appears  from  this  evidence,  until  after 
the  lapse  of  more  than  thirty  days  after  the  loss  by  fire. 
The  special  agent  who  was  sent  to  ascertain  the  facts  relor 
tive  to  the  claim,  but  not  to  waive  or  extend  any  of  the 
terms  of  the  policy,  did  not  visit  the  scene  of  the  fire  until 
after  the  lapse  of  more  than  forty  days.  At  the  time  of 
the  first  letter  from  the  general  agent  and  at  the  time  of 
the  visit  to  the  scene  by  the  special  agent,  the  plaintiff  had 
failed  to  comply  with  a  condition  precedent,  and  it  can  not 
be  held  that  anything  said  by  the  general  agent  or  the 
special  agent  was  a  waiver  of  plaintiff's  obligation  to  render 
such  sworn  proofs  of  loss  as  required  by  the  terms  of  the 
policy.  Engebretson  v.  The  Hekla  Fire  Insurance  Com- 
pany, 58  Wis.  301;  Cedar  Eapids  Insurance  Co.  v.  Shimp, 
16  111.  App.  248. 

The  judgment  is  reversed  and   the  cause  will  not   be 
remanded. 

Judgment  reversed. 


W.  J.  Taylor  and  D.  E.  Verblb 

V. 

John  A.  Tolman  Co. 

Guaranty — Debt  of  Another — Acceptance^ Agency, 

1.  When  an  offer  is  made  to  guarantee  a  debt  about  to  be  created, 
and  the  party  making  the  offer  does  not  know  that  it  will  be  accepted 
so  that  he  may  be  ultimately  Uable,  no  contract  exists  between  the 
person  making  the  offer  and  the  party  to  whom  the  guaranty  was  made 
until  the  offer  is  accepted  and  notice  given  thereof  to  the  guarantor  and 
of  the  intention  to  act  thereunder. 

2.  When  one  guarantees  the  performance  of  an  act  or  liability  as  a 
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present  undertaking  and  for  a  consideration,  the  guarantor  is  in  such 
case  liable  according  to  the  terms  of  his  contract  and  without  notice. 

8.  A  consideration  being  recited  in  the  contract  in  the  case  presented, 
the  defendants  who  signed  the  same  can  not  be  heard  to  say  that  it  was 
not  received,  and  the  recital  of  the  payment  thereof  wan  the  acceptance 
of  the  guaranty,  and  tlie  general  principles  applicable  to  a  continuing 
guaranty  do  not  extend  to  tlie  bond  of  an  ordinary  agent. 

[Opinion  filed  March  3, 1893.] 

In  error  to  the  Circuit  Court  of  Johnson  County;  the 
lion.  J.  P.  KopARTs,  Judore,  presiding. 

In  K"ovember,  1887,  Henry  Hood  was  employed  as  travel- 
ing salesman  by  the  John  A.  Tolman  Co.,  a  body  corporate, 
and  was  required  to  indemnify  that  company  against  loss 
by  reason  of  any  moneys  collected  by  him  or  that  might  be 
advanced  to  him,  and  plaintiff  ii^  error  entered  into  the  fol- 
lowing written  contract : 

"  In  consideration  of  the  sum  of  one  dollar  to  me  in  hand 
paid  by  John  A.  Tolman  Co.,  the  receipt  of  which  is  liereby 
acknowledged,  I  hereby  guarantee  the  payment  to  John  A. 
Tolman  Co.  of  any  and  all  money  collected  by  Henry  Hood 
for  account  of  John  A.  Tolman  Co.  and  for  all  moneys  they 
may  from  time  to  time  advance  to  said  Henry  Hood  in  excess 
of  the  amount  due  said  Henry  Hood  as  per  agreement  be- 
tween said  John  A.  Tolman  Co.  and  said  Henry  Hood,  and 
to  accept  a  verified  statement  of  the  account  as  kept  in  the 
regular  books  of  said  Jolin  A.  Tolman  Co.  as  correct  and 
final  between  the  said  company  and  the  said  Henry  Hood, 
and  without  requiring  any  demand  or 'notice  of  default. 
My  liability,  however,  is  limited  hereby  to  $500,  together 
with  all  costs,  attorney's  fees  and  expenses  that  shall  arise 
from  enforcing  collections,  and  for  such  amount  this  is  in- 
tended as  a  continuing  guaranty. 

"  Witness  my  hand  and  seal  this  24th  day  of  November, 
1887,  in  the  town  of  Sanburn  and  State  of  Illinois. 

W.  J.  Taylor. 
D.  E.  Yerble." 
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Suit  was  brought  on  this  coi^tract  by  defendant  in  error, 
and  on  trial  before  the  court,  without  a  jury,  a  finding 
and  judgment  was  entered  for  the  plaintiff  for  8238.43,  and 
defendants  sue  out  this  writ  of  error,  and  in  the  assignment 
of  error,  and  brief  and  argument,  present  to  thi^  court  for 
decision  the  question:  Is  this  a  continuing  guaranty  of 
such  character  as  requires  the  guarantee  to  give  the  guar- 
antors notice  of  their  acceptance.  No  notice  of  acceptance 
was  given. 

Mr.  William  A.  Spann,  for  plaintiffs  in  error. 

Messrs.  Whitnel  &  Gillespie,  for  defendant  in  error. 

Mr.  Justice  Phillips.  When  an  offer  is  made  to  guar- 
antee a  debt  about  to  be  created,  and  the  party  making  the 
offer  does  not  know  that  it  will  be  accepted  so  that  he  may 
be  ultimately  liable,  no, contract  exists  between  the  per- 
son making  the  offer  and  the  party  to  whom  the  guarantee 
was  made  until  the  offer  is  accepted  and  notice  given  thereof 
to  the  guarantor  and  of  the  intention  to  act  under  it. 
Newman  v.  Streator  Coal  Co.,  19  111.  App.  594;  Mussey  v. 
Rayner,  22  Pick.  223;  Allen  v.  Pike,  3  Cush.  238;  Babcock 
V.  Bryant,  12  Pick.  133;  Norton  et  al.  v.  Eastman,  4  Greenl. 
521;  Tuckerman  v.  French,  7  Id.  115;  Douglas  v.  Reynolds, 
7  Pet.  113;  Edmonson  v.  Drake,  5  Id.  634;  Adams  v.  Long, 
12  Id.  207. 

And  the  principle  applicable  to  continuing  guaranty  is, 
until  acted  upon  and  notice  given,  the  guarantors  will  not  be 
liable.  But  when  one  guarantees  the  performance  of  an  act 
or  liability  as  a  present  undertaking,  and  for  a  consideration, 
the  guarantor  is  in  such  case  liable  according  to  the  terms 
of  his  contract  and  without  notice,  for  in  such  case  the  lia- 
bility of  the  guarantor  is  primary.  Davis  v.  Wells,  Fargo 
and^^Co.,  14  Otto,  159;  Voltz  v.  Harris,  40  111.  155.  And 
even  though  the  contract,  as  here,  purports  to  be  a  con- 
tinuing guaranty,  the  principle  applicable  to  strictly  con- 
tinuing guaranties  was  held  in  the  case  in  14th  Otto  as  not 
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applicable.  Under  this  contract  a  consideration  is  recited 
and  the  defendants  can  not  be  heard  to  say  that  the  consid- 
eration was  not  received,  and  the  recital  of  the  payment  of 
that  consideration  was  the  acceptance  of  the  guaranty,  and 
the  general  principles  applicable  to  a  continuing  guaranty 
do  not  extend  to  the  bond  of  an  ordinary  agent.  Estate  of 
Michael  Kapp  v.  The  Phoenix  Insurance  Company,  113  111. 
390.  \ 

The  judgment  is  ajirnied. 


Frank  Drda 

V, 

Charles  Schmidt. 

Real  Property — Trespass — Way — Landlord  and  Tenant — Costs — Ap- 
portionment of— Polling  the  Jury— Improper  Method  of. 

1.  A  tenant  can  not  grant  a  valid  easement  over  the  land  of  the 
owner  without  authority  from  him. 

2.  One  asserting  the  act  of  dedication  by  a  tenant  must  show  his 
authority  to  so  dedicate;  failing  in  this,  no  interest  passes  in  the  realty  as 
against  the  owner  or  any  one  purchasing  under  him. 

3.  The  use  of  a  private  way,  without  a  claim  of  right  to  such  use,  is 
not  of  such  adverse  character  as  will  form  the  basis  of  a  prescriptive 
right. 

4.  The  fact  that  others  passed  over  the  land  in  question  at  the  locus 
in  quo  can  not  affect  the  question  in  a  given  case  as  to  whether  the 
defendant  had  an  easement  therein. 

5.  The  question  in  such  case  as  to  the  use  of  the  land,  and  whether 
an  easement  had  been  acquired  by  dedication,  or  by  prescription  are  for 
the  jury. 

6.  The  right  to  poll  a  jury  may  be  waived;  in  the  absence  of  a  rule 
justifying  the  polling  of  several  of  the  jury  upon  one  day  and  the  bal- 
ance upon  a  subsequent  day,  such  action  would  be  improper. 

7.  In  an  action  of  trespass  touching  certain  real  estate,  defendant 
claiming  a  right  of  way,  this  court  holds  that  there  was  no  error  of 
which  defendant  could  complain  as  to  the  apportionment  of  costs  and 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for 
the  plaintiff. 
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[Opinion  filed  March  3,  1S93.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
lion.  A.  S.  WiLDERMAN,  Judge,  presiding. 

Messrs.  Cybus  L.  Cook  and  E.  Bkeese  Glass,  for  ap- 
pellant. 

Messrs.  Teavous  &  "Waenock,  for  appellee. 

Mr.  Justice  Phillips.  This  was  an  action  of  trespass 
brought  by  plaintiff,  the  appellee,  against  the  defendant, 
the  appellant,  before  a  justice  of  the  peace,  where  a  judg- 
ment was  rendered  for  five  dollars,  with  costs,  the  defend- 
ant failing  to  appear.  The  defendant  appealed  to  the 
Circuit  Court,  where  a  trial  was  had,  and  a  verdict  and 
judgment  for  one  cent  was  rendered.  Motion  for  a  new 
trial  was  overruled,  and  judgment  rendered,  and  motion 
was  made  in  the  Circuit  Court  to  apportion  costs,  and  the 
court  ordered  the  plaintiff  to  pay  $50  of  the  costs  and 
the  defendant  to  pay  the  balance,  which  was  $232.05. 
The  defendant  brings  the  record  to  this  court  by  appeal. 
The  defendant  is  the  owner  of  a  twenty-seven  acre  tract  of 
land  immediately  north  and  adjoining  an  eight  acre  tract 
owned  and  occui)ied  by  appellee,  on  which  last  named 
tract  the  alleged  trespass  was  committed.  The  defendant 
acquired  title  to  the  twenty-seven  acre  tract  after  the 
year  1881,  and  the  plaintiff  purchased  the  eight  acre  tract 
in  1888 ;  the  eight  acre  tract  was  leased  by  the  owner 
thereof  on  November  14,  18G3,  to  one  John  Kapp,  for  the 
term  of  twenty  years,  who  continued  in  possession  for  the 
full  term,  and  plaintiff's  grantees  got  title  to  same  during 
the  existence  of  the  said  lease.  Adjoining  the  twenty-seven 
acre  tract  of  land  is  a  tract  referred  to  by  the  witnesses  as 
the  "  Suhre  tract."  The  point  in  dispute,  and  where  the  tres- 
pass complained  of  was  committed,  is  a  narrow  strip  on  the 
east  side,  and  a  part  of,  said  eight  acre  tract,  extending  from 
the  county  road  on  the  south  to  said  twenty-seven  acre  tract 
on  the  north. 
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Before  any  of  these  lands  were  cleared,  and  up  to  about 
1868,  there  were  numerous  trails  running  from  the  county 
road  east  of  said  eight  acre  tract  in  a  northwesterly  direc- 
tion over  said  eight  and  twenty-seven  acre  tracts  to  the 
"  Suhre  tract."  These  were  used  occasionally  by  persons 
hauling  wood  from  the  timber,  but  chiefly  by  the  occupants 
of  the  "  Suhre  tract."  About  the  year  1868,  Eapp,  the  ten- 
ant, cleared  up  the  lands  covered  by  his  lease,  including  the 
eight  acre  tract,  and  fenced  the  same,  leaving  a  narrow  strip 
near  the  east  line  of  said  eight  acre  tract,  at  or  including 
the  strip  in  dispute.  His  lease  liid  not  authorize  this,  and  it 
does  not  appear  that  his  lessor  knew  of  or  consented  to  it. 
Thereafter  these  persons  traveled  over  this  strip  until 
near  the  twenty-seven  acre  tract  and  then  traveled  in  a 
northwesterly  course  across  the  said  twenty-seven  acre  tract 
to  the  "Suhre  tract,"  the  line  of  travel  being  as  well 
defined .  across  said  twenty-seven  acre  tract  as  it  was 
over  this  strip.  There  never  was  any  travel  over  this 
"road"  by  persons  other  than  those  above  mentioned 
except  for  about  three  or  four  months  in  the  year  1870, 
when  the  Wabash  Railroad  was  beirig  constructed,  and  then 
it  was  used  some  in  hauling  material  for  the  construction  of 
said  road. 

In  the  year  1884  this  "road"  had  ceased  to  be  used  by 
any  one  except  Henry  Smith,  the  occupant  of  the  "  Suhre 
tract,"  and  appellant,  who  purchased  the  twenty-seven  acre 
tract.  Appellant  then  cleared  the  south  end  of  the  twenty- 
seven  acre  tract  and  plowed  up  that  part  of  the  "road"  across 
said  twenty-seven  acre  tract.  The  occupant  of  the  "  Suhre 
tract "  complained  to  appellant  because  of  his  obstructing 
that  part  of  the  road  and  appellant  insisted  that  there  was 
no  road  over  his  land  or  the  eight  acre  tract,  where  the  tres- 
pass is  alleged  to  have  been  committed,  and  called  upon  one 
who  was  a  tenant  in  common  with  plaintiff's  grantee  to 
verify  his  statement,  and  appellant  contracted  with  plaint- 
iflfs  grantor  for  a  road  on  the  west  side  of  the  eight  acre 
tract,  but  failing  to  pay  the  price  agreed  upon,  leased  a  road 
on  the  west  side  of  the  tract.    When  plaintiff  purchased  the 
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eight  acre  tract  he  put  it  all  in  cultivation,  and  for  more 
than  two  j'ears  thereafter  the  defendant  did  not  travel  over 
it  or  assert  any  right  so  to  do  until  the  trespass  com])lained 
of,  by  driving  over  it  while  in  cultivation,  and  in  possession 
of  plaintiflF.  The  evidence  shows  that  the  road  was  not  rec- 
ognized or  accepted  as  a  public  highway  by  the  commis- 
sioners, nor  any  work  done  thereon.  There  is  no  evidence 
in  this  record  to  show  an  easement  in  the  defendant  over 
the  locus  in  quo  as  a  right  of  way,  appurtenant  or  in  gross. 
The  evidence  does  not  show  a  dedication,  as  the  only  act 
that  tends  to  show  dedication  is  the  act  of  Rapp,  the  tenant, 
when  he  fenced  the  land,  leavmg  the  strip  of  land  over  which 
defendant  sought  to  pass. 

It  does  not  appear  that  his  act  was  authorized  by  his 
lease,  or  that  his  lessor  or  the  subsequent  owners  of  the 
land  ever  acquiesced  in  any  act  of  dedication,  and  there  is  no 
evidence  to  show  that  any  owner  of  the  land  ever  dedicated 
the  easement  or  recognized  its  existence.  A  tenant  can  not 
grant  a  valid  easement  over  the  land  of  the  owner  with- 
out authority  from  the  owner  (Gentleman  v.  Soule,  32 
111.  271);  and  one  asserting  the  act  of  dedication,  if  depend- 
ent on  the  act  of  the  tenant,  must  show  the  authority  of 
the  tenant  for  dedication,  for  the  tenant's  act  could  not  pass 
any  interest  in  the  realty  as  against  the  owner  or  any  one 
purchasing  under  him  (Harding  v.  The  Town  of  Hale,  83 
111.  501);  and  we  fail  to  find  in  this  record  any  act  showing  a 
dedication  by  the  owner.  The  evidence  is  clear  that  there 
has  been  no  acceptance  by  the  public,  through  the  commis- 
sioners of  highways,  in  recognizing  this  as  a  public  road, 
and  doing  any  work  thereon.  Neither  do  we  find  evidence 
in  this  record  to  show  it  a  road  by  prescription,  for  it  not 
being  a  public  highway,  accepted  by  the  public,  b}''  its 
oificers,  it  could  not  become  a  private  easement  so  long  as 
it  is  merely  permissive.  The  use  of  a  private  way  without 
a  claim  of  right  to  such  use  is  not  of  such  adverse  character 
as  would  form  the  basis  of  a  prescriptive  right.  Dexter  v. 
Tree,  117  HI.  532;  The  City  of  Quincy  v.  Jones,  76  111.  231. 

And  the  fact  that  the  occupant  of  the  "  Suhre  tract/' 
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with  other  persons,  at  times  passed  over  this  land  at  the 
locu^  in  qito  can  not  affect  the  question  as  to  whether  the 
defendant  had  an  easement  therein.  It  is  said  in  Wash- 
burn on  Easements,  4th  Edition,  164 :  "  It  woukl  seem  that 
it  is  not  necessary  that  the  one  who  claims  the  easement 
should  be  the  only  one  who  can  or  may  enjoy  that  or  a  sim- 
ilar right  over  the  same  land,  but  that  his  right  should  not 
depend  for  its  enjoyment  upon  a  similar  right  in  others,  and 
that  he  may  exercise  it  under  some  claim  existing  in  his 
favor  independent  of  all  others."  And  this  language  is 
cited  and  approved  by  the  Supreme  Court  in  the  case  of 
McKenzie  v.  Elliott,  134  111.  156. 

The  action  of  the  defendant  in  asserting  there  was  no 
road  at  this  place,  and  calling  on  the  one  in  privity  with 
the  title  of  plaintiff  to  prove  that  there  was  no  road  across 
the  land  at  this  place,  and  the  further  fact  that  he  endeav- 
ored to  buy  a  righf  of .  way  over  this  land,  and  rented  a 
way  along  the  west  side  of  said  tract  and  used  the  same  for 
two  years,  is  absolutely  inconsistent  with  the  assertion  of  a 
right  to  the  lociis  in  qico.  The  questions  as  to  the  use  of  the 
land  bv  the  defendant  and  others,  and  whether  an  easement 
had  been  acquired  by  dedication,  or  by  prescription,  were 
questions  of  fact  for  the  jury,  and  from  the  evidence  in  this 
record  we  find  sufficient  to  sustain  the  verdict,  as  the  jury 
found  in  accordance  with  the  weight  of  the  proof. 

The  instructions  given  for  the  plaintiff,  and  the  defendant's 
modified  instructions,  were  given  on  the  theory  as  above 
stated  and  there  was  no  error  in  giving,  modifying  and  refus- 
ing instructions.  It  is  insisted  there  was  error  in  the  court 
in  reference  to  polling  the  jury.  The  trial  of  the  case  was 
concluded  on  Saturday  and  the  jury  were  instructed  by  the 
court  to  render  a  sealed  verdict,  and  no  objection  was  ma^le 
to  the  jury  returning  a  sealed  verdict  by  counsel  for  the 
defendant.  After  the  trial,  and  while  the  jury  were  out,  the 
court  adjourned  until  the  following  Monday,  and  the  ver- 
dict being  announced  by  the  court,  the  defendant's  counsel 
requested  the  court  to  poll  the  jury,  and  the  jury  being 
called,  but  eleven  answered  to  their  names,^the  twelfth  being 
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absent  by  reason  of  sickness,  and  the  court  proceeded  to  poll 
the  eleven  jurors,  and  on  the  next  day  the  twelfth  juror  was 
polled  by  the  court,  and  to  the  polling  of  the  jury,  eleven  at 
one  time  and  one  at  another,  the  defendant" objected,  and 
took  an  exception  to  the  overruling  of  his  objection.  It 
appears  from  the  record  that  rule  No.  31  of  the  Circuit  Court 
of  Madison  County  is  as  follows :  "  That  an  agreement  on 
the  part  of  counsel  to  receive  a  sealed  verdict  shall  be  con- 
sidered and  treated  as  a  waiver  of  the  right  to  poll  the  jury, 
and  to  take  any  but  substantial  objections  to  the  verdict, 
and  it  shall  authorize  the  court  to  put  the  verdict  in  the 
proper  form,  and  in  all  cases  where  a  jury  retire  Avithout 
objection  to  a  sealed  verdict  on  the  part  of  either  party  a 
sealed  verdict  may  be  rendered." 

The  right  to  poll  the  jury  is  a  right  that  may  be  waived, 
and  the  effect  of  the  rule  of  court  is  a  waiver  bv  the  defend- 
ant  of  the  right  to  poll  the  jury,  no  objection  being  made 
to  their  rendering  a  sealed  verdict,  and  no  application  being 
made  at  the  time  the  jury  retired,  or  suggestion  that  defend- 
ant would  desire  the  jury  polled,  and  hence,  under  the  rule, 
there  was  waiver  of  the  poll  of  the  jury.  The  rule  was  one 
that  the  court  had  power  to  make.  But  for  the  rule  we 
could  not  sustain  the  manner  of  polling  the  jury.  It  is  fur- 
ther urged  that  there  was  error  in  the  apportioning  the 
costs,  as  the  finding  before  the  justice  was  $5  and  in  the 
Circuit  Court  one  cent,  and  in  the  apportionment  of  costs 
the  plaintifif  was  made  to  pay  less  than  one-fifth  of  the 
costs.  The  defendant  wrongfully  entered  upon  the  plaint- 
iff's premises  and  the  justice  of  the  case,  as  appears  from 
the  evidence,  is  wholly  with  the  plaintiff,  and  is  held  by 
our  Supreme  Court  in  Beckman  v.  Kreamer,  43  111.  447: 
"Why  the  plaintiffs  should  have  been  required  to  pay 
more  than  a  nominal  sum  in  order  to  a  technical  compliance 
with  the  statute  to  apportion  the  costs,  we  can  not  very  well 
see.  Apportioning  them  as  was  done,  if  an  error,  it  was  one 
of  which  the  plaintiffs  in  error  can  not  complain." 

We  find  no  reversible  error  in  this  record. 

The  judgment  inust  he  affirmed. 
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George  M.  Farrin 

V. 

Matthew  Cox  and  Malinda  Cox, 

M(yrtgage9 — Foreclosure — Fravd  in  Obtaining  Signatures  to  Notes, 

m 

1,  The  verdict  of  a  jury  on  a  bill  to  foreclose  a  mortgage  is  merely 
advisory,  and  not  binding  on  the  chancellor. 

2.  Where,  in  a  given  case,  the  evidence  is  in  the  form  of  depositions, 
the  rule  fails  that  **  this  court  will  not  disturb  the  finding  of  the  court 
below,  it  liaving  heard  the  witnesses  testify,  and  observed  their  demeanor 
while  doing  so,"  questions  of  fact  alone  being  involved. 

8.  This  court  holds  that  the  fact  of  the  assignment  of  the  notes  and  the 
amount  paid  therefor  could  not  enlighten  the  jury  in  the  case  presented  in 
determining  whether  the  defendant  had  paid  the  notes  under  all  the 
evidence  in  the  case,  and  a  cert£un  modification  by  the  court  of  a  given 
instruction  was  improper  in  the  suggestion  that  it  might  be  taken,  in 
connection  with  other  facts,  in  determining  whether  the  notes  had 
been  paid. 

4.  In  view  of  above,  and  the  evidence,  in  a  proceeding  brought 
to  foreclose  a  mortgage,  the  defendants  claiming  that  notes  involved 
were  obtained  by  fraud,  the  judgment  for  the  defendants  can  not  stand. 

[Opinion  filed  March  3,  1893.] 

In  error  to  the  Circuit  Court  of  Alexander  County;  the 
Hon.  O.  A.  Haeker,  Judge,  presiding. 

Messrs.  Lansden  &  Leek,  for  plaintiff  in  error. 

Messrs.  Gkeen  &  Gilbert,  for  defendants  in  error. 

Mr.  Justice  Phillips.  '  Appellant  filed  a  bill  to  foreclose 
a  mortgage  made  to  secure  four  notes,  due  respectively  in 
one,  two,  three  and  four  years,  for  the  sum  of  $89.42  each, 
made  payable  to  Thomas  B.  Farrin,  who  assigned  the  notes 
due  in  two  and  three  years  to  appellant.  Defendants,  in 
their  answer  first  filed,  set  up  as  a  defense  to  the  bill  to 
foreclose  that  they  had  paid  all  of  said  notes;  subsequently 
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defendants  amended  their  answer  and  set  up  that  the  mort- 
gage sought  to  be  foreclosed  and  the  assignment  were 
fraudulently  made  for  the  purpose  of  defrauding  the  defend- 
ants. The  defendants  then  filed  a  further  answer  and  set  up 
that  the  two  notes  upon  which  the  suit  is  founded  were  ob- 
tained by  fraud;  that  defendant  Matthew  Cox  is  an  unlettered 
person  and  can  not  read  manuscript,  and  relied  on  the  honesty 
of  Thomas  B.  Farrin;  signed  all  the  papers  that  Thomas  13. 
Farrin  said  was  necessary  to  be  signed  in  the  transaction  at 
the  time  the  notes  and  mortgage  were  given,  and  that  he 
signed  four  notes,  as  he  is  now  informed,  when  at  the  time 
he  only  intended  to  sign  two  notes  for  the  sum  of  SS9.42 
each;  and  that  he  did  not  owe  more  than  the  amount  of  the 
two  notes  at  the  time  of  their  execution.  The  evidence  was 
submitted  to  a  jury,  who  found  for  the  defendants,  and  a 
decree  was  entered  dismissing  the  bill. 

The  evidence  of  said  defendant  is  that  he  did  not  sign  but 
two  notes,  to  his  knowledge,  and  he  also  testified  to  pay- 
ments made  and  having  paid  the  full  amount  of  these  notes 
in  addition  to  the  two  formerly  taken  up.  His  son  testifies 
to  substantially  the  same  payments  as  that  testified  to  by 
the  father.  The  deposition  of  A.  II.  Irwin  is  that  he  was 
circuit  clerk  of  Alexander  county,  and  prepared  the  mort- 
gage, and  that  the  mortgage  and  four*  notes  were  signed  in 
his  presence,  and  that  he  explained  the  contents  and  effect 
of  the  notes  and  mortgage  to  the  defendant,  and  at  the 
time  T.  B.  Farrin  was  not  present.  The  deposition  of  John 
II.  Robinson  shows  that  T.  B.  Farrin  and  Matthew  Cox,  the 
defendant,  came  to  his  office  in  1885,  and  stated  they  had  a 
settlement  to  make  between  them,  and  states  that  he  made 
a  memorandum  of  all  the  items  stated  by  each  party,  and 
that  they  each  agreed  upon  the  items  stated;  and  included 
in  the  amount  of  defendant's  indebtedness  to  Farrin,  were 
two  notes  of  $89.42  each,  and  at  that  time  the  indebtedness 
due  from  defendant  to  Farrin  was  $226.65,  and  both  parties 
expressed  themselves  as  satisfied  with  the  settlement,  and 
no  payment  was  made  after  that  settlement.  The  deposi- 
tion of  T.  B.  Farrin  is  clear  and  convincing  as  to  the  amount 
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of  the  indebtedness  and  as  to  payments  made.  The  deposi- 
tion of  Horace  A.  Ilannon  shows  that  defendant  came  to 
him  in  February,  1884,  and  endeavored  to  negotiate  a  loan 
for  the  purpose  of  procuring  money  to  pay  T.  B.  Farrin. 
The  deposition  of  other  witnesses  show  the  recognition  of 
the  indebtedness  on  these  notes  recognized  by  the  defend- 
ant in  1884  and  1885. 

The  complainant  was  a  minor  and  had  a  bank  account  in 
a  savings  bank  by  depositing  money  earned  by  him  as  a 
clerk  and  purchased  the  notes  in  controversy  in  this  case 
and  they  were  assigned  to  him  by  T.  B.  Farrin.  The  ver- 
dict of  a  jury  on  a  bill  to  foreclose  a  mortgage  is  merely 
advisory  and  not  binding  on  the  chancellor.  Kelly  v.  Kelly, 
126  111.  550.     It  is  held  in  Baker  v.  Rockbrand,  118  111.  365 : 

"  This  court  has  frequently  said  that  when  the  trial  court 
saw  and  heard  the  w^itnesses,  with  the  opportunity  of  observ- 
ing them  while  testifying,  this  court  would  attach  much 
weight  to  the  finding  of  the  trial  court,  and  would  not  re- 
verse upon  mere  questions  of  fact,  unless  such  finding  was 
palpably  erroneous,  and  we  are  not  disposed  to  depart  from 
that  rule.  But  in  cases  where,  as  in  the  one  at  bar,  the  evi- 
dence is  in  the  form  of  depositions,  the  rule  fails.  This  court 
•having  the  same  facility  of  determining  the  truth  or 
falsity  of  the  testimony,  must  determine  from  the  record 
the  questions  of  fact  as  shall  appear  just  and  right." 
And  in  this  case,  while  oral  evidence  was  introduced 
on  the  trial,  yet  the  greater  portion  of  the  testimony 
was  taken  in  deposition,  and  we  are  satisfied  that  the  weight 
of  the  evidence  does  not  sustain  the  verdict  of  the  jury. 

Nor  does  the  record  show  that  any  issue  was  made  out  of 
chancery  to  submit  a  special  issue  to  the  jury  for  finding. 
The  complainant  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  That  the  amount  which  George  M.  Farrin  paid  his 
father,  Thomas  B.  Farrin,  for  the  two  notes  given  in  evi- 
dence is  wholly  immaterial,'^  which  the  court  refused  to  give, 
and  modified  by  adding  thereto :  "  And  the  fact  of  their 
assignment  should  only  be  considered  by  you  as  assisting 
you,  in  connection  with  the  other  facts  and  circumstances,  in 
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detennining  whether  the  notes  had  been  paid."  The  assign- 
ment of  the  notes  and  the  amount  paid  therefor  could  not 
enlighten  the  jury  in  determining  whether  the  defendant 
had  paid  the  notes,  under  all  the  evidence  in  this  case,  and 
the  modification  of  the  instruction  was  improper  in  the  sug- 
gestion that  it  might  be  taken  in  connection  with  other 
facts  in  determining  whether  the  notes  had  been  paid.  For 
the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Heversed  and  remanded. 


St.  Louis,  Alton  &  Terre  Haute  Kailroad  Com- 
pany 

V. 

William  Winkelmann, 

Bailroads— Negligence  of— Flooding  Lands— Trestle  Across  Natural 
Watercourse, 

1.  Testimony  of  the  plaintiff  in  an  action  brought  to  recover  for 
damage  arising  from  the  flooding  of  lands  through  the  negligence  of 
another,  setting  forth  that  a  certain  flood  occurred  in  1887  or  1888  is 
admissible  under  an  allegation  that  it  occurred  in  1887. 

2.  La  the  construction  of  bridges  and  trestles  crossing  natural  streams, 
and  the  approaches  thereto,  railroad  companies  must  so  construct  them 
that  they  wiU  not  obstruct  the  natural  flow  of  water. 

8.  Whether  the  trestle  in  a  given  case  constituted  an  obstruction  to 
the  natural  flow  of  tlie  water,  by  reason  of  which  the  flooding  occurred, 
or  whether  the  flowage  increased  by  reason  of  the  manner  jof  construc- 
tion of  the  trestle,  are  questions  of  fact  in  a  given  case  for  the  jury  to 
determine, 

4.  Where  the  evidence  is  conflicting,  and  that  produced  by  the  party 
in  whose  favor  the  verdict  is  rendered,  is,  when  alone  considered,  suffi- 
cient to  support  a  verdict  in  his  favor,  this  court  wiU  not  reverse  such 
judgment  as  not  being  sustained  by  the  evidence. 

5.  This  court  holds  as  proper  the  refusal  of  the  trial  court  to  require 
the  jury  to  answer  certain  interrogatories,  the  fact  being  that  neither  of 
the  propositions  submitted,  on  which  the  jury  were  asked  to  find  spe- 
cially, if  answered  in  the  afiSLrmative,  could  control  the  general  verdict. 
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St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Winkelmann. 

[Opinion  filed  March  3, 1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.  WiLDEKMAN,  Judge,  presiding. 

Messrs.  Tcjrner  &  Holder,  for  appellant. 

Mr.  William  Winkelmann,  pro  so. 

Mr.  Justice  Phillips.  Appellee,  the  plaintiff,  brought 
suit  against  appellant,  the  defendant,  for  flooding  lands, 
alleging  that  the  construction  of  a  trestle  across  a  natural 
watercourse,  obstructed  the  natural  flow  of  water,  and 
alleges  damage  sustained  in  1885,  1887  and  1890  by  reason 
of  such  overflows.  It  is  first  objected  that  there  is  a  vari- 
ance between  the  proof  and  declaration  as  to  the  fl6od 
charged  in  the  second  count.  Plaintiff  testifies  that  the 
flood  occurred  in  1887  or  1888,  but  does  not  fix  the  time 
with  certainty.  It  was  not  necessary  to  prove  the  exact 
date  of  the  flood  and  the  testimony  of  the  plaintiff  as  to  its 
occurrence  in  1887  or  1888,  under  the  allegation  that  the 
flood  occurred  in  1887,  was  admissible,  and  there  was  no  vari- 
ance, and  there  was  no  error  in  the  admission  or  exclusion 
of  evidence.  We  have  carefully  examined  the  instructions 
given  for  plaintiff  and  we  find  no  error  in  the  giving  thereof; 
nor  was  it  error  to  refuse  the  instruction  asked  by  defend- 
ant, that  railroad  companies  were  only  required  to  have  its 
trestles  of  sufficient  capacity  to  carry  the  water  that  runs  in 
the  streams. 

In  the^construction  of  bridges  and  trestles  crossing  natural 
streams,  and  the  approaches  thereto,  railroads  must  so  con- 
struct them  that  they  will  not  obstruct  the  natural  flow  of 
water;  and  a  trestle  or  bridge  may  be  constructed  with 
sufficient  capacity  to  carry  the  water  in  the  streams  and 
yet,  in  times  of  overflow,  be  an  obstruction  to  the  natural 
flow  of  water  that  would  flood  lands  above  such  trestle. 
Certain  special  findings  were  submitted  to  the  jury  which 
they  failed  to  answer,  and  on  motion  to  require  the  jury  to 
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answer  the  special  interrogatories,  that  motion  was  denied 
by  the  court,  to  which  defendant  excepted.  Neither  of  the 
propositions  submitted,  on  which  the  jury  were  asked  to 
find  specially,  if  answered  in  the  affirmative,  could  control 
the  general  verdict.  "It  is  a  special  finding  of  facts  incon- 
sistent with  the  general  verdict  that  is  to  control  it,  and  no 
(question,  the  answer  to  which  can  not  have  that  effect,  can 
be  material."  C.  &  N.  W.  Ry.  Co.  v.  Bouck,  33  111.  App. 
123. 

Whether  the  trestle  constituted  an  obstruction  to  the  nat- 
ural flow  of  water,  by  reason  of  which  plaintiff's  lands  were 
flooded,  or  whether  the  amount  of  water  overflowing  plaint- 
iff's land  was  increased  by  reason  of  the  manner  of  construc- 
tion of  the  trestle,  were  questions  of  fact  that  it  was  the 
peculiar  province  of  the  jury  to  determine,  and  it  can  not 
be  said  that  there  is  not  evidence  on  which  to  base  the  ver- 
dict. Where  the  evidence  is  conflicting,  and  that  produced 
by  the  party  in  whose  favor  the  verdict  is,  when  that  evi- 
dence, if  alone  considered,  is  sufficient  to  support  a  verdict 
in  his  favor,  we  are  not  warranted  in  reversing  a  judg- 
ment as  not  being  sustained  by  £he  evidence.  It  Avas  held 
in  Lewis  v.  Lewis,  92  111.  237,  "  If  the  evidence  of  each  side 
Avere  considered  alone,  it  would  require  a  verdict  in  favor  of 
the  party  who  introduced  it.  It  therefore  follows  that  the 
evidence  supports  the  verdict."  We  find  no  error  in  the 
record.    The  judgment  is  affirmed. 

Judyinent  affirmed. 


Mary  A.  Schmisseur 

V. 

Joseph  Penn. 


Mortgages— Foreclosure — Covenant  in  Deed  as  to   Inmmhrances — 
Easement— Dedication— Sec,  10,  Chap.  SO,  22.  S.— Damages— Set-off. 

1.    The  maintaining  of  g:ates  at  the  entrance  of  a  way  excludes  the 
presumption  of  the  dedication  thereof  to  the  public. 
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2.  In  an  action  brought  to  f orecloee  a  mortgage  given  to  secure  a  note 
given  as  part  consideration  for  the  purchase  of  the  lands  in  the  mortgage 
described,  the  defendant  contending — the  deed  conveying  said  lands  being 
in  the  statutory  form,  and  to  be  deemed  as  a  covenant  agamst  incum- 
brances—that  there  was  an  incumbrance  upon  the  property  in  the  nature 
of  a  private  way,  this  court  holds,  in  view  of  the  evidence,  the  existence 
of  such  way  being  shown,  that  the  same  is  not  included  in  the  term  high- 
way as  used  in  Sec.  10  of  the  Conveyance  Act,  and  that  said  incumbrance 
constituted  a  breach  of  the  implied  covenant  in  the  deed  in  question. 

3.  Such  defense  may  be  set  up  in  answer  to  a  bill  to  foreclose  a  mort- 
gage given  to  secure  the  purchase  price. 

4.  Where,  in  such  case,  the  evidence  shows  the  defendant  to  have  been 
damaged  by  reason  of  the  existence  of  such  right  of  way,  the  extent 
thereof  should  be  set  oft  agamst  the  amount  of  the  notes  sued  on, 

[Opinion  filed  March  3,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.  WiLDERMAN,  Judgc,  presiding. 

Mr.  Charles  P.  Knispel,  for  appellant. 

Sec.  9,  Chap.  30,  Starr  &  C.  111.  Stats.,  574,  provides  that 
every  deed,  substantially  in  the  prescribed  form,  shall  be 
deemed  and  held  a  conveyance  in  fee  simple — with  covenant 
against  incumbrances — and  that  such  covenant  shall  be 
obligatory  upon  grantor  and  with  the  like  effect  as  if  writ- 
ten at  length  in  said  deed. 

The  existence  of  an  easement  or  servitude,  of  which  the 
land  is  subject,  is  a  breach  of  the  covenant  against  incum- 
brances— right  of  way,  etc.  It  is  no  defense  that  the 
grantee  knew  of  the  existence  of  the  right  of  way.  Beach 
V.  Miller,  51  111.  206 ;  Wadhams  v.  Swan,  109  111.  46 ;  2 
A\^ait's  Act.  &  Def.  378,  379 ;  2  Greenleaf  Ev.,  Sec.  242 ; 
New  Orleans  v.  Wliitney,  138  United  States,  595;  Huyck  v. 
Andrews,  10  Am.  St.  E.  432;  113  N.  Y.  81. 

By.  Sec.  10  of  the  Conveyance  Act  it  is  now  provided : 
That  no  covenant  of  warranty  shall  be  considered  as  broken 
by  the  existence  of  a  "  highway  "  upon  the  land  conveyed, 
unless  otherwise  particularly  specified  in  the  deed. 

What  is  meant  by  "  highway  " !  Under  the  term  "  high- 
way "  is  understood  a  "  public  highway "  only.     1  Bouv. 
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Law  Diet.  586 ;  9  Am.  &  Eng.  Enc.  of  Law,  302 ;  6  Wait's 
Act.  &  Def.  296-300. 

Difference  between  highway  and  private  way  discussed  in 
Huyck  V.  Andrews,  10  Am.  St.  .K.  432;  S.  113  N.  Y.  81. 
The  statute  defines  highway  as  any  road  laid  out  by- author- 
ity of  the  United  States  or  of  this  State  or  of  any  county 
or  town  of  this  State. 

A  highway  can  be  created  by  grant,  dedication  or  user. 
There  can  be  no  pretense  of  a  grant  in  this  case.  To  con- 
stitute a  public  highway  by  dedication,  there  must  not  only 
be  a  setting  apart  and  a  surrender  to  the  public  use  of  the 
land  by  the  owner,  but  also  an  acceptance  and  formal  open- 
ing by  the  proper  authorities  ;  and  the  intention  to  dedicate 
to  the  public  must  clearly  appear.  Princeton  v.  Templeton, 
71  111.  68 ;  6  Wait's  Act.  &  Def.  304  (and  authorities 
infra). 

There  can  be  no  pretense  of  a  dedication  under  the  law 
and  the  evidence  in  this  case.  Nor  can  it  be  said  that  there 
was  such  a  user  of  the  road  as  to  make  it  a  public  highway. 
To  constitute  a  public  highway  by  user  it  must  have  been 
used  and  traveled  by  the  public  as  a  highway  uninterrupt- 
edly for  twenty  years,  and  either  kept  in  repair  or  taken  in 
charge  by  public  authorities.  6  Wait's  Act.  &  Def.  318; 
Nealy  v.  Brown,  1  Gilm.  12 ;  C.  &  A.  v.  Adler,  56  111. 
344;  111.  C.  R.  R.  v.  Benton,  69  III.  174;  Lewis  v.  N.  Y.  elc, 
123  N.  Y.  S.  R.  373—26  X.  E.  357 ;  Gentleman  v.  Soule,  32 
111.  271 ;  Proctor  v.  Lewiston,  25  111.  153  ;  Grube  v.  Nichols, 
36  111.  92 ;  Toof  v.  Decatur,  19  III.  App.  204 ;  Martin  v. 
People,  23  111.  395. 

Gate  or  post  negatives  the  idea  of  a  highway.  Washburn 
Easement,  186,  187;  Luecken  v.  Wuest,  31  III.  App.  506; 
State  V.  Green,  41  Iowa,  693. 

And  where  a  way  is  opened  as  a  private  way,  and  intended 
as  such,  and  this  can  be  shown,  no  length  of  use  by  others 
w411  make  it  a  public  way.  Washburn,  Easements,  190,  212; 
6  Wait's  Act.  and  Def.  296,  300 ;  Hemingway  v.  Chicago, 
60  111.  324 ;  lU.  Ins.  Co.  v.  Littlefield,  67  III.  368. 

Mr.  Edward  L.  Thomas,  for  appelloe. 
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The  questions  raised  by  this  record  are  settled  by  the 
statute  and  the  decree  of  the  Circuit  Court  in  Needles  v. 
Schmisseur,  September  term,  1887. 

It  seems  to  be  a  principle  too  well  settled  to  require  the 
citation  of  authorities  that  the  appellant,  being  a  party  to 
the  decree  in  Needles  v.  Schmisseur,  is  bound  in  this  cause 
by  the  findings  of  that  decree,  and  as  it  relates  to  the  same 
subject-matter  as  that  set  up  as  a  defense  in  this  case,  it 
would  seem  to  be  as  to  that  defense  conclusive  on  appellant, 
and  beyond  her  power,  either  to  set  aside  or  modify.  The 
language  of  that  decree^  after  saying  that  for  a  portion  of 
the  time  from  1840  to  1851  the  road  in  question  had  been 
used  by  the  public  generally  as  a  public  road,  is  as  follows : 
"  That  said  road  has  been  openly,  notoriously,  continuously 
and  uninterruptedly  used  bj''  said  Clarissa  Needles,  her  ances- 
tors and  grantors,  for  more  than  thirty  years  last  past." 
It  was  open  and  driven  upon  by  appellant  when  she  bar- 
gained for  the  farm. 

Our  stiitute  defines  a  highway  as  follows:  "That,  all 
roads  in  this  State  which  have  been  laid  out  in  pursuance 
of  any  law  of  this  State  or  of  the  Territory  of  Illinois,  or 
which  have  been  established  by  dedication  or  used  by  the 
public  as  a  highway  for  twenty  years,  and  which  have  not 
been  vacated  in  pursuance  of  law,  are  hereby  declared  to  be 
public  highways."  Chap.  121,  Sec.  1,  2  Starr  &  C.  111. 
Stats.  X 

The  decree  finds  that  its  use  was  open,  notorious,  contin- 
uous and  uninterrupted  for  more  than  thirty  years  prior  to 
April  1,  1887.  This  makes  the  road  a  public  highway. 
Kyle  V.  Town  of  Logan,  87  111.  64 ;  Fox  v.  Virgin,  5  111. 
App.  515.  There  is  no  pretense  that  any  condemnation 
was  had  or  any  grant  made  by  any  one  to  any  person  of  a 
private  right  of  way.  The  user  of  this  road,  by  everybody, 
and  its  uninterrupted  user  as  found  in  the  decree,  makes  it  a 
public  highway.  There  could  have  been  no  private  ease- 
ment of  a  right  of  way  in  this  case  because  a  private  ease- 
ment since  1870  can  not  be  acquired  in  this  State  except  by 
grant.  No  private  right  of  way  can  be  had  at  all  since 
1 870 ;  every  way  shall  be  public. 
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The  constitution  provides :  "  The  General  Assembly  may 
provide  for  establishing  and  opening  roads  and  cartways  con- 
necting with  a  public  road,  for  private  and  public  use.  Con. 
of  1870,  Article  4,  Sec.  30.  Prior  to  the  constitution  of 
1870,  no  private  cartway  could  be  had  except  by  grant  (see 
Kesbitt  V.  Trumbo,  39  111.  110),  and  as  will  be  seen,  all  now 
opened,  if  opened  by  condemnation,  must  be  for  public  as 
well  as  for  private  use;  in  other  words,  they  become  public 
highways  as  defined  by  statute. 

The  statute,  Sec.  54,  Chap.  121,  clearly  makes  all  such 
roads  public  ways,  and,  taken  with  the  decisions  of  the  Su- 
preme Court  (Nesbitt  v.  Trumbo,  supra)  and  the  constitu- 
tion of  1870,  conclusively  shows  that  no  private  way  could, 
in  the  nature  of  things,  have  existed  in  the  case  at  bar/  It 
has  been  decreed  in  effect  to  be  a  road  by  open,  notorious, 
continuous  and  uninterrupted  user  for  more  than  thirty 
years,  a  user  that  necessarily  makes  it  a  public  highway 
within  the  definition  of  the  statute.  A  private  way  is  not 
had  by  dedication.  A  private  way  can  not,  nor  could  not 
since  1848,  have  been  had  by  condemnation.  A  private  way 
can  not  be  had  by  user  over  uninclosed  lands  (see  Kyle  v. 
Town  of  Logan,  svpra,  and  Fox  v.  Virgin,  &i/j>ra),  and  if 
inclosed  and  way  left  by  owner,  it  is  a  dedication  to  the 
public,  not  to  the  owner,  of  lands  to  which  it  leads.  The 
conclusion  is  inevitable  that  this  is  a  public  highway,  such 
as  is  taken  out  of  the  covenants  of  warranty.  M.  &  O.  E. 
K.  Co.  V.  Davis,  130  111.  150. 

This  statute,  1  Starr  &  C.  111.  Stats.,  page  574,  Sec.  10, 
Chap.  30,  is  to  be  given  a  liberal  construction  and  will 
include  a  railroad  right  of  way;  in  other  words,  any  open, 
notorious  user  of  a  way  makes  it  within  this  statute  and 
takes  it  without  the  covenants  of  warranty.  In  other  words, 
there  can  be  no  recovery  since  this  statute  upon  covenants 
of  warranty  when  the  breach  alleged  is  the  existence  of  a 
way  which  is  open  and  notorious,  and  more  particularly  is 
the  appellant  estopped  from  claiming  damages  in  the  face 
of  a  decree  by  which  she  is  bound,  which  recites  an  open, 
notorious,  continuous  and  uninterrupted  user  by  a  number 
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of  persons  for  more  than  thirty  years  before  appellant  pur- 
chased, and  which  was  so  being  used  when  she  purchased. 

Mr.  Justice  Phillips.  Appellee  filed  a  bill  to  foreclose  a 
mortgage  made  by  appellant  to  secure  a  note  given  as  part 
consideration  for  the  purchase  of  the  lands  in  the  mortgage 
described.  The  entire  amount  secured  was  paid,  except  about 
S500,  with  interest  thereon.  The  lands  described  in  the  mort- 
gage were  purchased  by  appellant  from  appellee,  and  the 
deed  conveying  the  same  was  of  the  statutory  form  and  to  be 
deemed  as  a  covenant  against  incumbrances,  and  was  made 
on  the  14th  of  February,  1885.  At  the  September  term,  1887, 
a  decree  was  entered  in  a  certain  cause  in  which  one  Needles 
filed  a  bill  against  the  appellant  and  others  enjoining  her 
from  obstructing  a  certain  way  described,  and  further  find- 
ing that  the  road  had  been  openly,  notoriously,  continuously 
and  uninterruptedly  used  by  the  said  Needles,  her  ancestors 
and  grantors,  for  more  than  thirty  years,  and  enjoining  the 
defendants  from  interfering  with  the  use  and  enjoyment  of 
said  road  by  said  Needles.  To  the  bill  for  foreclosure  the 
defendant  set  up  as  a  defense  that  the  land  for  which  the 
note  secured  by  the  mortgage  was  executed  was  part  con- 
sideration for  the  purchase  of  the  lands  by  her  from  the 
complainant,  and  that  the  complainant  covenanted  against 
any  incumbrance  on  said  lands,  and  that  there  existed 
thereon  at  the  time  of  such  covenant  an  easement  in  one 
Needles,  who  at  that  time  had  of  right  a  private  way  across 
the  lands  so  conveyed,  and  that  the  same  was  a  breach  of 
complainant's  covenant,  by  reason  of  which  she  sustained 
damage.  The  evidence  shows  that  this  way  had  been  ob- 
structed by  gates  and  posts  for  a  long  period  of  time,  but  had 
been  used  by  Needles  and  her  grantors  and  by  others,  and 
the  weight  of  proof  shows  it  was  a  private  way  appurtenant 
to  the  lands  owned  by  Mrs.  Needles  and  not  a  public  high- 
way. The  evidence  also  shows  that  such  easement  is  incon- 
venient and  damaging  to  the  defendant. 

A  decree  for  foreclosure  was  entered  and  the  court 
made  no  finding  as  to  whether  the  road  was  a  public  high- 
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way  or  a  private  way,  and  decreed  the  foreclosure  of  the 
mortgage,  and  finding  the  amount  due  to  be  $029.30.  The 
evidence  shows  that  the  way  was  originally  opened  as  a 
private  way  and  intended  as  such,  and  for  many  years  gates 
were  maintained,  until  the  stock  law  was  adopted  in  that 
county,  and  the  fact  of  maintaining  gates  would  exclude  the 
presumption  of  a  dedication  to  the  public.  The  111.  Ins.  Co. 
V.  Littlefield,  67  111.  368 ;  Hemingway  v.  The  City  of  Chi- 
cago, 60  111.  324;  Luecken  v.  Wuest,  31  111.  App.  506. 
Neither  does  it  appear  that  it  had  been  used  uninterrupt- 
edly for  a  requisite  length  of  time  by  the  public  as  against 
the  assertion  of  the  owner  of  his  right  to  fence  the  same 
and  actually  placing  gates  therein ;  nor  was  it  either  kept  in 
repair  or  taken  charge  of  by  proper  officers.  That  it  was 
not  a  public  highway  by  prescription,  see  Toof  v.  City  of  De- 
catur, 19  111.  App.  204 ;  Grube  v.  Kichols.  36  111.  92.  And 
there  is  no  claim  that  it  was  laid  out  as  a  public  highway  in 
pursuance  of  the  statute.  The  evidence,  however,  clearly 
establishes  the  existence  of  an  easement  in  Mrs.  Xeedles  as 
appurtenant  to  her  farm  to  pass  over  the  land  of  the 
defendant  as  a  right  of  way,  and  that  easement  in  her  is  an 
incumbrance.  Harlan  v.  Thomas,  15  Pick.  66 ;  Beach  v. 
Miller,  51  111.  206 ;  Sec.  10,  Chap.  30,  E.  S.  111.,  provides 
that  "  no  covenant  of  warranty  shall  be  considered  as  broken 
by  the  existence  of  a  highway  upon  the  land  conveyed  unless 
otherwise  particularly  specified  in  the  deed."  That  act  was 
adopted  and  went  into  effect  July  1,  1874. 

At  that  time  the  right  of  eminent  domain  by  condenma- 
tion  for  a  cartway  or  a  private  way  did  not  exist  in  any 
individual  under  the  constitution  as  it  then  stood,  and  such 
right  could  not  be  asserted  until  the  amendment  to  the  con- 
stitution, November  5, 1878.  The  term  highway,  as  used  in 
Sec.  10  of  the  Conveyance  Act,  we  hold  had  application  at 
that  time  to  public  highways  only.  Public  ways  are  com- 
monly termed  highways;  a  private  way  is  either  an  ease- 
ment or  a  customary  right.  Before  the  adoption  of  Sec. 
10  of  the  Conveyance  Act,  knowledge  of  the  existence  of  a 
public  or  private  way  on  the  part  of  the  grantee  was  .  no 
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defense  in  a  suit  on  the  covenants  of  the  deed.  Beach  v. 
Miller,  supra;  Wadham  v.  Swan,  109  111.  36.  In  Beach's 
case  it  was  said :  "  In  the  case  of  Prescott  v.  Trueman,  4 
Mass.  627,  Chief  Justice  Parsons,  in  delivering  the  opinion 
of  the  court  says :  '  Thus  the  right  to  an  easement  of  any 
kind  in  the  land  is  an  incumbrance.  So  is  a  mortgage.  So, 
also,  is  a  claim  of  dower,  which  may  partly  defeat  the  plaint- 
iflPs  title  by  taking  a  freehold  in  one-third  of  it.'  And  to 
the  same  effect  are.  the  cases  of  Mitchell  v.  Warner,  5  Conn. 
497,  and  Harlow  v.  Thomas.  18  Pick.  68,  where  it  is  held  that 
a  private  way  over  the  land  is  an  incumbrance.  A  right  to 
go  upon  the  land  to  clear  an  artificial  watercourse  has  been 
so  held  in  Prescott  v.  Williams,  5  Met.  433,  and  a  right  to 
cut  timber  on  land  was  held  to  be  an  incumbrance.  Catch- 
cart  V.  Bpwman,  5  Barr.  319." 

That  the  easement  in  Needles  was  an  incumbrance  and 
her  right  of  way  appurtenant  is  not  included  in  the  term 
highway,  as  used  in  Sec.  10  of  the  Conveyance  Act,  and  that 
incumbrance  existing  at  the  time  of  the  delivery  of  the  deed 
to  the  defendant  by  the  complainant  the  implied  covenant  ex- 
isting in  that  deed  by  reason  of  the  statute  was  broken  on  the 
delivery  of  the  deed,  see  Wadhams  v.  Swan,  supra;  Christy 
V.  Ogle's  Executors,  33  111.  295.  And  that  defense  may  be  set 
up  in  answer  to  a  bill  to  foreclose  a  mortgage  given  to  secure 
the  purchase  price,  see  Patterson  v.  Sweet,  Adm'r,  3  111.  App. 
550;  Coffmanv.  Scoville,86Ill.  300;  Tenneyv.Hemenway,  53 
111.  97.  The  evidence  showing  the  defendant  was  damaged 
by  reason  of  the  existence  of  the  right  of  way,  the  extent  of 
the  damage  should  have  been  set  oflf  against  the  amount  of 
the  notes,  and  that  not  being  done  the  decree  must  be  re- 
versed and  the  cause  remanded. 

Heversed  and  remanded. 
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Louis  Saltenberger  et  xu 

V. 

Conrad  Laijg. 

Trespass  by  Stock — Growing  Crops, 

In  the  case  presented,  this  court  declines  to  interfere  with  the  judg- 
ment for  the  plaintiff,  the  questions  involved  being  entirely  of  fact,  the 
action  having  been  brought  to  recover  for  damages  done  growing  crops 
by  cattle. 

[Opinion  filed  March  3,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 

Messrs.  Snyder  &  Snyder,  for  appellant. 

Messrs.  Turner  &  Holder,  for  appellee. 

Mr.  Justice  Phillips.  Appellee  brought  suit  before  a 
justice  of  the  peace  against  appellant  to  recover  damages 
for  injury  to  appellee's  corn,  caused  by  appellant's  stock. 
Before  a  jury,  a  verdict  and  judgment  was  rendered  for  $5. 
The  defendant  prosecuted  an  appeal  to  the  Circuit  Court, 
where  a  trial  was  had  by  the  court,  a  jury  being  waived, 
and  a  judgment  for  plaintiflf  for  $5  was  entered.  ]S"o  prop- 
ositions of  law  were  submitted  on  either  side,  and  no  ques- 
tion of  law  raised  in  argument,  and  questions  of  fact  alone 
are  involved.  The  judge  of  the  Circuit  Court  saw  and  heard 
the  witnesses,  and  while  there  is  conflict  in  the  testimony 
he  could  better  determine  what  motive  actuated  the  wit- 
nesses, and  their  interest,  than  can  be  done  from  the  record. 
Geelan  v.  Keid,  22  HI.  App.  165;  The  Consolidated  Ice 
Machine  Company  v.  Keef  er,  26  111.  App.  466;  Aholtz  v.  The 
People,  121  111.  560. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Chicago,  Peoria  &  St.  Louis  Eailway  Com- 
pany 

V. 

Henry  Brinkmaw. 

Railroads— Right  of  Way — Condemnation  of— Injury  to  Lands  Not 
Taken — Evidence— ProJUe . 

1.  In  proceedings  involving  the  condemnation  of  private  property  for 
railroad  purposes,  the  profile  of  the  proposed  road  is  an  important  ele- 
ment in  determining  the  damages,  and  is,  when  in  evidence,  the  con- 
trolling evidence  as  to  the  plan  of  construction  of  tlie  road,  and  if  this 
be  changed  so  as  to  inflict  greater  injury  on  the  land  owner,  he  can 
recover  for  the  increased  damages. 

2.  If  a  road  is  constructed  in  accordance  with  the  profile  offered  in 
evidence  on  condemnation  proceedings,  and  no  change  is  made  in  the 
plans  and  profile  so  offered,  no  recovery  can  be  had  in  an  action  on  the 
case  by  reason  of  a  mistake  of  the  jury  in  determining  the  amount  of 
damage,  or  by  reason  of  a  failure  to  allow  a  sufi^cient  sum  as  damage 
to  contiguous  lands,  or  a  compensation  for  lands  taken,  nor  by  a  wrong 
description  of  the  profile,  where  it  is  open  alike  to  bo  described  by  wit- 
nesses offered  by  the  railroad  company,  or  by  the  land  owner;  and  all 
damages  consequent  on  the  construction  of  the  road,  in  accordance  with 
the  implied  agreement  made  by  the  company  that  it  would  be  con- 
structed according  to  the  profile,  when  it  is  so  constructed,  are,  by  tlie 
condemnation  proceedings,  res  adjudicata, 

3.  Damages  arising  from  tlie  piling  up  of  earth  excavated  from  road 
bed  and  ditches  is  an  element  that  may  ordinarily  be  taken  into  consid- 
eration by  the  jury  in  determining  the  damages  in  condemnation  pro-* 
ceedings. 

4.  Where  a  profile  was  in  evidence  and  the  road  was  constructed  in 
accordance  with  it,  the  verdict  of  the  jury  can  not  be  distiu'bed,  although 
an  engineer  of  the  company  had  stated  falsely  to  the  jury  when  viewing 
the  premises,  or  upon  the  stand,  that  the  grade  of  the  road  would  be  dif- 
ferent from  what  it  turned  out  to  be. 

[Opinion  filed  March  3, 1893.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon,  B.  E.  BuKBOuGHs,  Judge,  presiding. 

Messrs.  Morrison  &  Whiilock  and  W.  P.  Bradshaw,  for 
appellant. 
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Messrs.  Teavous  &  Warnock,  for  appellee. 

Mr.  Justice  Phillips.  The  appellant  instituted  proceed- 
ings for  condemnation  of  right  of  way  over  certain  lands 
owned  by  appellee  in  Madison  County  before  a  circuit  judge 
and  jury  of  that  county  and ,  circuit.  In  that  proceeding 
appellee  filed,  a  cross-petition  for  injury  to  lands  not  taken. 
The  jury  returned  a  verdict  finding  comj^ensation  for  the 
land  actually  taken  for  right  of  way  at  $962.50,  and  further 
found  the  damage  sustained  by  appellee  to  contiguous  lands 
not  taken  and  described  in  the  cross-petition  to  be  $1,037.50. 
The  petition  filed  by  appellant  described  the  land  to  be 
taken  and,  on  the  hearing,  a  profile  of  the  road  as  it  crossed 
the  land  of  appellee  was  offered  in  evidence  to  the  jury,  and 
was  considered  by  them  both  on  the  hearing  and  on  their 
inspection  of  the  premises  as  a  jury.  By  permission  of  the 
court  the  owner  of  the  premises  and  an  engineer  of  the 
company  were  permitted  to  accompany  the  jury  and  de- 
scribe the  profile  and  the  route  of  the  road  and  to  show  how 
the  lands  belonging  to  appellee  were-used.  A  judgment  was 
rendered  on  the  verdict  of  the  jury  and  $2,000,  the  aggregate 
amount  of  the  verdict,  was  paid  by  appellant  to  appellee, 
and  appellant  constructed  the  road  across  said  lands  on  the 
line  of  the  survey  as  made  before  condemnation.  The  con- 
demnation proceedings  were  had  about  July  1,  1890. 

After  the  construction  of  the  road  by  appellant,  appellee 
*  brought  suit  in  the  Circuit  Court  of  Madison  County  in  an 
action  on  the  case  on  about  March  3, 1891.  Ap|)ellee,  in  his 
declaration  so  filed,  set  forth  the  fact  of  proceedings  being 
instituted  for  condemnation  and  set  forth  the  further  fact 
that  damage  to  lands  not  taken  and  contiguous  to  the  right 
of  way  were  assessed  and  paid,  and  then  avers :  "  And  the 
plaintiff  avers  that  in  said  proceeding  and  trial  the  defendant 
represented  that  its  railroad  upon  said  right  of  way  would 
be  constructed  along  and  over  said  public  highway  where 
the  same  se])arates  said  improvements,  as  aforesaid,  and 
adjacent  thereto,  on  a  level  with  the  natural  surface  of  said 
highway  and  without  cut  or  fill  in  said  highway^,  and  that 
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the  plaintiff's  use  of  said  highway  there  in  connection  with 
said  improvements  and  premises  would  not  be  interfered 
with  or  obstructed  by  any  cut  or  fill  in  said  highway. 
And  the  plaintiff  avers  that  said  damages,  assessed  as  afore- 
said, were  assessed  and  determined  under  the  supposition  and 
belief  that  said  railroad  would  be  constructed  over  and  along 
said  highway  in  accordance  with  the  representation  aforesaid 
and  upon  the  basis  that  there  would  be  no  cut  or  fill  in  said 
property  to  damage  or  interfere  with  the  use  and  enjoyment 
of  said  premises  and  improvements." 

But  the  plaintiff  avers  that  "the  defendant,  in  violation  and 
disregard  of  said  representation  and  understanding  afore- 
said as  to  the  manner  in  which  said  railroad  was  to  be  con- 
structed along  and  across  said  highway,  afterward  proceeded 
to  construct  the  same  along  and  across  said  highway  at  a 
depth  of  four  feet  and  over,  and  of  a  width  of  twenty-eight 
feet  or  thereabout,  and  piling  up  the  earth  excavated  along 
the  side  of  said  cut  in  large  quantities,  by  means  whereof 
the  plaintiff  has  been  greatly  injured,  and  in  effect  deprived 
of  all  the  use  of  said  highway  in  connection  with  said  prem- 
ises and  improvements,  and  all  communication  between  the 
said  improvements  upon  one  side  of  said  highway  and  those 
on  the  other,  and  the  danger  and  inconvenience  in  the  use 
of  said  premises  and  improvements  to  have  been  greatly 
enhanced,  none  of  which  were  anticipated  or  considered  in 
the  assessment  of  the  damages  aforesaid  in  said  condem- 
nation proceeding."  A  demurrer  to  this  declaration  was  filed 
and  overruled  by  the  court.  To  this  declaration  appellant 
pleaded  not  guilty,  and  on  trial  a  verdict  and  judgment  was 
rendered  for  appellee  in  the  sum  of  $800,  and  from  that 
judgment  the  appellant  brings  the  record  to  this  court  by 
api)eal. 

The  whole  theory  on  which  appellee's  right  of  recovery 
was  based  was  that  Sublette,  an  assistant  engineer  of  the 
company,  while  going  over  the  right  of  way  with  the  jury 
for  the  purpose  of  examination,  stated  that  when  the  ties 
and  rails  were  laid  the  railroad  would  be  substantially  on  a 
level  with  the  public  highway,  and  on  the  witness  stand 
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stated  "  that  there  would  be  a  slight  cut  of  eight,  ten  or 
twelve  inches,  but  the  height  of  the  ties  and  rails  would 
substantially  make  it  on  a  grade  with  the  road;  that  is,  after 
the  railroad  had  been  made  it  would  be  on  a  level  with  the 
public  highway."  The  evidence  shows  that  the  road  as  con- 
structed is  a  cut  of  four  feet  or  over,  between  appellant's 
house  and  barn.  On  the  trial  of  the  condemnation  pro- 
ceedings a  profile  was  offered  in  evidence,  and  as  shown 
by  the  testimony,  was  explained  to  the  jury,  and  the  evi- 
dence further  discloses  the  fact  that  the  railroad  was  con- 
structed in  strict  accordance  with  the  profile  and  plans  in 
evidence  and  on  the  line  of  survey.  The  profile  and  plan 
for  the  construction  of  the  road  was  proper  and  material 
evidence  of  the  utmost  importance  to  enable  the  jury  to 
come  to  a  correct  conclusion.  It  was  held  in  the  J.  &  S. 
E.  R.  Co.  V.  Kidder,  21  111.  131,  as  follows : 

"  Indeed  it  seems  to  us  that  the  plan  upon  which  the  road 
was  to  be  built  and  the  mode  of  construction  were  of  the 
utmost  importance  to  enable  the  jury  to  come  to  a  correct 
conclusion,  and  that  it  was  not  only  the  right  but  it  was  the 
duty  of  the  railroad  company  to  furnish  full  plans,  profiles 
and  estimates  of  that  part  of  the  road,  and  if  they  failed  or 
neglected  to  do  so,  then  the  jury  were  authorized  to  presume 
that  the  road  would  be  constructed  in  the  mode  the  most 
injurious  within  the  bounds  of  reasonable  probability." 

It  was  further  held  in  P.  &  R.  I.  Ry.  Co.  v.  Birkett^  62  111. 
332  :  "  The  company  must  construct  the  road  as  indicated 
by  its  maps  and  plans  introduced  upon  the  trial.  If  these 
should  be  changed  the  land  owner  could  recover  any  damages 
resulting  from  the  change."  To  the  same  eflfect  is  St.  L., 
J.  &  C.  R.  R.  Co.  V.  Mitchell,  47  111.  165. 

It  is  further  held  in  L.  S.  &  M.  S.  Ry.  Co.  v.  C.  &  W.  I. 
R.  R.  Co.,  97  111.  506,  that  "  where  the  petition  failed  to 
state  the  mode  of  use  proposed,  the  railroad  company  ought, 
on  the  trial,  to  show  by  its  plans  and  profiles  the  manner  of 
use  proposed  as  a  basis  for  fixing  a  just  compensation  in  such 
case."  From  the  rule  thus  established  by  the  Supreme  Court 
it  would  follow  that  the  profile  of  the  road  is  an  important 
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element  in  determining  the  damage,  and  is,  where  in  evidence, 
the  controlling  evidence  as  to  the  plan  of  construction  of  the 
road,  and  if  this  be  changed  so  as  to  inflict  greater  injury  on 
the  land  owner  he  could  recover  for  the  increased  damages, 
St.  L.,  J.  &  C.  E.  R.  Co.  V.  Mitchell,  mpi^a;  I.  &  S.  E.  E.  Co. 
V.  Kidder,  supra. 

It  is  held  in  the  latter  case :  "  We  do  not  hesitate  to  say 
that  the  company  would  be  bound  to  construct  the  toad 
substantially  according  to  the  plans  thus  put  in  evidence, 
and  if  its  own  or  the  public  interests  required  a  deviation 
from  such  plan,  to  the  injury  of  the  owner  of  the  land,  he 
could  recover  those  damages  in  an  action  on  the  case  or  the 
implied  undertaking  that  the  road  should  be  constructed 
conformably  to  such  plans."  Therefore  we  hold  if  a  road  is 
constructed  in  accordance  with  the  profile  offered  in  evidence 
on  condemnation  proceedings,  and  no  change  is  made  in  the 
pl^ns  and  profiles  so  offered,  then  no  recovery  can  be  had  in 
an  action  on  the  case  by  reason  of  a  mistake  of  the  jury  in 
determining  the  amount  of  damage,  or  by  reason  of  a  fail- 
ure to  allow  a  sufficient  sum  as  damage  to  contiguous  lands 
or  a  compensation  for  lands  taken,  nor  by  reason  of  a  wrong 
description  of  the  profile  where  it  is  open  alike  to  be  de- 
scribed by  witnesses  offered  by  the  railroad  company  or  by 
the  land  owner;  and  all  damages  consequent  on  the  construc- 
tion of  the  road  in  accordance  with  the  implied  agreement 
made  by  the  company  that  it  would  be  constructed  accord- 
ing to  the  profile,  when  it  is  so  constructed,  are  by  the  con- 
demnation proceedings  res  judicata. 

It  is  further  urged  that  additignal  damage  resulted  to 
appellee  by  reason  of  piling  up  the  earth  excavated  from  the 
road  bed  and  ditches  and  on  the  right  of  way.  It  is  very 
clear  that  to  construct  the  railroad  according  to  the  profile 
the  excavated  earth  must  be  thrown  out  from  the  road  bed 
and  the  ditches  alongside  thereof,  and  that  such  excavated 
earth,  where  not  conveniently  and  necessarily  used  in  con- 
structing embankments,  must  necessarily  be  thrown  out 
alongside  of  the  road  bed,  and  such  is  the  result,  and  uniform, 
if  not  universal  practice  in  such  works,  and  where  such  result 
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may  be  contemplated  or  followed  in  the  construction  of  a  rail- 
road, and  so  piling  the  same  alongside  the  road  would  injure 
the  land  owner,  it  is  an  element  that  may  be  taken  into 
consideration  by  the  jury  in  determining  the  damages  in 
condemnation  proceedings. 

It  was  held  in  Doyle  v.  Baughman,  24  HI.  App.  614: 
"  Whatever  was  proper  for  the  jury  to  take  into  account 
as  a  part  of  the  damages  consequent  upon  the  construction  of 
the  proposed  work  it  must  be  presumed  was  considered  by 
them  on  such  assessment,  and  such  an  item  can  not  be  the 
subject  of  another  claim  for  damages.  The  matter  is  res 
judicata.^^  Freeman  on  Judgments,  272.  In  the  instruc- 
tions given  by  the  court  for  the  plaintiflf,  and  in  the  modifi- 
cation of  the  defendant's  instructions,  the  court  proceeded 
on  the  theory  that  if  Sublette  testified  falsely  as  to  the  pro- 
file, or  made  a  false  statement  to  any  of  the  jurors  when  on 
the  ground,  that  notwithstanding  the  profile  was  in  evi- 
dence, such  false  testimony  or  false  statement  would  not 
render  the  verdict  of  the  jury  as  to  the  damages  conclusive, 
even  though  the  road  was  constructed  in  strict  accordance 
with  the  profile.  In  this  there  was  error.  The  evidence 
does  not  sustain -the  verdict. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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2}  jrg  The  Chicago  &  Alton  Kailkoad  Company 
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Alexander  G.  Logue,  Administrator. 

Ra^roads — Negligence — Personal  Tnjurj^ — Death  of  ChUd—SignaU— 
Crossing — Law  of  Inheritance — Sec,  f ,  Chap,  70,  Starr  <fc  C,  III.  Stats, 

1.  In  a  x)er8onal  injury  case  it  is  error  to  admit  in  evidence  the  testi- 
mony of  persons  who  placed  an  inanimate  object  upon  a  raib-oad  track, 
as  to  the  distance  at  which  it  could  be  seen  and  its  character  distinguished, 
the  circumstances  and  surroundings  being  entirely  different  from  those 
that  existed  at  the  time  of  a  given  accident. 
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2.  An  instruction  setting  forth  that  an  omission  to  ring  the  bell  or 
sound  the  whistle  in  a  given  case  was  negligence,  should  not  be  given 
unless  it  appears  that  such  omission  was  in  some  measure  the  cause  of 
the  injury. 

3.  An  infant  brother  or  sister  of  an  infant  killed  through  the  alleged 
negligence  of  a  railroad  company,  bom  a  short  time  after  the  accident, 
is  an  heir. 

ft 

[Opinion  filed  March  3, 1893.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 

This  is  an  action  on  the  case  brought  by  the  father  as 
administrator  of  his  deceased  child,  who  was  ^un  over  and 
killed  by  a  train  on  appellant's  road  when  he  was  about 
twenty-one  months  old.     Plaintiff  was  stationed  at  Edwards- 
ville  crossing,  a  station  on  that  road,  and  occupies  as  a  resi- 
dence a  part  of  the  depot  building,  which  is  situated  between 
the  tracks  of  the  appellant  and  the  C,  C,  C.  &  St.  L.  E.  E. 
On  each  side  of  the  building  was  a  platform  extending  to 
the  respective  roads.    Just  north  of  these  platforms  was  a 
public  road.     Appellee  with  his  family  had  lived  there  for 
three  years,  his  family  consisting  of  his  wife,  a  child  about 
three  years  old,  at  the  time  sick  with  the  scarlet  fever,  and 
the  child  that  was  killed.     The  train  from  Chicago  to  St. 
Louis  had  been  running  on  the  same  time  for  years  and  if 
on  time  passed  the  station  about  6:40  p.  m.,  generally  run- 
ning at  the  rate  of  forty-five  miles  per  hour,  and  did  not 
stop  at  Edwardsville  station  unless  signaled  to  do  so  by  the 
dropping  of  the  green  ball  as  a  signal  to  receive  orders. 
Appellee  was  a  telegraph  operator  at  that  place  and  on  the 
day  the  child  was  killed  was  relieved  by  the  night  operator 
about  6:30  p.  m.,  and  knew  about  the  time  the  train  would 
be  along.    He  went  from  the  depot  to  a  stable  about  fifty 
feet  from  the  platform  to  get  ready  a  horse  and  buggy  to 
drive  out  to  deliver  a  message  some  distance  from  the  sta- 
tion, and  while  so  doing,  the  mother  engaged  with  the  sick 
child — the  boy  aged  twenty-one  months  left  the  house  un- 
observed by  its  mother  and  sat  down  on  the  railroad  track 
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about  eight  or  ten  feet  from  the  highway  crossing,  with  his 
back  to  the  train,  which  came  along  about  on  its  usual  time 
and  running  at  its  usual  speed. 

There  is  conflict  in  the  evidence  as  to  whether  signals 
were  given  by  the  ringing  of  the  bell  and  the  sounding  of 
the  whistle  as  the  train  approached  the  highway  crossing. 
The  mother  missed  the  child,  ran  to  the  ])latform  and  saw 
the  approaching  train  and  the  child  sitting  on  the  track, 
called  the  husband  and  ran  up  the  platform  toward  the 
child  wai\'ing  her  hands.  The  engineer  and  fireman  saw 
her  and  about  the  same  time  saw  something  on  the  track, 
but  could  not  distinguish  what  it  was;  as  soon  as  they  could 
tell  it  was  a  child  the  engineer  did  all  that  was  possible  to 
stop  the  train,  but  it  was  impossible  to  do  so,  and  the  train 
struck  the  mother,  slightly  injuring  her,  and  ran  over  and 
killed  the  child.  Among  other  instructions  given  at  the 
instance  of  the  plaintiflf  the  court  gave  the  following: 
'*  The  court  instructs  the  jury  that  even  if  the  parents  of 
the  child  Avere  guilty  of  slight  negligence  in  permitting  said 
child  to  escape  and  get  upon  the  tracks  at  the  time  it  was 
killed,  still  if  the  jury  further  believe  from  the  evidence 
that  the  engineer  and  fireman  in  charge  of  the  defendant's 
train  were  guilty  of  gross  negligence  in  the  management 
of  their  train  or  in  failure  to  ring  a  bell  or  sound  the 
whistle  as  required  by  law;  if  the  jury  believe  from  the 
evidence  that  they  did  so  fail  to  ring  the  bell  or  sound  the 
whistle,  and  that  the  negligence  of  said  parents  was  slight 
and  that  of  the  engineer  and  fireman  was  gross  in  comparison 
with  each  other,  then  the  jury  should  find  for  the  plaintiff." 

The.  amended  declaration  of  plaintiff  charges  the  engineer 
neglected  the  statutory  duty  to  ring  a  bell  or  sound  a 
whistle;  and  avers  that  the  deceased  left  surviving  him,  as 
his  heirs,  his  mother,  Mi*s.  Alexander  G.  Logue,  a  brother, 
A.  Eussel  Logue,  and  the  plaintiff,  his  father.  The  evidence 
shows  that  about  two  months  after  his  death  his  mother 
gave  birth  to  another  child,  which  was  living  at  the  com- 
mencement of  the  suit  and  the  trial  thereof,  and  which  is 
not  mentioned  in  the  declaration.    The  court  allowed  evi- 
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denee  to  go  tx)  the  jury  of  a  coal  bucket  coutaining  coal  / 

having  been  placed  upon  the  track  by  witnesses  who  walked 

up  the  track  and  then  were  permitted  to  testify  as  to  the 

distance  thev  could  distinoruish  what  it  was  and  what  it  con- 

tained.     A  verdict  and  judgment  for  plaintiff  was  rendered 

in  the  sum  of  $2,500,  and  the  plaintiff  brings  the  record  to 

this  court  by  appeal,  and  numerous  errors  are  assigned. 

Messrs.  Wise  &  Davis,  for  appellant 

Messrs.  Travous  &  Warnock,  for  appellee. 

Mb.  Justice  Phillips.  On  material  facts  in  this  case  the 
evidence  is  conflicting  and  the  case  a  close  one  on  the  facts. 
It  was  held  in  C,  B.  &  Q.  B.  R.  Co.  v.  Dvorak,  7  111.  App. 
555 :  "  Where,  as  in  this  case,  the  evidence  is  closely  con- 
flicting as  to  necessarj*^  elements  of  the  plaintilTs  cause  of 
action,  we  hold  it  to  be  a  rule  founded  in  the  plainest  prin- 
ciple of  justice  and  essential  to  its  fair  administration  that 
such  party  shall  not  be  suffered  to  gain  an  undue  advantage 
over  the  opposite  party  by  means  of  defective  and  mislead- 
ing instructions  to  the  jury.  Of  such  a  character  is  the  one 
given  for  the  plaintiff  *  *  *  The  question  of  fact 
essential  to  the  cause  of  action,  that  the  plaintiff  received 
his  personal  injuries  in  consequence  of  the  neglect  of  the 
engineer  to  ring  the  bell  or  sound  the  whistle  *  *  *  is 
wholly  excluded  from  the  consideration  of  the  jury.  Unless 
the  injury  was  the  result  of  such  neglect  or  breach  of  duty 
there  could  be  no  recovery,  and  that  authority  is  sustained 
I  by  Galena  R.  R.  v.  Dill,  22  111.  264;  I.  &  St.  L.  R.  R.  Co.  v. 

iJlackraan,  63  III.  117;  T.,W.  &  W.  Ry.  Co.  v.  Jones,  76  lU. 
311." 

It  was  error  to  give  the  sixth  instruction  above  for  plaintiff. 

The  child  bbrn  after  the  death  of  deceased  occupies  such 
I  relation  to  him  that  he  inherits  the  estate  of  deceased  the 

same  as  if  living  at  the  time  of  his  death.  Sec.  2,  Chap.  70, 
Starr  &  C.  111.  Stats,  provides :  "  Every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representatives 
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of  such  deceased  persons,  and  the  amount  recovered  in  every 
such  action  shall  be  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin  of  such  deceased  person,  and  shall  be 
distributed  to  such  widow  and  next  of  kin  in  the  propcjrtion 
provided  by  law  in  relation  to  the  distribution  of  personal 
property." 

It  should  have  been  alleged  in  the  declaration  that  he  was 
next  of  kin  and  there  was  a  variance  as  to  the  allegation  as 
to  the  next  of  kin  left  by  deceased. 

There  was  also  error  in  the  admission  of  evidence  as  to 
placing  an  object  on  the  track  and  proof  as  to  the  distance 
it  could  be  seen  and  distinguished  where  the  circumstances 
and  surroundino^s  were  whollv  different  from  those  attend- 
ant  on  the  engineer  in  the  discharge  of  his  duties.  Yates 
V.  People,  32  N.  Y.,  p.  511. 

We  express  no  opinion  as  to  a  right  of  recovery  on  the 
facts.  For  the  errors  indicated,  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

lieversed  atul  remanded. 


James  K.  P.  Carter 

V. 

John  V.  Wingard. 

Real  Propei'ty — Crops — License  to  Remove — Landlord  and  Tenant 

1,  A  parol  reservation  of  a  crop  can  not  stand  in  view  of  the  convey- 
ance by  warranty  deed  of  the  land  in  question,  the  same  containing  no 
reference  to  such  reservation. 

2.  A  license  by  parol  may  be  given  to  remove  a  crop  from  land 
owned  by  the  licensor,  and  the  severing  thereof  from  the  soil  before  the 
revocation  of  the  license  by  the  licensor  estops  the  latter  from  so  revok- 
ing. 

8.  While  one  tenant  in  common  may  bring  trover  to  recover  the 
value  of  his  interest  in  a  crop  converted  by  his  co-tenant,  when  such 
action  is  brought  it  is  a  recognition  of  the  relation  that  exists  between 
them. 

4.    The  action  in  the  case  presented  being  brought  to  recover  a  cer- 
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tain  share  of  a  given  crop,  the  plaintiff,  by  asserting  a  tenancy,  recog- 
nized the  existence  of  the  relation  between  himself  and  the  defendant, 
and  the  latter  having  delivered  the  share  to  which  the  former  was  en- 
titled, the  judgment  against  the  former  can  not  be  disturbed. 

[Opinion  filed  March  3, 1893.] 

APPEA.L  from  the  Circuit  Court  of  Jefferson  County;  the 
Hon.  E.  D.  YouNGBLooD,  Judge,  presiding. 

The  parties  to  this  action  were  owners  in  equal  undivided 
shares,  and  tenants  in  common  of  the  lands  mentioned  in  the 
evidence.  By  agreement  between  them,  Wingard  planted, 
tended  and  harvested  the  crops,  retaining  two-thirds  thereof 
for  his  labor,  seed,  etc.,  and  the  other  third  was  divided 
equally  between  them.  Each  paid  one-half  of  the  taxes  on 
4he  land  and  one-half  the  interest  on  the  mortgage  indebted- 
ness which  incumbered  the  land  when  they  bought  it.  In 
the  summer  of  1890,  Wingard  offered  to  seU  out  to  Carter 
for  a  return  of  his  money  invested,  leaving  Carter  to  pay  the 
incumbrance  and  taxes.  The  offer  was  not  then  accepted, 
and  he  sowed  part  of  the  land  in  wheat,  under  the  agree- 
ment above  mentioned.  After  the  wheat  was  sowed,  Carter 
claims  he  accepted  the  proposition,  and,  in  pursuance  thereof, 
paid  off  the  mortgage  on  the  18th  day  of  November  with- 
out Wingard's  knowledge.  The  trade  was  consummated 
and  the  final  agreement  made,  after  several  conversations 
relating  thereto,  about  the  last  of  March,  1891,  and  two 
weeks  later,  viz.,  on  April  16, 1891,  Wingard  conveyed  his 
interest  in  the  land  by  general  warranty  deed  to  Carter  and 
received  his  money  therefor. 

At  the  time  of  the  delivery  of  the  deed,  while  the  parties 
were  at  the  notary's  desk,  a  conversation  occurred  in  which 
Wingard  testified  that  he  said,  "  There  is  a  wheat  crop 
growing  on  a  part  of  this  land  and  I  want  to  know  and 
understand  if  the  wheat  crop  is  to  be  divided  as  it  has  been 
heretofore;"  to  which  Carter  replied,  "  Oh,  yes,  we  under- 
stand all  that."  The  notary  testified  in  substance  the  same, 
except  that  he  used  the  word  rent.     On  his  first  examinar 
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tion,  Carter  testified  that  nothing  was  said  at  that  time 
about  the  division  of  the  crop.  But  after  the  others  had 
testified  he  was  recalled  and  said :  '•  Wingard  remarked,  '  I 
reserve  my  undivided  interest  in  the  wheat  crop,'  and  I 
said  '  Of  course  that  is  all  right.' "  At  threshing  time,  Carter 
claimed  one-third  of  the  wheat  and  Wingard  only  allowed 
him  to  take  one-sixth,  the  difference  being  forty-six  bushels. 
Carter  then  brouofht  this  action.  It  was  tried  bv  the  court 
without  a  jury  and  resulted  in  a  finding  and  judgment  for 
the  defendant  for  costs,  from  which  the  plaintiff  appealed. 

Messrs.  J.  M.  Durham  and  G.  B.  Leonakd,  for  appellant 

Mr.  Albert  Watson,  for  appellee. 

Mr.  Justice  Piiillips.  If  the  deed  was  the  only  point  to 
be  considered  it  would  have  to  be  held  that  it  conveyed  all 
the  interest  that  Wingard  had  in  the  wheat  crop  and  a  parol 
reservation  of  a  crop  growing  on  the  land  would  not  be 
valid  and  binding. 

Before  the  execution  of  the  deed  the  relation  of  landlord 
and  tenant  existed  as  to  one-half  interest  in  the  crop.  The 
conveyance  of  the  undivided  one-half  interest  in  the  land 
did  not  change  the  relation  that  existed  between  Wingard 
and  Carter  as  to  one-half  interest  owned  bv  Carter  which 
he  had  leased  to  Wingard.  It  is  clear  that  before  the  con- 
veyance, the  amount  of  rent  to  be  paid  to  Carter  for  his 
one-half  interest  was  one-sixth  of  the  crop  as  his  rent,  and 
while  a  parol  reservation  would  not  be  valid,  a  license  by 
parol  may  be  given  to  remove  a  crop  from  the  land  owned 
by  the  licensor,  and  the  conversation  between  plaintiff  and 
defendant  may  be  considered  as  a  license  to  the  defendant  to 
remove  the  crop,  and  he  acting  on  that  license  and  severing 
the  crop  before  the  revocation  of  the  license  by  the  plaintiff, 
which  he  may  have  done  at  his  pleasure,  the  right  of  revo- 
cation ceased  when  the  crop  was  severed  from  the  soil.  It 
is  held  in  Powell  v.  Rich,  41  111.  466 : 

"  It  is  true  that  the  owner  may  license  a  party  by  parol 
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to  enter  and  remove  growing  crops,  and  if  acted  upon  and 
they  are  reduced  to  j)ossession  and  removed,  the  title  will 
vest  in  the  party  acting  under  the  license."  And  the  evidence 
shows  the  severance  of  the  crop  before  a  revocation  of  the 
license.  Again,  while  one  tenant  in  common  may  bring 
trover  to  recover  the  value  of  his  interest  in  a  crop  con- 
verted by  his  co-tenant,  when  such  action  is  brqjight  in 
trover  it  is  a  recognition  of  the  relation  that  exists  between 
them. 

This  action  is  brought  to  recover  the  value  of  one-sixth  of 
the  crop,  plaintiff  claiming  one-third  thereof.  By  asserting 
a  claim  for  rent,  he  recognized  the  existence  of  the  relation 
between  himself  and  defendant  of  landlord  and  tenant,  and 
recognizing  that  relation,  the  onlj''  remaining  question  is  as 
to  the  amount  of  rent  to  be  paid.  If  the  relation  of  landlord 
and  tenant  existed  as  to  one-half  interest  in  the  crop,  it 
grew  out  of  a  conversation  between  the  plaintiff  and  defend- 
ant at  the  time  of  the  execution  and  delivery  of  the  deed, 
and  that  conversation  did  not  in  any  manner  seek  to  change 
the  amount  of  rent  from  that  which  had  been  theretofore 
paid,  and  the  amount  previously  paid  was  one-sixth  of  the 
crop.  The  defendant,  therefore,  having  delivered  the  por- 
tion of  the  crop  to  which  plaintiff  was  entitled,  the  plaintiff 
had  no  right  of  recovery  against  him  and  it  was  not  error 
in  the  court  to  so  find.    The  judgment  is  affirmed. 

Judgment  affirmed. 


F.  E.  Callicott 

V. 

L.  Rowan  &  Son. 


Contracta^Sale  of  Wheat  Crop — Appeal  and  Error, 

This  court  will  not,  in  the  absence  of  evidence  of  passion  or  preju- 
dice, interfere  with  the  verdict  of  a  jury  in  a  given  case,  the  evidence 
being  conflicting  and  no  question  of  law  being  involved. 

[Opinion  filed  March  3, 1893.] 
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Appeal  from  the  Circuit  Court  of  Gallatin  County;  the 
Hon.  S.  Z.  Landis,  Judge,  presiding. 

Messrs.  O.  M.  Kins  all  and  Pillow  &  Millspaugh,  for 
appellant. 

Messrs.  Roedel  &  Eeid,  for  appellees. 

Mr.  Justice  Phillips.  Appellant,  the  plaintiff,  brought 
suit  against  appellees,  the  defendants,  on  an  alleged  contract 
by  which  he  claims  the  defendants  purchased  of  him  his 
wheat  crop  of  1889.  Defendants  operated  a  mill  for  the 
manufacture  of  flour,  and  contracted  w^ith  the  plaintiff  to 
purchase  of  him  some  wheat  of  a  fine  quality  at  a  price  a 
few  cents  higher  than  the  market  price. 

Defendants  desired  to  establish  a  reputation  for  their 
mills,  and  purchased  this  wheat,  to  be  manufactured  into 
flour  to  be  sold  to  special  customers,  and  the  contention 
between  the  parties  is  as  to  whether  defendants  were  to 
take  the  entire  crop  of  1889  of  the  plaintiff  or  only  sound 
wheat  of  a  good  quality.  A  trial  was  had  before  a  jury  and 
a  judgment  and  verdict  found  for  defendants,  but  the  plaint- 
iff prosecutes  this  appeal.  The  controversy  is  purely  one 
of  fact,  and  no  complaint  is  made  of  the  admission  of  e^a- 
dence  or  of  instructions  to  the  jury.  The  evidence  is  con- 
flicting and  it  is  the  peculiar  province  of  the  jury  where 
there  is  such  conflict  to  weigh,  consider  and  reconcile  the 
testimony,  and  from  the  entire  evidence  ascertain  the  truth, 
and  so  find,  and  when  they  have  done  this  we  will  not  in- 
terfere with  the  finding  unless  it  is  manifest  that  they  have 
mistaken  the  evidence  or  have  been  governed  by  passion  or 
prejudice.  Chapman  v.  Burt,  77  111.  337;  Addems  v.  Suver, 
89  111.  482;  Connecticut  Mutual  L.  Ins.  Co.  v.  Ellis,  Admr., 
89  111.  516;  C,  B.  &  Q.  E.  E.  Co.  v.  Lee,  87  lU.  454. 

This  much  may  be  fairly  said,  that  there  is  quite  as  much 
evidence  to  sustain  the  contention  of  the  defendants  as 
there  was  for  the  plaintiff,  and  we  see  no  cause  to  disturb 
the  verdict,  and  the  judgment  is  affirmed. 

Judgment  affii^med. 
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The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 

Kailway  Company 

V. 

John  W.  McHenry. 

Railrodds-^Negligence— Defective  Brake — Special  Findings, 

1,  Where  no  objection  is  made  to  evidence  offered  on  trial,  nor  vari- 
ance argued  in  the  motion  for  new  trial  or  assignment  of  error,  the  dec- 
laration must  be  held  to  be  sufficient  after  verdict. 

2.  It  can  not  be  considered  to  be  contributory  negligence  for  a  pas- 
senger on  a  railway  train  to  take  hold  of  the  brake  wheel  on  a  car,  as 
he  comes  upon  the  platform  thereof. 

8.  If  such  brake  is  dangerous  to  persons  leaving  or  entering  a  given 
car,  recovery  may  be  had  for  injuries  suffered  through  the  use  thereof. 

4.  Only  special  findings  inconsistent  with  the  general  verdict  are  of 
consequence. 

*      [Opinion  filed  March  3, 1893.] 

Appeal  from  the  Cirouit  Court  of  White  County;  the 
Hon.  C.  S.  CoNGERj  Judge,  presiding. 

Messrs.  W.  H.  Dye  and  Holdebby  &  Blakely,  for  ap- 
pellant 

Messrs.  Organ  &  Organ,  for  appellee. 

Mr.  Justice  Phillips.  Appellee  became  a  passenger  on 
appellant's  train.  The  station  at  which  he  desired  to  get  oflf 
having  been  called,  he  arose  and  went  to  the  platform  of  the 
car  and  placed  his  left  hand  on  the  brake  wheel,  at  the  time 
holding  a  lantern  in  his  right  hand,  when  the  brake  wheel 
suddenly  revolved,  breaking  appellee's  arm.  The  declaration 
avers  the  duty  of  appellant  as,  "and  thereupon  it  became 
the  duty  of  the  defendant,  upon  the  arrival  of  said  train,  at, 
etc.,  aforesaid,  to  give  the  plaintiff  time  and  opportunity 
safely  to  alight  therefrom,  and  then  and  there  to  stop  said 
train  a  reasonable  time  so  as  to  enable  the  plaintiff  to  alight 
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therefrom,"  and  avers  the  breach  of  duty;  "  yet  the  defend- 
ant did  not  regard  its  duty,  or  use  due  care  in  the  manage- 
ment of  said  train  or  the  different  parts  of  machinery  com- 
posing said  train,  but,  on  the  contrary  thereof,  upon  the 
arrival  of  said  train,  at,  etc.,  aforesaid,  and  while  the  plaint- 
iff, with  due  care  and  diligence,  was  about  to  alight  there- 
from, when  some  part  of  said  machinery  constituting  said 
train  suddenly  gave  way,  to  wit,  the  wheel  constituting  a 
part  of  the  brake  and  guard  by  which  said  train  is  controlled, 
that  some  part  of  the  machinery  connected  with  said  brake 
gave  way,  thereby  injuring  the  plaintiff,"  etc.  The  breach  of 
duty  alleged  is  much  broader  than  the  duty  stated.  No  objec- 
tion to  evidence  offered  was  made  on  trial,  nor  was  variance 
argued  in  the  motion  for  new  trial  or  assignment  of  errors. 
The  declaration,  therefore,  must  be  held  sufficient  after 
verdict.  Air  brakes  were  used  on  the  train,  and  there  were 
also  attached  to  the  cars  the  chain  brake,  rod  and  wheel,  to 
be  used  in  the  event  the  air  brakes  failed  to  work.  It  appears 
from  the  evidence  that  if  the  chain  is  wound  around  the 
brake  rod  and  the  ratchet  wheel  is  not  held  bv  the  do<?,  on 
application  of  the  air  brakes  the  wheel  will  revolve  rapidly, 
and  in  no  other  way  can  it  be  thus  made  to- revolve  by  the 
air  brakes.  The  proof  is  that  not  until  the  car  stopped  did 
the  plaintiff  take  hold  of  the  brake;  the  car  was  still  when 
he  left  the  car.  There  is  no  conflict  in  the  evidence  as  to 
the  injury,  and  it  resulting  from  taking  hold  of  the  wheel 
of  the  brake.  It  can  not  be  considered  that  it  was  contrib- 
utory negligence  for  the  plaintiff  to  take  hold  of  the  brake 
wheel  as  he  came  onto  the  platform  of  the  car;  it  stands  the 
prominent  object,  most  convenient  to  seize  hold  of  on  leav- 
ing the  car  on  the  side  where  it  stands,  and  even  though  the 
passenger  knows  its  purpose,  it  is  not  contributory  negli- 
gence to  take  hold  of  it.  If  it  be  attendant  with  danger  to 
take  hold  of  it,  then  surely  it  should  be  placed  differently  or 
be  securely  protected.  That  it  is  dangerous  at  a  certain 
time  this  evidence  shows;  and  if  the  touch  of  the  foot  of  a 
person  coming  aboard  or  leaving  the  car,  however  accidental, 
if  the  turning  of  the  wheel  by  an  intermeddling  person  ever 
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SO  slightly,  removes  the  hold  of  the  dog  in  the  ratchet  wheel 
and  then  causes  this  brake  wheel  to  become  a  dangerous 
piece  of  machinery,  thus  indeed  is  a  person  boarding  or 
leaving  the  car  in  danger  without  notice,  a  danger  of  a  char- 
acter that  a  passenger  should  be  protected  from  by  the  car- 
riers, and  its  so  easily  becoming  an  object  of  danger,  its 
becoming  such  object,  is  a  condition  not  consonant  with  the 
safety  of  the  passenger,  because  not  properly  fastened,  and 
hence  the  brake's  wheel  and  its  machinery  was  defective, 
and  being  so,  it  authorized  the  general  verdict. 

But  it  is  insisted  that  as  the  jury,  in  answer  to  special 
interrogations,  found,  first,  that  there  was  a  safe  and  conven- 
ient platform  from  which  to  alight ;  second,  that  the  plaint- 
iff did  not  go  upon  the  platform  until  the  train  came  to  a 
full  stop ;  third,  that  the  accident  was  not  caused  simply  by 
grasping  the  brake  wheel ;  fourth,  but  the  sudden  revolving 
of  the  wheel  at  the  same  time  the  hand  was  placed  upon  it ; 
fifth,  the  jury  were  unable  to  determine  if  there  was  any 
defect  in  the  brake  or  its  machinery;  sixth,  that  it  was 
inspected  as  thoroughly  as  time  and  circumstances  would 
permit ;  and  by  these  findings  it  is  urged,  it  appears,  the 
jury  found  the  defendant  was  entirely  free  from  negligence. 
The  only  special  finding  that  could  have  controlled  the  gen- 
eral verdict,  which  was  for  plaintiflf,  and  his  damages  assessed 
at  $500,  was  the  fifth,  if  answered  in  the  affinnative. 
But  the  answer  to  that  question  was  that  the  jury  was  una- 
ble to  determine  whether  there  was  any  defect  in  the  brake 
or  its  machinery.  -  The  evidence  shows  that  when  switching, 
the  air  brakes  were  not  connected,  and  hence  the  hand 
brake  necessarily  used ;  it  then  could  not  become  a  danger- 
ous piece  of  machinery,  and  for  such  purpose  there  w^as  no 
defect  or  unprotection  in  the  brake  or  its  machinery,  nor  is 
it  liable  to  suddenly  revolve.  But  when  the  train  is  made 
up  and  the  air  brakes  connected,  as  a  piece  of  machinery 
that  may  so  easily  become  an  object  of  danger,  it  should  be 
securely  fastened,  that  accidental  causes  or  careless  and  irre- 
sponsible persons  intermeddling  may  not  endanger  the  limbs 
of  passengers.    And  the  inability  of  a  jury  to  answer  clearly 
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and  fully  a  question  of  that  character  does  not  control  a 
general  verdict.  It  was  possible  for  the  defendant  to  so 
have  fastened  the  wheel  that  such  an  accident  as  this  could 
not  have  happened,  and  this  without  unreasonable  expense 
or  trouble.  That  such  an  accident  cpuld  have  been  reason- 
ably expected  and  foreseen  is  shown  by  the  actual  knowl- 
edge of  the  inspector,  who  knew  of  the  liability  of  the 
wheel  to  revolve  when  unfastened.  And  omission  to  pro- 
vide against  this  accident  is  actionable  negligence.  Motion 
was  made  to  dismiss  appeal  for  alleged  want  of  abstract, 
which  motion  was  reserved  for  final  opinion.  We  find  the 
abstract  suflScient,  and  the  motion  to  dismiss  appeal  is 
overruled. 

We  find  no  error  in  giving  or  refusing  instructions,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 


3.  J.  Sylvester  et  al. 

V. 

•  Augusta  A.  Hall  et  al. 

Real  Property— Lease  of  Right  to  Dig  Coal  in. 

In  a  controversy  arising  out  of  a  contract  providing  for  the  mining 
of  coal  under  certain  real  estate,  a  general  demuirer  having  been  sus- 
tained to  each  count  of  the  declaration,  this  court  holds,  upon  considera- 
tion thereof,  that  the  first  and  third  counts  are  good  and  that  as  to  them 
the  demurrer  should  have  been  overruled,  but  as  to  the  rest,  that  it 
should  have  been  aUowed  to  stand. 

[Opinion  filed  March  3, 1893.] 

Appeal  from  the  Circuit  Court  of  Perry  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

On  the  7th  day  of  May,  A.  D.  1888,  plaintiffs  and  defend- 
ants entered  into  a  certain  contract  under  seal,  on  which 
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the  plaintiffs  brought  suit  and  filed  their  declaration,  con- 
taining five  counts.  The  first  count  avers  the  execution  of 
the  instrument  under  seal,  and  sets  out  the  contract  in  hdec 
verba,  and  avers  thereby  defendants  leased  to  plaintiffs  the 
right  to  mine  and  remove  coal  underlying  certain  lands 
described,  excepting  certain  parts  of  said  lands,  and  further 
avers  that  by  the  terms  of  the  contract  the  defendants  cov- 
enanted that  they  were  lawfully  seized  of  said  real  estate, 
with  power  to  lease  for  coal  mining  purposes,  and  warranted 
the  peaceable  possession  to  the  plaintiffs,  and  aver  the 
breach  that  the  plaintiffs  could  not  peaceably  enter  upon  said 
real  estate  and  mine  the  coal  thereunder,  and  that  the  Jupi- 
ter Mining  Company,  a  corporation  organized  under  the 
laws  of  the  State  of  Illinois,  evicted  and  dispossessed  the 
plaintiffs  from  said  real  estate  and  were  lawful  owners 
thereof. 

The  second  count  aveils  the  leasing  of  certain  lands  for 
the  purpose  of  mining  coal  thereunder,  and  that  prior  thereto 
the  coal  had  been  removed  therefrom,  whereby  the  said 
land  was  a  loss  to  the  plaintiffs  for  the  purjwse  for  which 
it  was  leased.  The  third  count  avers  that  by  the  terms  of 
the  contract  the  defendants  did  covenant  and  agree  to  sell 
the  plaintiffs  at  any  time  within  one  year  from  the  date  of 
the  contract  certain  lands  therein  described,  and  would  con- 
vey the  same  by  good  and  sufficient  warranty  deed  for  the 
consideration  of  $20,000,  with  six  per  cent  interest  from 
date,  and  that  it  was  further  stipulated  and  covenanted  that 
should  such  purchase  be  made  by  the  plaintiffs,  then  all 
royalty  paid  by  the  Frizzell  Coal  Mining  Company  should 
be  credited  on  the  amount  of  the  purchase  price  and  con- 
sidered a  part  of  the  purchase  money  paid  by  plaintiffs  to 
the  defendants;  and  avers  the  purchase  by  plaintiffs  in  ac- 
cordance with  the  contract  and  the  making  of  the  deed,  and 
further  avers  that  the  Frizzell  Coal  Mining  Company  paid 
the  defendants  royalty  after  the  date  of  the  contract  and 
before  the  purchase  by  plaintiffs  the  sum  of  $2,000,  and  the 
defendants  did  not  credit  the  same,  and  that  the  plaintiffs 
paid  the  defendants  the  sum  of  $2,000  by  reason  of  the  de- 
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fendants  failing  to  credit  said  amount,  whereby  the  defend- 
ants failed  to  keep  their  covenant. 

The  fourth  count  avers  the  covenant  and  agreement  to 
sell  and  convey  certain  premises  described,  reserving  all 
rights  of  the  Frizzell  Coal  Mining  Company  to  mine  coal 
under  ten  acres  of  the  land,  and  describing  the  ten  acres 
which  had  theretofore  been  leased  to  the  said  Frizzell  Coal 
Mining  Company,  and  avers  that  by  the  terms  of  the  lease 
to  the  Frizzell  Coal  Mining  Company  it  was  to  mine  the 
coal  under  said  ten  acres  in  a  lawful  manner,  according  to  the 
rules  and  regulations  governing  such  mining  operations,  in 
such  way  as  to  least  injure  the  surface,  but  avers  the  Frizzell 
Coal  Mining  Comjmny  did  not  do  so,  and  that  the  plaintiffs 
purchased  said  premises  from  the  defendants  and  by  reason 
of  the  Frizzell  Coal  Mining  Company  failing  to  work  its 
mine  in  a  proper  manner  the  defendants  have  not  kept  their 
covenant.  The  fifth  count  is  similar  to  the  fourth,  with  the 
addition  of  averring  certain  representations  made  by  the 
plaintiff  at  the  time  of  executing  such  lease.  A  general  de- 
murrer was  interposed  to  the  declaration,  and  each  and  every 
count  thereof  was  sustained,  and  plaintiff  abiding  by  their 
declarjition,  a  judgment  was  rendered  for  the  defendants  for 
costs,  and  the  plaintiffs  appeal  and  assign  for  error  the  sus- 
taining the  defendants'  demurrer  and  in  rendering  judgment 
against  the  plaintiffs  for  costs. 


Mr.  R.  W.  S.  Wheatley,  for  appellant 


s. 


Mr.  T.  T.  Fountain  and  Benjamin  W.  Pope,  for  appellees. 

Mr.  Justice  Phillips.  The  demurrer  was  general,  and  the 
first  and  third  counts  are  good  in  substance,  and  as  to  them 
the  demurrer  should  have  been  overruled.  The  second 
count  does  not  aver'  that  any  covenant  was  made,  that  the 
coal  had  not  been  mined  from  said  land,  and  hence  it  stated 
no  covenant  as  existing,  the  breach  of  which  is  alleged.  The 
fourth  count  avers  no  covenant  on  the  part  of  plaintiffs  as  to 
the  manner  in  which  the  mining  was  to  be  done  and  per- 
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formed  by  the  Frizzel  Coal  Mining  Company,  and  hence, 
under  the  averments  of  that  count,  it  does  not  appear  that 
any  liability  could  exist  against  plaintiffs  for  the  manner  in 
which  that  company  mined  the  coal.  The  fifth  count  is  like 
the  fourth,  with  the  further  averment  that  representations 
were  made  without  averring  any  covenant  on  the  part  of 
the  plaintiff.  It  was  not  error  to  sustain  the  demurrer  to 
the  second,  fourth  and  fifth  counts  of  the  declaration.  For 
the  error  in  sustaining  the  demurrer  to  the  first  and  third 
counts,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  reinanded. 


Illinois  Central  Railroad  Company 

V. 

May  Axley. 

BaUroad— Negligence  —  Personal  Injuries  —  Passenger  —  Evidence  — 
Instructions, 

1 .  While  a  raflroad  company  is  not  required  to  carry  passengers  on  its 
freight  trains,  it  may  do  so;  and  when  it  is  in  the  habit  of  carrying  pas- 
sengers on  a  train  starting  at  a  particular  time,  it  impliedly  invites 
passengers  thereon,  and  whexe  a  caboose  is  left  on  a  side  track  shortly 
before  a  given  freight  train  is  to  leave,  and  is  left  open  at  a  point  where 
passengers  have  been  in  the  habit  of  boarding  it,  the  company  impliedly 
invites  passengers  to  enter  the  same. 

2.  If  such  company  accepts  passengers  on  a  freight  train  it  is  held  to 
the  same  degree  of  care  as  on  a  passenger  train,  except  that  the  passen- 
ger must  assume  the  usual  ordinary  risks  arising  from  and  incident  to 
that  method  of  travel,  and  when  a  passenger  on  such  train  is  injured  by 
reason  of  the  negligence  of  the  company,  and  at  the  time  he  is  using  due 
care  and  caution,  he  may  recover. 

8.  The  injury  in  question  having  occurred  while  the  train  in  question 
was  being  made  up,  and  before  the  conductor  had  proceeded  to  collect 
fares,  this  court  holds  that  there  is  nothing  in  the  contention  that  the 
plaintiff  was  guilty  of  fraud  in  failing  to  disclose  her  age,  no  questions 
having  been  asked  touching  the  same. 

4.  The  refusal  of  an  instruction  is  not  error  where  the  question 
involved  therein  is  contained  in  one  given  for  the  same  party. 
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[Opinion  filed  March  3,  1893.]  i 

Appeal  from  the  Circuit  Court  of  Alexander  County;  the 
Hon.  O.  H.  Harker,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  appellant. 

Messrs.  Mulkey  &  Sons,  for  appellee. 

Mr.  Justice  Phillips.  On  or  about  the  20th  of  March, 
A.  D.  1890,  the  appellee,  a  minor,  entered  a  caboose  car  on 
appellant's  road  to  be  carried  as  a  passenger  from  Cairo  to 
UUen.  At  the  time  of  so  entering  the  car  it  was  not  at- 
tached to  the  train,  and  in  making  up  the  train,  the  engine, 
with  other  cars,  backed  against  the  caboose  car  with  so  much 
momentum  that  the  caboose  car  was  driven  back  and  the 
jar  threw  appellee  to  the  floor,  by  which  she  was  seriously 
injured.  •  The  evidence  shows  that  the  appellant  was  in  the 
habit  of  carrying  passengers  in  the  caboose  of  this  train, 
and  passengers  had  been  in  the  habit  of  entering  the  car 
before  the  train  was  made  up ;  and  on  this  occasion  several 
persons  had  entered  this  caboose  to  be  carried  as  passengers, 
including  appellee,  and  were  subsequently  carried  to  their 
destination  on  that  car.  While  a  railroad  company  is  not 
required  to  carry  passengers  on  its  freight  trains,  it  may  do 
so.  If  it  does  so,  it  is  its  own  election  so  to  do,  and  where  it 
is  in  the  hfibit  of  carrying  on  a  train  starting  on  a  particular 
time,  it  impliedly  invites  passengers  thereon,  and  when  the 
caboose  is  on  the  side  track  shortly  before  the  train  is  to 
leave,  and  left  open  at  a  point  where  passengers  have  been 
in  the  habit  of  boarding  it,  the  company  impliedly  invites 
passengers  to  enter.  The  rule  is  if  a  railroad  company  ac- 
cepts passengers  upon  its  freight  trains,  it  is  held  to  the  same 
degree  of  care  as  on  passenger  trains,  except  that  the  pas- 
senger must  assume  the  usual  ordinary  risks  arising  from 
and  incident  to  that  method  of  travel.  And  when  a  pas- 
senger on  such  train  is  injured  by  reason  of  the  negligence  of 
the  company,  and  at  the  time  he  is  using  due  care  and  cau- 
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tion,  then  he  may  recover.    C.  &  A.  R.  E.  Co.  v.  Fhigg,  43 
111.  364;  I.  C.  R.  E.  Co.  v.  Nelson,  59  111.  112. 

The  evidence  in  this  record  clearly  shows  that  the  train  was 
driven  against  the  caboose  with  unusual,  unnecessary  force. 
While  the  engineer  in  making  up  the  trains  had  been  in  the 
habit  of  kicking  cars  back  on  this  track,  which  was  down 
grade,  yet  the  testimony  further  shows  it  to  be  the  duty  of 
the  helper  to  check  up  the  cars  by  using  the  brakes.  On 
this  occasion  the  cars  were  sent  back  with  such  force  that  it 
attracted  the  attention  of  the  conductor  or  some  person  who 
spoke  to  the  engine  fireman,  and  said :  "  You  are  rapping 
the  caboose  up  pretty  lively."  The  evidence  further  shows 
that  if  the  helper  had  let  the  cars  down  gradually  they  would 
hardly  have  felt  the  jolt.  The  track  was  wet  and  at  the  time 
it  was  raining.  No  one  was  on  the  cars  that  were  kicked 
back  which  caused  the  jar.  Had  the  helper  been  at  his  post 
to  check  the  cars  and  done  his  duty  the  injury  would  not 
have  resulted.  The  evidence  fully  sustains  the  charge  of 
negligence  from  the  fact  that  no  one  was  endeavoring  to 
check  the  speed  of  the  cars  to  render  the  jar  less.  It  is  urged 
by  the  defense  that  appellee  paid  no  fare  and  was  of  an  age 
that  fare  should  have  been  paid ;  that  her  appearance  was 
such  she  would  be  thought  to  be  under  age,  and  hence  it  was 
a  fraud  on  the  railroad  company  for  her  not  to  disclose  her 
age  and  recognize  her  duty  to  pay  fare.  No  question  was 
asked  appellee  or  in  her  presence  in  this  behalf.  There  was 
no  concealment  qr  misrepresentation  by  her,  nothing  done 
by  her  to  procure  her  transportation  free.  It  does  not 
appear  she  was  asked  to  pay  fare,  nor  does  it  appear  that 
her  mother  was  asked  to  pay  for  her.  It  is  true  none  was 
collected  from  or  because  of  her. 

However  that  may  be,  she  was  injured  before  the  train' 
started  on  its  way.  At  the  time  of  her  injury  the  conductor 
had  not  entered  the  car  to  collect  fare  from  any  one.  She 
entered  the  car  as  a  passenger  and  from  all  the  circumstances 
surrounding  had  a  right  to  consider  herself  invited  so  to  do. 
She  had  the  rights  of  a  passenger  and  the  fact  that  no  fare 
was  sought  to  be  collected  or  any  tendered  by  her  can  not 
change  her  status.    The  thirteenth,  fifteenth  and  eighteenth 
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instructions  asked  by  the  defendant  and  refused  by  the  court, 
and  the  refusal  of  which  is  assigned  as  error,  were  based  on 
the  theory  that  if  fare  was  not  tendered  unasked  by  any  one 
no  recovery  could  be  had.  These  instructions  were  properly 
refused.  It  is  also  urged  that  appellee  was  guilty  of  contrib- 
utory negligence  which  would  preclude  a  recovery.  It 
appears  from  the  evidence  in  this  record  that  after  entering 
the  car  the  appellee  was  standing  by  her  mother,  who  was 
preparing  a  bed  for  her  to  lie  on,  she  being  tired,  and  was 
making  a  bed  of  their  wraps,  and  while  doing  so  the  plaintiff 
was  standing  up  when  the  collision  came.  There  is  conflict 
in  the  testimony  as  to  whether  the  plaintiff  was  cautioned 
to  sit  down  and  as  to  the  time  she  was  standing  up,  but  under 
the  facts  in  the  record  we  can  not  disturb  the  verdict  of  the 
jury  on  this  question.  The  refusal  of  the  sixteenth  instruc- 
tion asked  by  defendant  is  assigned  as  error.  That  instruc- 
tion embraces  the  proposition  of  contributory  negligence. 
Its  refusal  was  not  error,  as  the  seventh  instruction  given 
for  the  defendant  included  the  same  question. 
We  find  no  error  in  the  record.    The  judgment  is  affirmed. 

JudgvierU  ajjirmed. 


The  Robinson  Bank 

V. 

Frank  O.  Miller  et  al. 
Thomas  V.  Lamport 

V. 

Frank  O.  Miller  et  al. 
Singleton  B.  Allen 

V. 

Frank  O.  Miller,  et  al.  - 

Mortgages — Foreclosure — Parties — Practice, 

1.    A  person  being  a  party  to  the  record  in  a  given  case,  as  a  member 
of  a  firm  named,  and  not  dismissed  therefrom,  he  is  still  a  party  to  the 
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record,  although,  pending  litigation,  he  dissolves  connection  vvith  such 
firm,  and  the  attorneys  who  appeared  for  the  firm  continue  to  be  his 
attorneys  of  record,  and  it  is  proper  .to  require  him  to  make  answer  to 
cross-bills,  in  such  case. 

2.  When  such  x>er8on  has  been  appointed  a  receiver  pending  litiga- 
tion, he  may  be  required  to  account  for  rents  received,  and  keep  the 
property  injured  therefrom. 

3.  In  a  controversy  based  upon  a  bill  filed  for  the  cancellation  of 
certain  mortgages,  the  case  being  here  the  second  tirne  upon  the  original 
bill,  the  cross-bills  of  certain  mortgagees  and  petition  for  the  appoint- 
ment of  a  receiver  pending  the  litigation,  this  court  declines,  in  view  of 
the  evidence,  to  interfere  with  tiie  decree  of  tiie  trial  court  refusing  to 
cancel  certain  mortgages,  but  providing  for  their  foreclosure,  the  dis- 
missal of  a  certain  cross-bill,  and  appointment  of  a  person  named  as 
receiver  of  the  nM>rtgaged  property. 

[Opinion  filed  March  3,  1893.] 

Appeal  from  the  Circuit  Court  of  Crawford  County;  the 
Hon.  William  C,  Jones,  Judge,  presiding. 

Mr.  E.  Callahan,  for  The  Robinson  Bank  and  Singleton 
B.  Allen. 

Messrs.  Parker  &  Crowley  for  Thomas  V.  Lamport, 
Wiley  S.  Emmons,  William  W.  Walter,  Willis  Emmons  et  al. 

Mr.  Justice  Phillips.  An  original  bill  was  filed  by  the 
Robinson  Bank  to  cancel  certain  mortgages,  one  made  by 
Miller  and  wife  to  Lamport,  one  by  John  S.  Emmons  and 
wife  to  Willis  Emmons,  and  another  by  John  S.  Emmons 
and  wife  to  Wiley  S.  Emmons,  and  William  W.  Walter,  John 
T.  Noye  and  other  judgment  creditors  of  these  mortgagors, 
intervened  and  asked  to  be  made  parties,  and  a  decree  was 
entered  granting  the  prayer  of  the  original  bill.  From  that 
decree  an  appeal  was  prosecuted  to  this  court,  and  an  opin- 
ion filed,  and  the  case  reported  as  Miller  v.  The  Robinson 
Bank,  34  111.  App.  460.  On  the  cause  being  remanded  to  the 
Circuit  Court  there  was  an  amendment  of  the  original  bill 
and  a  cross-bill,  filed  by  Wiley  S.  Emmons  and  William  W. 
Walter  and  certain  parties  brought  in  by  further  amend- 
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ment  and  service  bv  reason  of  the  death  of  some  of  the  ovi^- 
inal  parties.  Without  repeating  the  statement  of  facts  as 
made  in  Miller  v.  The  Robinson  Bank,  Hvprcty  we  adopt  that 
statement  at  this  time.  On  the  ease  being  remanded  a 
decree  was  entered  foreclosing  the  mortgages  on  the  cross- 
bill of  Willis  Emmons,  and  the  cross-bill  of  Wiley  S. 
Emmons  and  William  W.  Walter,  and  dismissing  the  cross- 
bill of  Lamport,  and  canceling  the  same  in  accordance  with 
the  prayer  in  the  original  bill. 

It  further  appears  that  during  the  pendency  of  this  litiga- 
tion the  bank  sold  and  conveyed  the  mill  property  to  Single- 
ton B.  Allen,  who  entered  into  possession  of  the  same  and 
operated  said  mill.  On  motion  of  the  complainants  in  the 
cross-bill  the  court  appointed  Allen  as  receiver^  and  from  the 
decree  entered  on  the  original  and  cross-bills  after  it  being 
remanded  from  this  court,  three  separate  appeals  are  pre- 
sented— one  by  the  Robinson  Bank,  which  is  from  the  decree 
entered  in  foreclosing  the  cross-bill  on  the  mortgages  made 
by  John  S.  Emmons,  one  by  John  V.  Lami)ort  from  the  de- 
cree dismissing  his  cross-bill  and  canceling  his  mortgage, 
and  one  by  Singleton  B.  Allen  from  the  decide  as  to  him, 
which  finds  that  the  conveyance  to  him  by  the  bank  of  the 
mill  property  was  subsequent  to  the  mortgages  made  by 
John  S.  Emmons  to  Willis  Emmons,  Wiley  S.  Emmons  and 
John  W.  Walter,  and  that  the  said  property,  as  conveye<l 
by  the  bank  to  Allen,  was  subject  to  the  lien  of  said  mort- 
gages, and  that  Allen  should  retain  possession  and  the 
mortgagees  should  have  a  lien  on  the  rents  if  the  proceeds 
of  the  mortgaged  premises  are  insufficient  to  pay  the  same. 
The  first,  second,  third,  fourth,  ninth  and  tenth  assign- 
ments of  error  are  assigned  on  the  findings  of  the  court  in 
decreeing  the  foreclosure  of  the  mortgage  made  by  John  S. 
Emmons  and  denying  the  prayer  of  the  original  bill  to  can- 
cel such  mortgages.  The  evidence  discloses  the  fact  that 
what  was  termed  the  mill  property,  which  was  owned  by  John 
S.  Emmons  and  Newton  before  Miller  became  a  member  of 
the  finn,  was  about  four  acres  of  land,  as  described  in  the 
mortgages  made  by  Emmons,  and  as  described  in  the  deed 
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made  by  Emmons  and  ^vife  to  the  Robinson  Bank,  Emmons 
owning  one-third  and  Newton  owning  the  other  two-thirds 
interest  in  that  tract,  and  when  Miller  purchased  an  in- 
terest in  the  mill  the  land  described  in  the  deed  made  bj^ 
Newton  and  Miller  to  the  bank  is  the  same  tract,  excepting 
about  three-quarters  of  an  acre  in  the  northeast  corner  of  the 
land/ 

The  interest  of  each  of  the  respective  partners  Tvas  pur- 
chased and  the  conveyances  were  made  to  them  respectively 
as  tenants  in  common;  as  between  themselves  they  each 
held  their  interests  as  tenants  in  common,  and  no  part  of 
the  property  was  purchased  with  partnership  funds.  In 
the  conveyance  to  Miller  made  by  Newton,  and  in  the  pur- 
chase of  the  interest  at  the  foreclosure  sale  bv  Emmons, 
they  each  treated  the  property  as  property  held  by  them  as 
tenants  in  common,  and  in  dealing  with  the  bank  it  treated 
the  property  the  same  way  and  called  on  them  individually 
for  their  respective  parts  of  the  $5,400  owing  .the  bank  at 
the  time  the  note  for  §1,800  was  executed  with  Emmons 
and  Walter  as  sureties  thereon,  and  when  the  bank  took  the 
conveyance  of  the  mill  property  from  Newton  and  Miller, 
that  conveyance  was  of  "  all  the  interest  of  the  grantors  in," 
etc.,  and  in  the  conveyance  to  the  bank  of  the  mill  property 
by  Emmons,  they  took  the  conveyance  as  the  "  one-third 
undivided  interest."  The  bank  treated  the  property  as 
being  held  by  them  as  tenants  in  common,  and  these  deeds 
were  drawn  by  a  member  of  the  firm  that  constituted 
the  Robinson  Bank,  and  at  the  time  the  bank,  through  its 
attorney,  who  was  a  partner  in  the  bank,  only  credited  New- 
ton, Emmons  and  Miller  with  the  estimated  value  of  the 
interest  of  Newton,  recognizing  the  mortgages  as  being  an 
incumbrance,  and  taking  a  confession  of  judgment  for  the 
residue  of  their  indebtedness.  But  aside  from  this,  the  tes- 
timony shows  that  before  the  execution  of  the  deed  by 
Emmons  to  the  bank,  Woodworth,  to  whom  the  deed  was 
made,  as  trustee  for  the  bank,  knew  of  the  existence  of  the 
notes  and  mortgages  made  by  Emmons.  John  S.  Emmons 
testifies  that  Woodworth  said  they  would  have  to  pay  these 
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mortgages,  and  would  pay  them,  but  would  fight  the  Lam- 
port mortgage.  Wiley  S.  Emmons  testifies  that  Wood  worth 
said  to  him  before  the  deed  was  made  by  John  S.  that  "  he 
understood  that  I  had  a  mortgage;  I  told  him  that  I  had; 
he  said  that  it  was  a  valid  mortgage  and  that  it  would  be 
paid ;  *  *  *  he  requested  me  to  go  and  advise  John  to 
sell;  he  wanted  title  to  the  mill  and  wanted  my  influerfice  to 
get  it.  He  wanted  me  to  influence  John  to  make  his  deed 
to  them  for  his  interest  in  the  mill.  He  said  that  the  mort- 
gage was  valid  and  would  be  paid.  He  wanted  me  to  go, 
and  I  did  go,  and  influence  John  to  make  a  deed." 

William  W.  Walter  testifies  that  after  the  deed  was  made 
Woodworth  said  to  him  that  the  mortgage  to  Emmons  and 
himself  would  be  paid.  And  George  W.  Fletcher  testifies 
that  Woodworth  said  to  Walter  after  the  deed  was  made 
that  he  would  pay  those  mortgages  off,  that  they  were  all 
right  except  the  one  by  Miller.  Although  AVoodworth  de- 
nies these  statements,  yet  the  weight  of  proof  is  not  with 
him.  That  the  execution  of  the  deed  to  the  bank  by  Em- 
mons subsequent  to  this  promise  of  Woojiworth  makes  the 
equity  of  these  plaintiffs  much  greater.  The  testimony  of 
Willis  Emmons  shows  that  at  the  time  he  signed  the  note 
as  security  for  John  S.  to  Wilkin,  John  S.  said  that  if  he 
wanted  a  mortgage  he  would  give  it  upon  his  interest  in  the 
mill,  and  subsequently  John  S.  wanted  him  to  take  one-half 
his  interest  in  the  mill,  but  he  would  not  do  it,  and  John  S. 
Emmons  testifies  that  he  told  his  sureties  on  the  $1,800  note; 
that  if  he  had  a  deed  he  would  mortgage  to  them,  and  when 
he  got  a  deed  would  give  them  a  mortgage.  And  the  exe- 
cution of  these  mortgages  and  placing  the  same  on  recoixi 
before  any  other  lien  attached  would  give  a  prior  lien  to 
these  mortgages.  It  was  not  error  to  enter  the  decree  of 
foreclosure  on  the  cross-bills  filed  to  foreclose  the  mortgages 
made  by  John  S.  Emmons  and  in  refusing  to  cancel  these 
mortgages. 

The  sixth,  seventh,  eighth  and  eleventh  assignments  of 
error  are  because  of  the  decree  in  ruling  Singleton  B.  Allen 
to  answer  the  cross-bills  and  in  requiring  him  to  account 
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for  rents  pending  the  litigation  and  that  he  should  keep  the 
mortgaged  premises  insured.  Singleton  B.  Allen  was  a  mem- 
ber of  the  firm  constituting  the  Eobinson  Bank  and  one  of 
the  complainants  in  the  original  bill.  After  the  decree  was 
originally  entered  in  the  Circuit  Court,  and  before  the  prose- 
cution of  any  writ  of  error  to  this  court,  he  dissolved  con- 
nection with  and  ceased  to  be  a  partner  in  the  Robinson 
Bank.  "  No  steps  were  ever  taken  to  amend  the  bill  by  dis- 
missing it  as  to  him,  and  so  far  as  their  record  shows  he  is 
still  a  complainant  in  the  original  bill.  When  the  cause 
was  remanded  from  this  court,  a  notice  that  a  motion  would 
be  made  on  the  first  day  of  the  September  term,  1890,  of  the 
Circuit  Court  of  Crawford  County,  to  reinstate  said  cause, 
and  the  service  of  that  notice,  was  acknowledged  by  the  at- 
torney for  the  bank,  and  it  is  insisted  that  as  Allen  had 
dissolved  connection  with  that  firm,  the  court  had  no  jurisdic- 
tion over  him.  He  being  a  party  to  the  record  as  a  mem- 
ber of  the  firm,  and  not  dismissed  therefrom,  he  was  still  a 
party  to  the  record,  and  the  attorneys  who  filed  the  original 
bill  were  still  his  attorneys  of  record,  and  it  was  not  error  to 
require  him  to  answer  the  cross-bills.  He  became  a  pur- 
chaser pending  the  litigation,  and  on  the  application 
of  the  complainants  in  the  cross-bills,  the  court  appointed 
him  as  receiver  of  the  mortgaged  premises,  and  as  such 
receiver  to  account  for  the  rents  and  profits  pending  the 
litigation,  and  to  keep  the  mortgaged  premises  insured. 
He  being  the  receiver,  it  was  clearly  within  the  power  of  the 
court  to  require  him  to  account  for  the  rents,  as  it  is  shown 
that  the  mortgaged  premises  are  a  scant  security  for  the 
amount  decreed  to  the  complainants  on  the  foreclosure 
of  the  mortgages  made  by  John  S.  Emmons;  and  in- 
asmuch as  the  value  of  the  premises  was  dependent  on 
the  preservation  of  the  mill,  and  without  it  the  security 
would  have  been  wholly  insufficient,  it  was  clearly  within 
the  power  of  the  court  to  require  the  receiver,  from  the  rents, 
to  keep  the  property  insured. 

The  fifth  assignment  of  error  is  that  the  court  erred  in 
decreeing  a  foreclosure  of  the  mortgage  described  in  the 
cross-bill  against  the  mortgaged  premises  in  its  present  con- 
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dition,  disregarding  the  improvements  made  by  the  Robin- 
son Bank  and  by  Singleton  B.  Allen.  It  appears  from  the 
evidence  that  during  the  pendency  of  the  litigation  the 
Robinson  Bank  made  improvements  on  the  property,  and 
after  that  bank,  through  its  trustees,  conveyed  its  interest 
to  Allen,  Allen  also  made  improvements;  but  these  improve- 
ments were  all  made  while  the  litigation  was  pending,  and 
the  court  could  not,  by  its  decree,  sever  machinery  placed  in 
the  mill  or  repairs  made  by  either  the  Robinson  Bank  or 
by  Allen,  but  must  sell  the  interests  conveyed  by  the  mort- 
gages as  the  one-third  interest  in  the  property;  and  if  any 
rights  exist  in  the  bank  or  Allen  by  reason  of  any  improve- 
ments made,  on  the  coming  in  of  reports  of  sale  their  rights 
could  be  protected.  It  was  not  error  to  decree  the  sale 
of  the  premises  as  made  on  the  cross-bills.  Without  re- 
peating what  we  said  when  this  case  was  before  us  here- 
tofore, we  adhere  to  what  we  then  said,  and  this  disposes  of 
the  errore  assigned  by  Singleton  B.  Allen  and  the  Robin- 
son Bank.  The  errors  assigned  by  Thomas  V.  Lamport  are 
in  the  granting  of  the  prayer  of  the  original  bill  and  in  dis- 
missing his  cross-bill.  From  the  entire  evidence  in  the 
record  we  are  not  satisfied  of  the  good  faith  of  that  mort- 
gage, and  Lamport's  refusal  to  answer  questions  as  to  the 
source  from  which  he  derived  the  mone\'',  together  with 
other  evidence  as  to  the  derivation  of  some  of  the  money, 
is  such  that  we  will  not  disturb  the  finding  of  the  court  on 
that  question.  The  decree  is  affinned. 


47    316 

y^'^\^  Jennie  F.  Sexton  et  al. 

V. 

Bartholomew  Carley. 

Ejectment — Leasehold  Interest — Cahokia  Comvions. 

1.  The  owner  of  land,  or  one  holding  it  under  a  lease,  may  plat  the 
Bame  for  purposes  of  subdivision  and  subletting,  or  sale  of  the  interest  of 
one  so  holding  the  same,  and  when  done  by  a  lessee,  such  platting  can 
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in  no  manner  affect  the  title  or  create  a  dedication  of  any  part  thereof 
to  the  public,  and  where  so  platted  by  the  lessee  for  purposes  of  descrip- 
tion, one  taking  a  lease  under  such  lessee  may  acquire  any  title  that  he 
could  convey,  and  the  description  by  plat  is  a  sufficient  description. 

2.  An  outstanding  title  to  defeat  a  clear,  connected  title  in  another, 
must  be  superior  thereto,  giving  the  holder  of  the  former  the  right  of 
immediate  entry. 

8.  In  an  action  of  ejectment  brought  to  recover  possession  of  a  lease- 
hold interest  in  certain  lots,  the  same  being  a  portion  of  what  are  known 
as  Gahokia  Commons,  this  court  holds,  in  view  of  the  evidence,  that  a 
lease  involved  could  not  be  considered  forfeited,  no  demand  for  rent  hav- 
ing been  made,  and  that  the  judgment  for  the  plaintiff  must  be  affirmed. 

[Opinion  filed  March  3, 1893.] 

In  eRROB  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 

Mr.  F.  G.  CocKBELL,  for  plaintiff  in  error. 
Mr.  M.  Millard,  for  defendant  in  error. 

Mr.  Justice  Phillips.  This  is  an  action  of  ejectment 
brought  to  recover  possession  of  a  leasehold  interest  in  lots 
number  two  and  three,  being  a  subdivision  of  lot  two  of 
United  States  surveys  number  777. 

Both  parties  claim  title  from  the  village  of  Cahokia.  The 
land  in  question  is  a  part  of  the  grant  made  to  the  village  of 
Cahokia  by  the  French  Government  and  afterward  confirmed 
by  the  United  States,  and  usually  designated  as  Cahokia 
Commons.  By  virtue  of  an  act  of  the  legislature  of  this 
State,  the  platting  of  the  lands  by  the  supervisor  of  the 
village  was  authorized  for  the  purpose  of  leasing  the  same 
for  any  period  not  exceeding  one  hundred  years;  and  on  the 
27th  of  June,  1844,  the  lands  in  controversy,  with  other  land, 
were  leased  to  Shannon,  Letcher  and  Baldwin  for  the  term 
of  ninety-five  years.  The  lessees  subdivided  the  lot  leased 
by  them  from  the  supervisor,  and  underlet  the  lots  as  so  sub- 
divided, and  it  is  first  objected  that  the  division  and  plat- 
ting of  the  land  by  the  lessees  was  unauthorized. 

The  owner  of  land,  or  one  holding  it  under  a  lease,  may 
plat  the  land  for  purposes  of  subdivision  and  subletting,  or 
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sale  of  the  interest  of  one  so  holding  the  same,  and  when 
done  by  a  lessee,  such  platting  could  in  no  manner  affect  the 
title,  or  create  a  dedication  of  any  part  thereof  to  the  pub- 
lic, and  where  so  platted  by  the  lessee  for  purposes  of  de- 
scription, one  taking  a  lease  under  such  lessee  may  acquire 
any  title  that  he  could  convey,  and  the  description  by  plat  is 
a  sufficient  description. 

The  evidence  shows  that  the  defendant  in  error,  through 
the  following  chain  of  title,  obtained  title  by  the  conveyance 
on  April  8,  1840,  by  the  lessees  conveying  the  lots  in  ques- 
tion to  one  Cubberly,  and  he  conveyed,  on  the  14th  of  Ifo- 
vember,  1846,  to  one  Benstead,  and  he,  on  March  11, 1850, 
conveyed  to  Donohue.  It  then  appears  that  a  decree  of 
sale  was  had  on  a  proceeding  by  the  administrator  of  Pat- 
rick Donohue  to  sell  land  to  pay  debts.  The  petition  re- 
cites that  Patrick  Donohue  left  no  widow  and  no  children, 
and  that  his  next  of  kin  and  only  heir  at  law  known  to  the 
petitioner  was  Catherine  Donohue,  a  sister  of  the  deceased, 
who,  together  with  all  persons  concerned,  petitioner  made 
defendants,  and  notice  given  to  all  persons  concerned  by 
publication  of  the  application  and  report  of  sale  made,  and 
a  deed,  on  the  20th  of  June,  1855,  made  by  the  adminis- 
trator of  Patrick  Donohue,  conveyed  the  land  to  William 
Gallagher,  and  on  the  9th  of  February,  1804,  by  virtue  of 
certain  partition  proceedings  had  of  the  lands  owned  by 
William  Gallagher,  he  having  died,  a  special  commissioner, 
by  virtue  of  that  decree,  conveyed  the  lots  in  question  to  one 
John  Gallagher.  It  is  objected  that  that  deed  is  not  yalid 
because  of  the  fact  that  the  petition  avers  that  William 
Gallagher  died  leaving  as  his  heirs  at  law  his  brothers,  John, 
James  and  Eichard  Gallagher,  who  were  the  sole  heirs  of 
the  said  William  Gallagher,  unless  they  were  half  brothers 
and  half  sisters,  who,  if  living,  were  unknown  to  the  peti- 
tioner, and  publication  was  made  as  to  the  unknown  heirs 
of  William  Gallagher.  But  the  decree  does  not  show  that 
any  guardian  ad  litem  was  appointed. 

The  court  in  its  decree  finding  the  interest  of  the  parties 
and  entering  a  decree  for  sale  on  the  coming  in  of  the  report 
of  the  commissioners,  and  ordering  a  sale,  which  was  made, 
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that  sale  would  pass  the  title  of  the  premises  as  to  all  but 
minor  heirs,  and  it  does  not  appear  that  there  were  any  heirs 
other  than  those  found,  and  that  decree  of  sale  can  not  be 
impeached  in  a  collateral  proceeding,  the  court  having  juris- 
diction of  the  subject-matter  and  the  parties,  and  that  the 
conveyance  vested  the  purchaser  with  William  Gallagher's 
title;  and  on  December  14,  1875,  John  Gallagher  and  Avife 
conveyed  to  the  plaintiff.  PlaintiflF  also  showed  possession 
in  himself  and  those  in  privity  with  his  title  with  claim  of 
title  from  1859  to  March  3, 1884,  when  his  tenant,  one  Starkel, 
attorned  to  the  plaintiff  in  error.  It  further  appears  that 
Starkel  leased  the  lands  from  the  plaintiff  in  error  after 
attqrnment  and  she  recovered  possessioh  from  him  in  an 
action  of  forcible  detainer.  The  defendant,  to  defeat  plaintiff's 
title,  sought  to  show  outstanding  titles.  An  outstanding 
title,  to  defeat  a  clear  connected  title  in  plaintiff,  must  be  a 
title  superior  to  his,  giving  the  party  owning  it  the  right  of 
immediate  entry.  One  of  the  outstanding  titles  relied  upon 
is  a  leasehold  estate  granted  by  the  supervisor  of  Cahokia 
to  one  John  Simon,  and  if  he  was  in  possession  at  any  time 
there  was  an  entry  on  that  possession  by  the  supervisor  of 
the  village,  and  the  entry,  so  far  as  the  record  shows,  was 
peaceable  and  acquiesced  in,  and  from  184G  to  the  present 
time  plaintiff  has  been  in  possession,  or  possession  had  by 
those  in  privity  with  his  estate;  and  the  other  was  a  con^ 
veyance  in  1850  by  Patrick  Donohue  to  Martin,  as  trustee 
for  Dorethe  Donohue.  And  neither  she  nor  her  trustee  are 
ever  shown  to  have  been  in  possession,  and  the  peaceable 
possession  of  defendant  in  error  and  those  through  whom  he 
derives  title  have  been  acquiesced  in  for  more  than  forty 
years.  There  was  no  outstanding  title  to  defeat  plaintiff's 
claim. 

It  was  attempted  on  the  part  of  the  plaintiff  in  error"  to 
show  that  the  supervisor*  of  Cahokia  had  declared  a  forfeit- 
ure of  the  lease,  and  of  the  parties  in  possession  of  the  orig- 
inal lot  number  two,  under  the  lease  to  Shannon,  Letcher 
and  Baldwin,  and  notice  was  served  by  the  supervisor.  So 
far  as  appellee  was  concerned  he  continued  in  possession  until 
his  tenant  attorned  to  the  plaintiff  in  error^  and  this  lease 
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was  made  before  the  act  of  1865.  Before  a  forfeiture  could 
be  declared  a  demand  of  rent  upon  the  premises  must  be 
made.  Chad  wick  v.  Parker,  44  111.  326;  Chapman  v.  Kirby, 
49  111.  211.  It  was  held  in  Dodge  v.  Wright,  48  III.  382: 
"  The  question  whether  the  lease  had  been  forfeited,  thereby 
rendering  the  complainant  liable  to  an  action  of  forcible 
entry  and  detainer,  has  also  been  settled  in  this  court  in  the 
case  of  Chadwick  v.  Parker,  44  111.  326.  It  was  there  held 
that  the  act  of  1865,  upon  which  the  plaintiffs  in  error  rely, 
do0s  not  dispense  with  the  common  law  requirement  of  a 
demand  of  rent  upon  the  premises  before  declaring  a  for- 
feiture of  the  lease."  No  demand  for  such  payment  has 
been  made  in  this  case,  but  by  reason  of  the  non-payment 
of  rent  the  supervisor  gave  notice  that  he  had  declared  a  for- 
feiture of  the  lease.  No  forfeiture  resulted,  but  after  this 
attempted  declaration  of  forfeiture  the  supervisor  leased  the 
lands  to  the  plaintiff  in  error  and  then  executed  a  deed  sell- 
ing and  conveying  the  same  to  her,  and  plaintiff  in  error 
then  induced  Starke! ,  the  tenant  of  defendant  in  error,  to 
attorn  to  her,  and  she  acquired  no  right  to  hold  possession  of 
the  premises  thereby  and  did  not  acquire  a  lawful  possession. 
Gage  v.  Hampton,  127  111.  87.  Her  rights  under  her  lease 
and  deed  are  subordinate  to  the  estate  of  defendant  in  error, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 


.^-^    Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company 

V. 

W.  C.  Roper. 

Railroads— Negligence— Killing  Stock— Uiifenced  Switch  Yard, 

A  railroad  company  is  not  bound  to  fence  its  tracks  at  points  within 
the  switch  limits  of  stations  where  freight  is  received  and  discharged.  No 
recovery  can  be  had  for  the  death  of  the  cow  in  the  case  presented,  it 
having  occui'red  at  such  place. 
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[Opinion  filed  March  3,  1893.] 

Appeal  from  the  Circuit  Conrt  of  Saline  County;  the 
Hon.  A.  K.  VicKERs,  Judge,  presiding. 

Mr.  William  H.  Dye,  for  appellant. 

Mr.  A.  W.  Lewis,  for  appellee. 

Mr.  Justice  Phillips.  This  is  an  action  for  killing  a  cow 
owned  by  appellee,  at  the  station  of  "  Carrier's  Mills,"  on 
appellant's  road,  and  within  the  switch  limits  at  that  station. 
The  point  where  the  cow  went  on  the  tra,ck,  and  where  in- 
jured by  the  train,  was  at  a  point  where  the  switch  yard 
was  kept  open  for  the  convenience  of  the  public  for  receiv- 
ing and  discharging  freight,  and  necessary  to  the  public  to 
be  kept  open  for  that  purpose.  While  there  is  no  positive 
proof  as  to  the  exact  place  where  the  cow  got  upon  the  track, 
yet  the  evidence  showing  where  she  was  found  after  being 
knocked  off  sufficiently  shows  that  she  went  on  the  track 
near  the  grain  house.  The  e\idence  also  shows  that  the 
company  and  the  public  used  the  track  at  this  point  for  re- 
ceiving and  discharging  freight,  and  at  such  points  within 
the  switch  limits  of  the  station  there  is  no  duty  on  the  rail- 
road company  to  fence  the  track.  To  require  such  place  to 
be  fenced  would  cause  delay  and  inconvenience  to  the  pub- 
lic and  detract  from  the  public  character  of  a  railroad.  C, 
B.  &  Q.  K.  R  Co.  V.  Hans,  111  111.  114.  No  actual  neg- 
ligence is  charged  or  proven,  but  the  case  was  tried  upon 
the  theory  that  it  was  the  duty  of  the  railway  company  to 
fence  its  track  at  these  points.  There  being  no  duty  to 
fence  the  road,  under  this  evidence  no  recovery  can  be  had. 
The  question  as  presented  by  this  record  has  been  fre- 
quently passed  on  by  this  court.  L.  E.  &  St.  L.  K.  R.  Co. 
v.  Scott,  34  HL  App.  635 ;  C,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Abney,  43  111.  App.  92,  and  C,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Myers,  43  111.  App.  251. 

The  judgment  must  be  reversed  and  cause  will  not  be  re- 
manded. Judgment  reversed. 

Vol.  XLVn  « 
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The  Missouri   Pacific   Kailway  Company  et  al, 

V. 

Alexander  Flannigan  et  al, 

Exemptions— Law  of  Missouri^Garnish'nient—Injmictiori^ —Damagea 
— Actions. 

1.  Courts  of  equity  will  not  inquire  into  the  motives  which  actuate 
one  in  proceeding  in  a  legal  manner  to  collect  a  lawful  claim. 

2.  A  non-resident  creditor  may  proceed  by  attaclunent  against  a  non- 
resident debtor  and  garnishee  a  foreign  corporation  doing  business  in  this 
State,  and  a  court  of  equity  is  without  jurisdiction  to  enjoin  the  collection 
of  such  a  claim. 

8.  Although  a  party  to  a  suit  should  have  filed  his  suggestion  of 
damages  at  the  same  term  at  which  an  injunction  was  dissolved  as  to 
him,  the  other  party,  by  appearing  and  litigating  the  assessment  of  dam- 
ages without  objection,  waives  error  if  any  exists  through  failui'e  to  do  so. 

[Opinion  filed  March  3,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County ;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 

This  is  a  bill  filed  by  appellant,  a  corporation  established 
under  the  laws  of  the  State  of  Missouri,  and  certain  othere, 
who  were  emplo^^es  of  that  corporation  in  and  about  the 
operation  of  that  railroad  in  the  State  of  Missouri,  and  aver- 
ring that  certain  of  said  employes  are  heads  of  families  and 
residents  of  the  State  of  Missouri,  and  that  wages  are  earned 
by  them  and  payable  in  said  State  of  Missouri,  where  said 
employes  reside;  that  the  amount  so  earned  by  said  employes 
is  in  nearly  all  cases  for  each  month's  service,  in  excess  of 
$50,  and  that  under  the  laws  of  the  State  of  Missouri  the 
wages  due  such  employes  for  the  last  thirty  days'  service 
are  exempt  from  garnishment  under  the  laws  of  the  said 
State  of  Missouri;  that  the  said  railroad  company  has  cer- 
tain agents  in  the  State  of  Illinois,  and  that  it  thus  becomes 
subject  to  the  laws  of  Illinois,  and  that  certain  employes  of 
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said  railroad  company  have  borrowed  money  from  persons 
in  the  State  of  Missouri  at  usurious  interest,  and  that  such 
creditors  of  such  employes  proceed  before  a  justice  of  the 
peace  in  the  State  of  Illinois  by  attachment,  and  summon 
said  railway  company  as  garnishee  of  such  employes  for 
wages  due  from  it;  and  further  avers  that  the  employes 
thereby  are  deprived  of  the  exemption  laws  of  the  State  of 
Missouri;  and  avers  that  the  defendant  Flannigan  has  been 
acquiring  claims  against  said  employes  and  instituting  pro- 
ceedings thereon  in  his  name,  and  proceeding  by  attachment 
against  said  employes,  and  garnishing  said  railway  company; 
that  said  Flannigan  has  repeatedly  instituted  proceedings 
in  attachment  against  said  employes  of  said  company  and 
summoned  said  company  as  garnishee  before  James  H. 
Wyatt,  a  justice  of  the  peace  of  St.  Clair  County,  Illinois; 
and  avers  that  proceedings  against  certain  employes  are 
now  pending,  and  if  permitted  to  be  prosecuted  to  final 
judgment  the  said  railway  company  are  in  danger  of  being 
compelled  to  pay  the  wages  due  said  employes  the  second 
time;  and  avers  that  the  action  of  said  Flannigan  is  fraudu- 
lent, and  that  the  exemption  laws  of  the  State  of  Missouri  can 
not  be  set  up  in  defense,  and  prays  for  an  injunction  against 
Flannigan  and  Wyatt  to  enjoin  them  from  instituting  such 
suits  and  entering  judgment  on  such  claims,  A  temporary 
injuQction  was  granted  in  accordance  with  the  prayer. 

The  defendants  filed  an  answer  to  the  bill,  which  w^as 
afterward  withdrawn,  and  a  motion  to  dissolve  the  in- 
junction was  entered  on  the  ground  that  there  was  no  equity 
in  the  bill  and  that  there  was  a  complete  remedy  at  law. 
At  the  May  term,  1891,  of  the  Circuit  Court  of  St.  Clair 
County,  the  demurrer  was  argued,  and  the  temporary  injunc- 
tion granted  as  to  the  defendant  Wyatt  was  dissolved,  and 
a  decree  entered  that  he  should  recover  costs  of  suit,  and  the 
court,  as  to  the  defendant  Flannigan,  took  the  motion  under 
adWsement,  and  treating  the  motion  as  a  demurrer  to  the 
bill,  sustained  the  motion  and  demurrer  at  the  September 
term,  1891,  and  dismissed  the  bill  with  costs;  and  previous 
thereto  each  of  the  defendants,  during  said  September  term, 
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1891,  filed  suggestion  of  damage,  and  on  evidence  in  open 
court,  the  court  found  that  each  of  the  defendants  Flanni^an 
and  Wyatt  had  sustained  damages  in  the  sum  of  $75  each, 
and  that  such  damages  were  the  usual  and  proper  attorney's 
fees  for  legal  services  in  procuring  the  dissolution  of  the 
injunction.  Complainants  bring  the  record  to  this  court  by 
appeal  and  assign  as  errors  the  sustaining  of  the  demurrer 
to  the  bill  of  complaint  and  in  permitting  defendants  to  file 
suggestion  of  damage  and  in  allowing  each  of  said  defend- 
ants $75  for  attorney  fees  in  procuring  the  dissolution  of 
the  injunction. 

Messrs.  0.  N.  Tkavous  and  H.  S.  Priest,  for  the  Missouri 
Pacific  Ry.  Co.,  and  R.  W.  Goodb  for  R.  R.  Brooks  et  al., 
employes,  appellants. 

Mr.  M.  Millard,  for  appellees. 

Mr.  Justice  Phillips.  In  the  case  of  The  "Wabash  Rail- 
road Company  v.  Dougan,  41  111.  App.  543,  it  was  held  that 
a  non-resident  creditor  might  proceed  by  attachment  against 
a  non-resident  debtor  and  garnishee  a  foreign  corporation 
doing  business  in  this  State;  and  in  that  case  the  answer  the 
garnishee  set  up  was  that  the  plaintiff  fraudulently  and  with 
the  express  and  avowed  purpose  of  e>^ading  the  exemption 
laws  of  Missouri,  and  of  depriving  the  debtor  of  the  exemp- 
tion of  that  State,  came  to  this  State  and  sought  to  avail 
himself  of  the  process  of  our  courts;  and  in  the  case  cited  it 
was  held  that  "  admitting  the  legal  right  of  the  plaintiif 
to  come  to  this  State  and  avail  himself  of  such  remedies  as 
our  laws  afford,  the  motive  by  which  he  was  actuated  in  so 
doing  is  immaterial.  A  party  pursuing  his  legal  rights  in  a 
legal  manner,  can  not  be  called  in  question  in  respect  to  the 
motives  which  prompt  him  to  action."  A  non-resident 
creditor  having  a  right  to  resort  to  the  courts  of  this  State 
and  proceed  by  garnighment  against  a  foreign  corporation 
doing  business  in  this  State,  Flannigan  would  have  the 
right  to  acquire  the  claim  and  proceed  in  the  collection 
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thereof,  and  a  court  of'  equity  is  without  jurisdiction  to  en- 
join the  collection  of  such  a  claim;  nor  will  a  court  of  equity 
more  than  a  court  of  law  inquire  into  the  motives  which 
actuate  one  in  proceeding  in  a  legal  manner  to  collect  a 
lawful  claim. 

It  was  not  error  to  sustain  the  demurrer,  dissolve  the  in- 
junction and  dismiss  the  bill.  The  suggestion  of  damage 
by  the  defendant,  Flannigan,  was  filed  before  the  court  sus- 
tained the  demurrer  to  the  bill  as  to  him.  From  this  record 
it  does  not  appear  that  any  objection  was  made  to  the  filing 
the  suggestion  of  damage  by  Wya^t,  and  no  motion  was 
made  to  strike  his  suggestion  of  damage  from  the  files,  and 
in  the  suggestion  of  damage  on  the  part  of  Flannigan  and 
Wyatt  each,  the  complainant  appeared  and  litigated  the 
assessment  of  damage  in  both  cases,  without  objection;  and 
even  if  it  should  be  held  that  Wyatt  should  have  filed  his 
suggestion  of  damage  at  the  same  term  at  which  the  injunc- 
tion was  dissolved  as  to  him,  still  the  complainants,  by 
appearing  and  litigating  assessment  of  damage,  without 
objection,  waived  error  if  there  was  any.  Gerard  v.  Gateau, 
15  111.  App.  520. 

The  evidence  as  to  the  damage  sustained  on  each  assess- 
ment supports  the  finding  of  the  court  as  to  the  amount  of 
damage.    We  find  no  error  in  this  record  and  the  decree  is 

affirmed. 

Affirmed. 


Claus  Vieths 

V. 

George  J.  B.  Skinner. 

Personal  Injuries — Street  Contractors — Negligence  of-^Evidence, 

1.  A  street  contractor  having  knowledge  that  persons  passed  along  a 
street  which  he  was  engaged  upon,  and  that  the  same  was  in  a  dangerous 
condition,  is  bound  to  erect  guards  at  dangerous  places,  or  display  caution- 
ary signals  to  give  notice  of  the  danger. 
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2.  A  stranger  seeing  people  traveling  upon  a  street  in  the  night  time, 
has  a  right  to  assume  that  the  same  is  reasonably  safe,  and  to  go  upon 
the  same,  but  must  use  ordinary  care. 

•  3.  The  question  whether  a  person  was  using  ordinary  care  to  avoid 
injury  in  passing  along  a  street  at  the  time  and  place  of  receiving  a 
given  injury  is  a  question  of  fact  to  be  determined  by  the  jury. 

4.  It  is  proper  in  an  action  against  persons  under  contract  with  a  city 
to  repair  aiid  improve  one  of  its  streets,  to  recover  for  a  personal  injury 
alleged  to  have  occurred  through  their  negligence,  service  of  process 
having  been  had  only  on  one  of  the  defendants,  to  admit  tlie  contract  in 
evidence,  in  order  to  show  the  control  exercised  by  the  contractors  over 
the  street  in  question,  and  their  connection  with  tlie  performance  of  the 
work  being  done,  and  such  evidence  is  proper  in  a  proceeding  against  the 
defendant  served  only. 

5.  In  an  action  on  the  case  to  recover  for  a  personal  injury  resulting 
from  the  negligence  of  several  persons,  the  plaintiff  may  sue  all  or  some 
of  the  parties  jointly,  or  one  of  tliem  separately,  and  when  tlie  declara- 
tion charges  two  or  more,  and  one  only  is  served  with  process,  each 
being  jointly  and  severally  liable,  it  is  not  error  to  proceed  to  a  judg- 
ment agiiinst  one  only,  nor  would  the  rule  be  different  in  actions  ex 
delicto,  if  all  the  defendants  had  been  served  and  judgment  taken  as  to 
one  only. 

[Opinion  filed  March  3, 1893.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  F.  G.  CocKBELL,  for  appellant. 

Messrs.  Mills  &  FLrrcEAFT  and  Messice  &  Khoads,  for 
appellee. 

Mb.  Justice  Phillips.  Appellant,  and  one  George  W. 
Allen,  were  contractors  in  the  business  of  grading,  paving 
and  improving  streets,  and  entered  into  a  contract  with  the 
city  of  East  St.  Louis  for  the  improvement  of  Collinsville 
avenue,  in  said  city.  They  began  their  work,  and  erected 
along  the  sides  of  said  street  stone  walls  ten  or  twelve  feet 
high  and  filled  between  the  same  with  earth,  stone  and 
brick  to  about  the  level  of  said  walls.  In  the  performance 
of  their  work  it  became  necessary,  and  they  tore  up  the  side- 
walk along  said  street.    On  each  side  of  said  street  the 
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stores  were  open  and  persons  living  on  the  street  and  others 
were  in  the  habit  of  passing  along  the  same.  The  plaintiiBT 
in  passing  along  and  upon  said  street  slipped  and  stumbled 
upon  some  stones  piled  thereon  and  fell  from  the  level 
of  the  street  as  made  by  the  contractors  to  the  natural 
level  of  the  ground,  about  the  distance  of  twelve  feet,  and 
received  serious  injury  therefrom.  No  railing  or  guard 
was  erected  along  said  street,  nor  were  any  lights  or  signals 
placed  as  cautionary  signals.  And  in  the  night  time  the 
plaintiff  was  so  passing  along  said  street  and  was  a  stranger 
in  the  city,  and  had  not  passed  along  the  street  where  the 
injury  occurred,  but  had  seen  it  at  a  distance  and  had  no- 
ticed that  persons  were  traveling  thereon.  The  contractor 
having  knowledge  of  the  fact  that  persons  traveled  along 
the  street,  and  as  shown  by  the  evidence  of  the  defendant 
he  had  that  knowledge,  owed  the  duty  of  having  guards  to 
prevent  persons  from  falling  over  such  dangerous  places  or 
cautionary  signals  to  give  notice  of  the  danger.  It  can  not 
be  held  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  passing  along  said  street,  he  being  a  stranger  in 
the  city  and  never  having  been  over  that  portion  of  the 
avenue  where  he  was  injured  prior  to  that  time,  but  from  a 
distance  had  seen  people  traveling  it,  and  there  being  no 
danger  signals  or  barriers  to  inform  him  of  its  dangerous 
condition,  and  it  being  dark,  and  he  seeing  persons  traveling 
along  the  street,  had  a  right  to  presume  it  was  reasonably 
safe.  Having  no  knowledge  of  its  dangerous  condition,  he 
will  be  held  to  no  more  than  ordinary  care.  The  City  of 
Aurora  v.  Hillman,  90  IlL  61;  City  of  Bloomington  v. 
Chamberlain,  104  111.  268. 

The  question  of  whether  he  was  using  ordinary  care  to 
avoid  injury  in  passing  along  the  street  at  the  time  and 
place  of  receiving  the  injury,  is  a  question  of  fact  to  be  de- 
termined by  the  jury,  and  it  can  not  be  determined  as  a 
matter  of  law  that  he  was  guilty  of  negligence  in  going 
along  said  street  without  notice  of  its  condition.  The  City 
of  Sandwich  v.  Dolan,  133  111.  177. 

The  declaration  was  against  George  "W.  Allen  and  Claus 
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Vieths,  but  service  of  process  was  had  only  on  Vieths,  and  it  is 
urged  that  the  court  erred  in  admitting  in  evidence  the  con- 
tract between  the  city  of  East  St.  Louis  and  the  contractors. 
We  think  this  evidence  was  proper  to  show  the  control 
exercised  by  the  contractors  over  the  street  and  their  con- 
nection with  the  performance  of  the  work  being  done,  and 
this  evidence  was  proper  in  proceeding  against  Vieths  only. 
The  defendant  insists  that  inasmuch  as  the  declaration 
charged  Allen  and  Vieths  with  negligence,  and  the  contract 
in  evidence  is  signed  by  Allen  and  Vieths,  that  there  was  a 
variance  between  the  proofs  and  declaration;  and  it  is  urged 
that  the  court  erred  in  refusing  an  instruction  asked  by  the 
defendant  to  find  for  the  defendant.  In  an  action  on  the 
case  to  recover  for  a  personal  injury  resulting  from  the 
negligence  of  several  persons,  the  plaintiff  may  sue  all  or 
some  of  the  parties  jointly,  or  one  of  them  separately. 
Fisher  v.  Cook,  23  111.  App.  621;  Fisher  v.  Cook,  125  111.  280. 
And  when  the  declaration  charges  two  or  more,  and  one 
only  is  served  with  process,  each^  being  jointly  and  severally 
liable,  it  is  not  error  to  proceed  to  a  judgment  against  one 
only;  nor  would  the  rule  be  different  in  actions  ex  dvlicto 
if  both  parties  had  been  served,  and  judgment  taken  as  to 
only  one.  It  was  said  in  Davis  et  al.  v.  Taylor,  41  111.  405 : 
"  It  was  held  in  Dow  v.  Rattle,  12  111.  372,  which  was  an 
action  of  assumpsit,  to  be  error  to  render  final  judgment 
against  part  of  the  defendants  without  disposing  of  the 
case  as  to  the  others.  On  the  authority  of  this  case,  the 
same  thing  was  said  in  an  action  of  replevin  in  the  case  of 
Barbour  v.  White,  37  111.  164.  There  were,  however,  other 
grounds  for  reveraing  the  last  named  case,  and  on  further 
considering  this  point  we  are  of  opinion  that  the  rule 
should  not  be  applied  to  actions  of  tort.  There  is  no  reason 
for  thus  applying  it,  because  there  is  no  contribution  among 
wrong-doers.  Taking  a  judgment  against  a  portion  of  the 
defendants  amounts  to  a  dismissal  of  the  case  as  to  the  resi- 
due, and  in  actions  ex  delicto^  this  may  be  done.  If  the 
mode  of  doing  it  is  irregular  it  is  an  irregularity  which 
works  no  prejudice  to  those  defendants  against  whom  the 


Fourth  District— August  Term,  1892.     329 


Musick  V.  Gatzmeyer. 


judgment  is  taken.  They  should  not  therefore  be  permitted 
to  assign  it  for  error."  We  have  carefully  considered  the 
questions  raised  on  the  instructions  given,  modified  and 
refused  and  we  are  satisfied  there  was  no  error  in  giving, 
modifying  and  refusing  instructions. 

The  evidence  sustains  the  verdict  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


John  U.  Musick 

V. 

F.  H.  Gatzmeyer, 

Bdle% — Bjeal  Estate  and  Insurance  Business — Partnership — Fratid— 
Emdence, 

1.  The  commission  on  sales  made  by  real  estate  brokers  is  the  basis 
of  the  value  of  their  business,  and  the  commission  is  on  the  value  of  land 
and  not  on  the  number  of  tracts  on  his  list,  and  the  expression  of  an 
opinion  by  such  broker  to  a  person  contemplating  the  purchase  of  an 
interest  in  his  business,  as  to  the  amount  of  profits  to  be  made  in  such 
business  can  not  be  accepted  as  a  representation  of  a  fact,  but  must  be 
looked  upon  as  simply  an  opinion,  and  not  the  basis  of  a  right  to  rescind 
such  contract  duly  entered  into. 

2.  The  representations  of  the  seller  that  the  nlimber  of  properties  on 
his  books  has  more  than  doubled  within  a  given  time,  if  untrue,  to  be 
deemed  fraudulent  to  the  extent  that  it  may  be  made  ground  for  re- 
scinding the  contract,  the  person  to  whom  they  were  made  must  have 
relied  upon  them  and  have  been  deceived  thereby,  and  it  must  further 
be  shown  that  the  statements  were  relied  upon  to  the  extent  that  but  for 
them  the  contract  would  not  have  been  made,  and  this  reliance  on  such 
statements  is  a  matter  to  be  proven  by  the  plaintiff,  and  may  be  dis- 
IHTOven  by  the  defendant. 

8.  It  is  proper  to  ask  the  plaintiff  in  such  case,  upon  cross-examina- 
tion, the  interest  sold  being  in  a  real  estate  and  insurance  business, 
whether  he  would  have  bought  had  nothing  been  said  as  to  tlie  amount 
of  property  on  the  books  for  sale,  or  of  insurance  business  being  done. 

4.  A  person  induced  to  part  with  his  property  on  a  fraudulent  con- 
tract, may,  on  discovering  the  fraud,  avoid  the  contract  and  claim  a 
return  of  what  has  been  advanced  upon  it,  but  he*  must  do  so  at  the 
earliest  practicable  moment. 
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[Opinion  filed  March  3,  1893.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  lion.  B.  H.  Canby,  Judge,  presiding. 

Mr.  Solon  A.  Enloe,  for  appellant. 

Messrs.  E.  R.  Davis  and  A.  Flannigen,  for  appellee. 

Mr.  Justice  Phillips.  Appellee  brought  suit  against 
appellant,  alleging  in  his  declaration  that  the  plaintiff,  at 
the  request  of  the  defendant,  bought  a  one-half  interest  in  a 
real  estate,  •  insurance,  house-building  and  loan  association 
business,  which  the  defendant  was  then  carrying  on  in  East 
St.  Louis,  for  the  price  of  $1,250,  and  avers  that  the  defend- 
ant represented  the  business  was  a  good  paying  one  and 
they  would  make  money,  and  plaintiff,  confiding  in  the  rep- 
resentations, bought  the  same,  and  at  the  time  the  represen- 
tations were  so  made,  the  business  was  of  no  value,  and 
brings  this  action  to  recover  the  purchase  money  paid.  The 
sale  was  made  about  October  1,  1891,  and  the  plaintiff  at 
once  entered  the  oflBce  and  became  a  partner  in  the  business, 
having  access  to  all  books  and  papers  of  the  firm,  and  com- 
piled the  list  of  property  and  issued  a  bulletin  in  October, 
about  two  weeks  after  he  went  into  the  firm,  and  continued 
to  exercise  his  rights  as  a  member  of  the  firm,  until  about 
the  6th  of  February,  1892.  The  fraudulent  representa- 
tions that  plaintiff  claims,  were  first  made  in  a  letter  of  de- 
fendant to  plaintiff,  inclosing  a  bulletin,  in  which  he  wrote, 
"  I  inclose  you  herewith  a  copy  of  our  real  estate  sheet, 
showing  list  of  property  handled  by  us,  which  has  more  than 
doubled  since  the  issue  of  the  sheet  inclosed,"  and  further 
states  that  in  the  conversation  between  the  plaintiff  and 
defendant,  the  defendant  made  false  representations  as  to 
what  the  value  of  the  business  had  been  for  the  year  pre- 
ceding, and  as  to  the  amount  of  profits  the  firm  would  make 
for  the  ensuing  year. 

The  evidence  of  the  plaintiff  is,  that  when  he  made  the 
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bulletin  in  October  he  did  not  know  how  many  tracts  were 
listed  when  he  went  into  the  firm  and  did  not  know  the 
relative  value  of  the  property  listed  on  the  first  and  second 
bulletins  and  made  no  investigation  as  to  the  value  or  num- 
ber, and  testifies  that  the  second  bulletin  was  but  little 
larger  than  the  first.  The  defendant  testifies  that  the 
amount  of  property  in  the  second  bulletin,  in  value,  is  about 
double  that  in  the  first.  The  commission  on  sales  made 
by  real  estate  brokers  is  the  basis  of  the  value  of  their  busi- 
ness, and  the  commission  is  on  the  value  of  land,  and  not  on 
the  number  of  tracts,  and  the  expression  of  an  opinion  as  to 
the  amount  of  profits  to  be  made  could  hardly  be  accepted 
as  a  representation  of  a  fact  by  even  the  most  credulous, 
for  a  representation  as  to  the  amount  of  profits  to  be 
derived  from  commissions  on  sales  and  the  business  of 
insurance  agents  -can  be  but  the  expression  of  an  opinion, 
and  any  such  representations  testified  to  as  made  by  the 
defendant  were  evidently  merely  the  expression  of  an  opin- 
ion (Miller  v.  Young,  33  lU.  35J-),  and  not  the  basis  of  a 
right  to  rescind,^and  if  the  representations  as  to  the  list  hav- 
ing doubled  were  made,  and  were  untrue,  to  be  deemed  fraud- 
ulent to  the  extent  that  it  may  be  made  the  basis  or  ground 
for  rescinding  a  contract,  the  person  to  whom  they  are 
made  must  have  relied  upon  them  and  have  been  deceived 
thereby,  and  it  must  further  be  shown  that  the  statements 
were  relied  upon  to  the  extent  that  but  for  them  the  con- 
tract would  not  have  been  made.  Fauntleroy  v.  Wilcox,  80 
111.  477;  Merwin  v.  Arbuckle,  81  111.  501. 

And  this  reliance  on  such  statements  is  a  matter  to  be 
proven  by  the  plaintiff,  and  may  be  disproven  by  the  de- 
fendant. And  the  defendant,  as  appears  from  the  record, 
answered  that  he  would  have  bought  the  one-half  interest 
if  the  statement  in  the  letter  that  the  amount  of  property 
listed  had  doubled  since  the  last  bulletin,  had  not  been 
made.  The  plaintiff  testifies  that  similar  representations 
had  been  made  by  the  defendant  as  to  the  list  of  property 
having  doubled  and  the  value  of  the  business  shortly  prior 
to  the  contract  of  sale,  and  while  permitted  to  testify  to 
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that  fact,  yet,  on  cross-exaniination,  the  court  sustained 
objection  to  the  following  questions  asked  him :  ''  Suppose 
he  hadn't  said  anything  about  the  insurance,  would  you 
have  bought  it  then  ?  I  want  to  ask  you  the  question 
wl] ether  or  not  you  would  hstve  bought  an  interest  in-  that 
firm  if  J.  U.  Musick  had  said  nothing  about  the  amount  of 
property  he  had  on  hand  for  sale  ?  I  will  ask  you  if  you 
would  have  bought  an  interest  in  that  firm  if  J.'  U.  Musick 
had  said  nothing  about  the  amount  of  insurance  they  were 
doing  ? "  These  questions  were  proper,  and  the  evidence 
material,  and  it  was  error  to  sustain  the  objection  to  same. 
And  the  plaintiff,  having  access  to  the  books  and  papers  of 
the  office,  could  determine  the  list  of  property  for  sale  and 
make  a  list  of  the  same  within  two  weeks  after  he  became 
a  member  of  the  firm,  and  with  all  this  knowledge,  con- 
tinued to  be  a  member  of  the  firm  until  "February  6th,  fol- 
lowing. 

It  is  held  in  Hall  v.  Fullenon,  69  111.  448 :  "  A  person 
who  is  induced  to  part  with  his  property  on  a  fraudulent 
contract,  may,  on  jdiscovering  the  fraud,  avoid  the  contract 
and  claim  a  return  of  what  has  been  advanced  upon  it.  He 
has  his  election  to  affirm  or  disaffirm  the  contract.  But  if 
he  would  disaffirm  the  contract  he  must  do  so  at  the  earliest 
practicable  moment  after  discovery  of  the  fraud." 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remaiided. 


Gartside  Coal  Company 

V. 

William  Turk. 


Master  and  Servant — Negligence  of  Master — Injury  to  Servant — Enr 
gine — Orders  of  Vice^PrindpaJ, — Evidence, 

1.    It  must  be  presumed  that  jurymen  have  ordinary  intelligence 
and  comprehension. 
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2.  It  is  proper  in  a  personal  injury  case  to  show  the  authority  an  en- 
gineer had  by  virtue  of  his  position  as  engineer  and  topman  in  a  coal 
mine,  to  give  directions  to  those  working  under  him;  also  to  admit  evi- 
dence as  to  the  condition  of  certain  machinery,  and  the  length  of  timy 
it  had  been  in  the  condition  testified  to  by  the  witness,  in  view  of  an 
averment  in  a  declaration  that  a  defendant  was  bound  to  keep  his 
machinery  **  in  reasonably  good  and  safe  condition,"  and  that  it  did  not. 

3.  In  an  action  brought  to  recover  for  a  personal  injury  to  a  servant 
received  in  the  course  of  his  employment,  he  not  having  been  instructed 
as  to  the  dangers  incident  thereto,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  judgment  for  the  plaintiff, 

[Opinion  filed  March  11, 1893.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  A.  K.  VicKEEs,  Judge,  presiding. 

Messrs.  Walker  &  Eddy  and  Smith,  McElvain  &  Her- 
bert, for  appellant. 

Messrs.  R.  J.  Stevens  and  Hill  &  Martin,  for  appellee. 

Mr.  Justice  Sample.  This  action  was  brought  by  appel- 
lee to  recover  damat^as  for  an  injury  sustained  while  trying 
to  start  a  single-cylindered  engine  of  appellant. 

The  engine  was  used  to  operate  the  shaker  that  screened 
the  coal  as  it  was  brought  up  from  the  mine.  Occasion- 
ally the  engine  would  stop  on  the  center,  when  it  had  to  be 
pushed  off  by  hand.  It  had  so  stopped  and  was  being 
started  at  the  tiraa  of  the  injury  here  complained  of. 

It  was  in  charge  of  one  Biggs,  who  was  stationed  some 
feet  above  the  engine  and  operated  it  by  a  rod  extending 
down  to  the  throttle  valve.  Below,  and  a  short  distance 
from  the  engine,  the  appellee,  Turk,  together  with  one 
Jones,  was  at  work.  Appellee  had  been  working  for  ap- 
pellant but  a  few  days  at  the  time  of  the  accident  and  was 
not  familiar  with  the  use  or  operation  of  the  machinery. 
When  the  engine  stopped  on  the  center  the  engineer,  Biggs, 
ordered  the  appellee  and  Jones  to  start  it. 

In  order  to  do  so  they  had  to  climb  up  a  ladder  to  where 
the  engine  was  located.    From  the  evidence  in  this  record 
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it  appears  that  the  appellee  arrived  at  the  engine  shortly 
before  Jones,  and  pulled  on  the  fly-wheel  to  get  the  engine 
oflf  its  center;  when  Jones  came  up  he  opened  the  throttle- 
valve  to  give  more  steam.  This  act  of  Jones  appears  now 
clearly  to  havfe  been  done  while  Turk  was  tugging  at  the 
fly-wheel.  The  engine  did  not  start  and  Biggs  called  down 
to  Turk  to  pick  up  an  iron  bar  and  put  it  under  the  crank 
and  pry  the  engine  oflf  the  center  in  that  manner.  Turk 
complied  with  the  order,  and  as  he  threw  his  weight  on  the 
bar  the  second  time  the  engine  suddenly  started  with  a 
jerk  or  jump,  and  before  Turk  could  get  oflf  the  bar  it  caught 
him  in  the  crotch,  lifted  him  up  and  threw  him  over  the  fly- 
wheel into  the  cogs,  Avhereby  his  right  arm  Wcis  so  crushed 
that  it  had  to  be  amputated.  It  further  appears  from  the 
evidence  that  Biggs,  the  engineer,  was  not  only  directing 
the  appellee  as  to  the  proper  method  to  be  used  to  start  the 
engine,  but  was  watching  the  men  below  in  the  operation. 

It  also  appears  by  the  evidence  of  several  engineers  that 
it  is  a  dangerous  undertaking  to  attempt  to  pry  an  engine 
oflf  the  center,  as  was  done  in  this  case,  while  the  steam  was 
turned  on.  This  evidence  is  not  contradicted  in  this  record. 
It  is  clear  from  the  evidence  that  the  appellee  was  igno- 
rant of  such  danger,  and  although  it  was  known  by  the 
foreman  who  employed  him  from  former  custom  that  he 
would  be  called  upon  to  do  such  work,  he  was  neither 
instructed  in  the  performance  of  such  duty  nor  warned  of 
the  danger  attending  it. 

It  further  appears  that  the  man  in  charge  of  the  engine 
had,  at  least  by  long  custom,  the  authority  to  control  and 
order  the  men  working  below  to  assist  in  starting  the  en- 
gine when  it  stopped  on  the  center,  and  had  the  authority 
to  direct  them  as  to  the  method  of  doing  such  work.  It 
also  appears  in  this  record  that  before  Jones  touched  the 
throttle-valve  there  was  so  much  steam  on  that  it  was 
gushing  out  of  the  cylinder-head.  In  view  of  these  facts, 
we  hold  that  it  was  negligence  for  the  appellant  to  require 
the  appellee  to  perform  such  dangerous  work  without  in- 
structions or  warning  him  of  the  peril  he  assumed.     The 
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performance  of  this  duty,  under  the  circumstances  as  shown 
in  this  record,  was  a  special  risk,  notice  of  which  was  not 
given  by  the  nature  of  the  employment. 

For  failing  to  give  such  notice  under  such  circumstances, 
when  an  injury  occurs  in  consequence  thereof,  a  liability 
arises.  See  United  States  Rolling  Stock  Co.  v.  "Wilder,  116 
111.  100,  and  authorities  there  cited. 

This  record  establishes  a  stronger  case  for  the  appellee 
than  the  former  one  (40  111.  App.  22),  and  makes  clear  what 
Avas  before  somewhat  obscure,  and,  as  it  show^s,  this  case  was 
tried  on  the  evidence  given  on  behalf  of  apj^ellee  alone.  We 
hold,  as  before,  that  there  was  no  negligence  in  the  use  of  a 
single-cylindered  engine,  and  that  there  was  not  necessarily 
any  danger  in  starting  it  after  it  had  stopped  on  the  center 
if  there  was  no  pressure  of  steam.  By  the  former  record 
it  appears  that  Jones  put  on  the  steam  without  the  knowl- 
edge of  Biggs  and  at  a  time  when  Biggs  was  about  to  shut 
it  off  entirely.  In  this  record  it  appears  that  Biggs  knew 
Jones  turned  on  the  steam,  after  which  time  and  with  that 
knowledge,  he  ordered  the  appellee  to  do  an  act  which  he, 
under  the  evidence  in  this  record,  must  have  known  was 
dangerous,  of  which  danger  the  appellee  was  ignorant. 

While  the  engine  was  on  the  center,  of  course,  no  amount 
of  pressure  would  start  it;  but  when  pushed  beyond  the  cen- 
ter the  greater  the  pressure  the  quicker,  more  sudden  and 
violent  would  be  the  starting.  The  engineer  must  have 
known  this,  yet  with  this  knowledge  he  put  appellee  in  a 
dangerous  position,  which  resulted  in  the  injury  complained 
of.  The  act  of  Turk  was  not  voluntary,  as  claimed  by  ap- 
pellant; what  he  did  was  in  pursuance  of  the  order  of  one 
authorized  to  give  it. 

The  contention  by-  appellant  that  the  evidence  does  not 
make  a  case  under  the  declaration  is  not  sustained.  Each 
count  of  the  declaration  in  effect  avers  that  the  shaker  was 
operated  by  steam;  that  the  shaker  had  stopped,  and  that  it 
was  necessary  to  start  it  by  hand,  as  it  could  not  be  started 
in  the  ordinary  way  by  the  application  of  steam.  •  The  gist 
of  the  action,  as  averred  in  the  third  and  fourth  counts  of 
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the  declaration,  is  the  negligence  of  appellant  in  requir- 
ing apj^ellee,  who  is  averred  to  have  been  ignorant  of  the 
use  and  operation  of  such  machinery,  to  start  it  in  the  way 
and  manner  directed.  There  was  no  error  in  admitting  the 
evidence  of  the  witnesses,  Yerbal,  Huggins  and  Glasby. 
The  evidence  of  the  two  former  related  to  the  authority  of 
Biggs,  the  engineer,  while  that  of  the  latter  related  to  the 
condition  of  the  machinery  in  18S9.  It  was  clearly  proper 
to  show  the  authority  Biggs  had,  by  virtue  of  his  position 
as  engineer  and  topman,  to  give  directions  to  those  working 
below.  As  one  count  of  the  declaration  averred  that  it  was 
the  duty  of  the  defendant  to  keep  its  machinery  "  in  reason- 
ably good  and  safe  condition,"  and  that  it  did  not  do  so,  it 
was  not  improper  to  admit  evidence  to  show  the  condition 
of  this  machiner}^  and  the  length  of  time  it  had  been  in  the 
condition  testified  to  by  the  witness,  in  order  to  establish  the 
fact  of  such  condition  as  averred,  and  to  bring  notice  home 
to  appellant.  The  instruction  given  for  appellee  was  not 
erroneous. 

The  part  of  the  instruction  complained  of  is  as  follows : 
"  In  determining  the  amount  of  damage,  if  you  shall  so  find 
for  the  plaintiff,  you  may  and  should  take  into  considera- 
tion all  the  facts  and  circumstances  attending  the  injury^  as 
disclosed  to  you  by  the  evidence." 

The  point  of  the  objection  is  based  upon  the  words  in 
italics,  and  it  is  contended  that  the  jury  were  thereby  per- 
mitted and  directed  to  consider  other  than  the  physical  facts 
attending  the  injury;  that  is,  that  they  might  consider,  in 
estimating  the  damages,  that  the  machinery  was  defective, 
and  that  Biggs  was  grossly  negligent,  etc.  We  do  not  think 
the  instructions  will,  fairly  considered,  bear  such  a  construc- 
tion; those  matters  relate  to  the  question  as  to  the  guilt  of 
the  defendant,  and  the  jury  must  have  so  taken  them.  It 
must  be  presumed  that  jurymen  have  ordinary  intelligence 
and  comprehension.  It  is  apparent,  after  reading  the  whole 
instruction,  that  the  part  above  referred  to  was  intended  to 
be  generaWn  its  nature,  followed,  as  it  is,  by  stating  what 
particular  facts  and  circumstances  attending  the    injury 
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should  be  considered,  as  "  the  nature  and  extent  of  the 
plaintiflf's  injury,  his  pain  and  suffering,  if  any,  resulting  from 
such  injury,  the  permanent  nature  of  the  disability  caused 
thereby,  if  you  find  the  disability  to  be  permanent,''  etc.,  etc. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Judginent  aj^rined. 


r.  Carl  Kluge 
Margaret  Kluge  et  al. 

Mortgages — Foreclosure — Limitations. 

1.  Payments  on  a  note  made  after  the  statute  oflimitationH  of  ten 
years  went  into  eflFect,  viz.,  July  1, 1872,  would  not  operate  to  extend  the 
time  under  the  previous  statute  of  sixteen  years,  but  under  the  new 
statute. 

2,  Upon  a  bill  filed  to  foreclose  a  mortgage  this  court  declines  to  inter- 
fere with  a  decree  dismissing  the  8  ime,  the  defense  being  based  upon  the 
statute  of  limitations. 

[Opinion  filed  March  11,  1893.] 

Appeal  from  the  Circuit  Court  of  Pope  County;  the  Hon. 
O.  H.  Harkeb,  Judge,  presiding. 

Messrs.  Morris,  Moobb  &  Morris,  for  appellant. 

Messrs.  Rose  &  Sloan,  for  appellees. 

Mr.  Justice  Sample.  The  appellant,  as  an  assignee  of  a 
note  and  mortgage,  filed  his  bill  to  foreclose  the  same. 
The  defendants,  in  their  answer,  interposed  various  defenses, 
among  others  the  statute  of  limitation,  upon  which  alone 
the  decree  dismissing  the  bill  was  based.  The  note  and 
mortgage  were  executed  by  Carl  Kluge,  the  appellant's 
father,  to  Hoffman,  on  the  18th  day  of  June,  1868,  payable 
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June  18,  1871.  The  interest  was  paid  annually  up  to  the 
year  1877,  when,  in  four  different  payments  made  in  1877, 
the  amount  of  note  and  all  interest  was  paid  to  Hoffman, 
the  last  on  the  27th  day  of  October  of  the  latter  year, 
who,  on  the  10th  day  of  November,  1877,  assigned  said 
note  and  mortgas^e  to  appellant.  It  is  made  a  question  of 
fact  by  the  pleadings  and  the  evidence,  as  to  whether  the 
mortgagee  or  the  assignee — the  appellant — paid  the  money 
on  the  note ;  but  as  the  court,  in  the  decree,  did  not  pass  on 
that  question,  we  do  not  feel  disposed  to  do  so,  and  do  not 
deem  it  necessary  to  a  linal  disposition  of  the  case.  The 
bill  to  for3olo33  the  mortgage  was  filed  on  the  17th  day  of 
March,  1891. 

At  the  time  the  mortgage  and  note  were  executed,  the 
statute  of  limitations  of  sixteen  years  applied.  On  its 
face,  that  limitation  expired  June  18,  1887.  If  it  be  con- 
ceded that  the  payment  of  the  interest  on  June  18,  1872, 
extended  the  time  under  the  old  statute,  it  would  be  for 
only  one  year  beyond  the  time  above  stated,  making  the 
limit  June  18,  1888.  The  statute  of  limitations  of  ten 
years  went  into  force  July  1,  1872,  and  payments  on  the 
note  made  thereafter  would  not  operate  to  extend  the  time 
under  the  old  statute,  but  under  the  new  statute.  Drury  v. 
Henderson,  143  111.  315;  Harding  v.  Durand,  138111.  515. 

Hence,  under  the  last  payment,  made  on  October  27, 
1877,  the  extension  under  the  new  statute  would  only  run 
to  October  27,  1887,  a  shorter  time  than  the  extension  by 
the  payment  of  June  18,  1872,  under  the  old  statute  of 
limitations.  So  that  from  any  point  of  view,  the  note  and 
mortgage  were  barred  by  the  statute  of  limitations,  unless, 
as  claimed  by  the  appellant,  it  should  not  in  this  case  be 
enforced. 

The  record  does  not  disclose  to  us,  neither  is  any  point 
of  fact  or  law  suggested,  that  would  prevent  the  running  of 
the  statute,  or  take  the  case  out  of  its  operation.  It  is  not 
claimed  that  the  father  of  the  appellant  practiced  any 
fraud  other  than  what  might  morally  be  inferred  from  a 
failure  to  keep  his  parol  promise  to  pay  the  appellant,  if 


Fou  RTH  District — August  Term,  1892.      339 

^  ■■  —  ■■■■        ■  ■  I    ■■■■■■■         ■■  ^ - ■  ^ »■■■■■■■  ^ ^ ■  ■  ■—  ■■^■■■■i-  ■  ,i.»i »^. - ■  ^ 

L.  E.  &  St  L.  R.  R.  Ck).  v.  Lanter. 

it  should  be  conceded  that  he  made  such  a  promise.  It  is 
not  claimed  that  a  mere  verbal  promise  to  pay  a  note  un- 
der the  statute  of  limitations  of  1872  would  extend  the 
time  of  payment  or  revive  the  note.  Besides,  the  record 
does  not  disclose  that  any  promise  was  made  to  the  appel- 
lant or  his  agent,  so  that  it  is  difficult  to  perceive  on  what 
grounds  such  promise,  if  made  or  stated  to  others,  fraud 
could  be  predicated. 

It  is  urged  that  the  evidence  shows  that  the  father  agreed 
to  make  over  the  place  to  the  appellant,  and  that  such 
agreement  was  put  in  writing.  The  appellant  knew  of  no 
such  agreement,  as^he  testified,  and  the  court  below  might 
well  say  in  view  of  the  evidence  on  that  point,  that  it  was 
not  credible.  If  such  an  agreement  was  made,  the  action 
should  have  been  based  upon  it,  and  not  upon  the  mortgage, 
against  which  the  statute  of  limitations  had  run.  After 
the  bill  to  foreclose  the  mortgage  was  filed,  the  defendant 
filed  a  cross-bill  for  partition  of  the  premises,  which  was  un- 
disposed of  at  the  time  the  decree  on  the  original  bill  was 
entered,  the  hearing  of  which  was  continued.  We  see  no 
error  in  this  course  of  proceeding.  Whatever  right  this  ap- 
pellant may  have  on  account  of  the  payment  of  taxes  or 
other  claims  against  the  real  estate  other  than  the  mortgage 
disposed  of  by  this  decree,  may  be  considered  and  passed 
upon  at  that  hearing.    The  decree  is  afiirmed. 

Decree  affirmed. 


L.  E,  &  St.  L.  Railroad  Company 

V. 

Joseph  Lanteb. 

Railroads— Hightvaya^Laying  of  Tracks  inr-Damage  to  Private  Irir 
dividual. 

1.  Where  the  evidence  in  a  given  case  does  not  discloee  how  the  pub- 
lic obtained  the  right  of  way  for  a  public  highway,  the  presumption  of 
law  will  be  that  only  an  easement  was  secured. 
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2.  In  an  action  brought  by  a  private  individual  to  recover  from  a 
railroad  company  damages  arising  from  the  construction  of  its  track 
along  and  within  a  public  highway  with  the  consent  of  the  commis- 
sioners of  highways,  a  new  highway  being  opened  up  at  some  distance 
away  with  the  sum  paid  as  damages  by  said  company,  such  use  and  oc- 
cupancy having  caused  the  abandonment  of  the  old  highway,  this,  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the 
plaintiff. 

[Opinion  filed  March  11,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County ;  the 
Hon.  A.  S.  WiLDERMAN,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Koernee,  for  appellant. 

Messrs.  Turner  &  Holder,  for  appellee. 

Mr.  Justice  Sample.  The  appellant  located  and  con- 
structed its  railroad  track  along  and  within  a  public  high- 
way by  the  consent  of  the  commissioners.  The  track,  as  ap- 
pears by  the  resolution  of  the  board,  was  to  begin  at  the 
center  of  Sec.  17,  on  the  west,  and  run  east  to  the  center  of 
Sec.  15,  in  town  1  north,  range  6  west,  in  St.  Clair  County, 
Illinois.  The  appellee  was  the  owner  of  a  portion  of  the 
northeast  quarter  of  Sec.  16,  extending  on  the  south  down 
to  the  center  of  the  section,  on  which,  within  sixty -four  feet 
of  the  south  line,  he  had  erected  substantial  buildings.  His 
house  fronted  to  the  south  on  the  public  highway.  The 
horse  lot  adjoining  his  barn,  also  extended  to  the  highway. 
He  had  lived  on  those  premises  for  many  years^  the  highway 
in  front  of  his  house  forming  the  outlet  for  travel.  When  the 
railroad  track  was  constructed  the  highway  w^as  rendered 
impassable.  The  railroad  company,  in  consideration  of  the 
grant,  had  paid  to  the  commissioners  several  hundred  dol- 
lars, with  which  they  located  and  improved  a  highway  one- 
half  mile  further  south.  The  arrangement,  as  shown  by  the 
evidence  and  the  conduct  of  the  parties  was,  that  the  high- 
Avay  in  which  the  track  was  laid  should  be,  as  it  was,  aban- 
doned, as  neither  the  railroad  company  nor  the  highway 
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commissioners  thereafter  attempted  to  put  it  in  condition 
for  travel.  The  appellee  brought  suit  for  damages  and  re- 
covered a  veMict  and  judgment  thereon  for  $900. 

The  declaration  alleged  specific  and  special  damages 
arising  from  the  construction  of  the  railroad  tracks,  to  which 
the  evidence  was  confined  by  the  court.  It  is  urged,  as 
grounds  of  reversal,  that  the  evidence  does  not  show  that  ap- 
pellee owned  the  fee  of  any  part  of  the  land  on  which  the 
track  was  laid;  that  if  it  does,  the  appellee  consented  to  the 
laying  of  the  track  and  can  not,  after  the  act,  be  heard  to  ob- 
ject; that  the  verdict  is  not  warranted  by  the  evidence,  and 
that  the  court  erred  in  admitting  evidence,  and  in  giving 
and  refusing  certain  instructions.  The  evidence  shows  that 
the  appellee  owned  the  fee  down  to  the  half  section  line 
over  which  the  track  was  authorized  by  the  commissioners 
to  be  laid,  and  where  it  was  laid.  The  evidence  does  not 
show  how  the  public  obtained  the  right  of  way  for  a  public 
highway,  but  in  the  absence  of  such  proof  the  presumption 
of  law  will  be  that  only  an  easement  was  secured.  The  evi- 
dence fully  warrants  the  verdict  as  to  the  amount  of  dam- 
ages, and  while  it  was  not  strictly  proper  to  permit  on  cross- 
examination  to  draw  out  from  the  witness,  Perrin,  his  esti- 
mate of  the  damages,  yet  as  it  evidently  tended  to  reduce 
them,  we  think  it  was  harmless  error. 

The  appelleg  did  not  induce  or  solicit  the  appellant  to  lay 
its  track  in  the  highway.  He  was  at  no  time  content  with 
such  an  arrangement,  and  absolutely,  in  his  quiet  way,  re- 
/  fused  to  release  the  damage  that  he  believed  would  arise 
'  therefrom.  Neither  by  his  conduct  nor  language  is  he 
estopped  from  maintaining  this  suit.  The  point  made  on 
the  instruction  is  that  they  allowed  the  jury  to  consider 
damages  other  than  that  which  would  be  special  to  the  ap- 
pellee. "We  do  not  think  it  well  taken  for  the  reason  that 
no  evidence  was  offered  of  any  damages  other  than  those  that 
under  the  authority  of  L.  E.  &  W.  K.  K.  Co.  v.  Scott,  132  111. 
429,  were  of  a  special  nature.  There  is  another  reason  which 
might  be  given,  but  as  the  matter  has  not  been  discussed 
by  counsel  we  will  not  now  assign  it.  The  judgment  was 
right  and  will  be  affirmed.  Judgment  affirmed. 


N 
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70    518  y, 

Edward  Strotz. 

Ha  ilroads — Negligence — Fire— Sparks, 

1.  This  court  will  not  consider  an  alleged  error  in  the  modification  of 
an  instruction,  the  instructions  not  being  incorporated  in  the  abstract. 

2.  In  an  action  brought  to  recover  for  damages  alleged  to  have  been 
occasioned  by  fire  set  by  sparks  from  a  locomotive,  where  it  is  shown 
that  such  sparks  set  the  fire,  a  prima  facie  case  is  established  for  the 
plaintiify  and  the  burden  is  cast  upon  the  defendant  to  rebut  the 
liability. 

3.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
judgment  for  the  plaintiff  in  the  case  presented,  wherein  it  was  sought 
to  recover  for  damages  caused  by  such  a  fixe. 

[Opinion  filed  March  11,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.  WiLDEKMAN,  Judgc,  presiding. 

Messrs.  Turner  &  Holder,  for  appellant. 

Mr.  William  Winkelmank,  for  appellee. 

Mb.  Justice  Sample.  This  suit  was  brought  to  recover 
damages  alleged  to  have  been  occasioned  by  fire  caused 
by  sparks  said  to  have  been  emitted  from  the  locomotive 
engine  of  appellant.  The  case  was  tried  before  a  jury,  which 
returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$70,  which  was  approved  by  the  court. 

The  fire  originated  outside  of  the  right  of  way  of  ap- 
pellant. The  evidence  justifies  the  verdict  in  finding  that 
tlie  fire  was  caused  by  sparks  thrown  from  the  locomotive. 
Such  fact  being  established,  a  prima  facie  case  was  made 
for  the  plaintiff,  and  the  burden  was  cast  upon  the  appel- 
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lant  to  rebut  the  liability  thus  arising  by  presumption  of 
law.  Whether  it  did  or  not,  was  a  question  of  fact  for  the 
jury  and  the  court  below.  While  not  entirely  satisfied 
with  the  finding  on  this  ppint,  yet  we  do  not  feel  disposed 
to  say  that  it  was  unwarranted. 

Complaint  is  made  of  the  modification  of  an  instruction 
asked  by  the  appellant.  As  none  of  the  instructions  given 
or  refused  on  either  side  are  incorporated  in  the  abstract, 
which  is  a  violation  of  an  imperative  rule  of  this  and  other 
appellate  courts,'  we  decline  to  consider  that  assignment 
of  error.    The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Alton  Lime  and  Cement  Company 

V. 

James  Calvey* 

Master  and  Servant — Negligence  of  Master — PersonaJ  Injury  to  Serv- 
ant— Quarry — Unexploded  CJiargeof  Dynumite— Fellow-Servants — Evi- 
dence— Instructions, 

1.  In  the  use  of  a  dangerous  agent  like  dynamite,  great  care  must  be 
taken  to  prevent  accidents.  A  high  degree  of  diligence  rests  upon  an 
employer  using  such  explosive,  to  see  that  unexploded  dynamite  is  not 
left  where  employes  are  directed  to  work,  and  it  is  a  question  of.  fact 
in  a  given  case  whether  such  care  was  or  was  not  used. 

2.  Li  accepting  employment  in  a  quarry  a  person  can  not  be  said  to 
assume  the  risk  of  finding  unexploded  dynamite  in  the  rock  he  is  called 
upon  to  break. 

8.  Where  it  is  sought  to  remove  such  unexploded  charge,  care  should 
b3  taken  that  all  be  removed,  or  at  least  employes  should  be  warned  of 
the  presence  of  a  portion  thereof. 

4.  A  witness  should  not  be  asked  whether  a  certain  occurrence  wbs 
one  of  the  risks  of  a  given  employment.  Such  question  is  for  the  jury, 
in  view  of  all  the  facts  and  circumstances  of  the  case. 

5.  Instructions  must  always  be  considered  with  reference  to  the  facts 
as  developed  by  the  evidence. 

6.  An  instruction  authorizing  the  rejection  of  all  of  a  witness'  testi- 
mony if  he  has  sworn  wilfully  false,  without  it  is  supported  by  other 
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unirapeached  witness9s,  should  not  be  given.  It  is  proper  to  direct  tlie 
jury  that  the  testimony  of  such  witness  may  be  entirely  disi'egarded 
except  wherein  it  is  corroborated  by  other  credible  evidence. 

7.  An  instruction  assuming  as  a  basis  for  a  declaration  bf  law  as  to 
non-liability,  a  fact  directly  the  converse  of  tliat  which  the  undisputed 
evidence  shows  to  have  existed,  should  not  be  given. 

8.  The  ex-servant  who  placed  the  dynamite  in  the  rock  was  not  the 
feUow-servant  of  the  plaintiff  herein. 

[Opinion  filed  March  11,  1893.] 

Appeal  from  the  City  Court  of  Alton,  Illinois;  the  Hon. 
J.  E.  Dlnnegan,  Judge,  presiding. 

Messrs.  A.  &  J.  F.  Lee  and  A.  W.  Hope,  for  appellant. 

Messrs.  McNulty  &  Baker,  for  appellee. 

Mr.  Justice  Sample.  This  suit  was  brought  by  appellee 
to  recover  damages  for  a  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  appellant. 

The  declaration  avers,  in  substance,  that  the  appellee  was 
employed  to  quarry  rock,  and  that  it  was  the  duty  of  ap- 
pellant to  keep  the  quarry  in  a  reasonably  safe  condition  for 
that  purpose;  that  ai)pellant  did  not  perfonn  its  dut}^  in 
that  regard,  but  allowed  its  quarry  to  be  and  remain  in  an 
unsafe  and  dangerous  condition  by  permitting  an  unexploded 
charge  of  dynamite  or  powder  to  remain  in  the  quarry,  and, 
that  appellee,  while  at  work  in  such  quarry,  in  ignorance  of 
the  presence  of  such  dynamite  or  powder,  and  while  in  the 
exercise  of  due  care,  struck  a  stone  which  caused  said  dyna- 
mite or  powder  to  explode,  resulting  in  injuring  him.  On 
trial  before  a  jury,  a  verdict  was  rendered  in  favor  of  appel- 
lee for  the  sum  of  $150,  which  was  sustained  by  the  court. 
The  principal  errors  assigned  are  that  the  evidence  does 
not  sustain  the  verdict,  and  that  the  court  erred  in  giving 
and  refusing  to  give  certain  instructions. 

That  the  a])pellee  was  injured  by  an  explosion  of  dyna- 
mite that  was  left  in  the  quarry  where  he  was  directed  to 
work  is  not  disputed. 
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This  being  the  fact,  the  only  questions  on  the  merits  are, 
First,  was  the  appellant  negligent  in  leaving  it  there  ?  Sec- 
ond, did  the  appellee  exercise  ordinary  care  for  his  own 
safety?  It  appears  from  the  evidence  that  tl^e  dynamite 
had  been  left  in  the  quarry  some  time  before  the  accident 
by  one  who  had  been,  but  was  not  at  the  time  of  the  injury, 
in  the  appellant's  employ,  and  was  discovered  the  morning 
of  the  day  of  the  accident,  and  the  foreman  had  directed  that 
it  be  removed.  The  order  was  attempted  to  be  complied 
with,  but,  as  was  afterward  ascertained,  the  dynamite  was 
not  all  removed;  a  part  of  it  exploded  and  caused  the  in- 
jury complained  of.  The  explosion  was  caused  by  appellee 
striking  a  rock  as  he  was  pursuing  his  work  at  the  place 
directed. 

The  appellee  knew  that  some  unexploded  dynamite  had 
been  found,  but  it  does  not  appear  that  he  knew  that  it  was 
found  at  the  place  where  the  explosion  took  place.  Besides, 
he  had  heard  the  order  for  its  removal  and  doubtless  sup- 
posed it  had  all  been  taken  away.  It  seems  that  appellee 
had  not  been  using  dynamite  for  an  explosive  in  his  work, 
and,  as  he  testifies,  had  had  no  experience  with  it.  It  is 
doubtless  the  law  that  in  the  use  of  such  a  dangerous  agent 
as  dynamite  great  care  must  be  used  to  prevent  acci- 
dents. A  high  degree  of  diligence  rested  on  the  company 
to  see  that  unexploded  dynamite  was  not  left  where  it 
directed  its  men  to  work.  It  was  a  question  of  fact  for  the 
jury  whether  such  care  was  used  by  the  appellant.  After 
an  examination  of  the  evidence,  we  are  unable  to  say  the 
finding  is  unsupported.  The  foreman,  Turk,  testified  that 
if  the  appellee  had  been  careful  he  might  have  seen  the 
dynamite  before  he  struck  the  rock  which  caused  the  explo- 
sion. If  this  is  true,  then  the  company,  whose  duty  it  was 
not  to  allow  any  dynamite  to  remain  in  the  quarry  that  by 
the  exercise  of  proper  diligence  could  have  been  discovered, 
should  have  had  it  removed.  The  ap|)ellee  was  not  handling 
dynamite  and  did  not  expect  to  find  it  there.  We  do  not 
.  think  his  negligence  contributed  to  the  accident.  It  is 
urged  that  he  was  a  fellow-servant  with  the  workman  who 
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was  ordered  to  remove  the  dynamite,  and  also  with  the  one 
who  had  left  it  in  the  quarry  prior  to  ap{>ellee's  employment. 
The  facts  do  not  warrant  that  conclusion,  and  that  question 
is  not  considered  involved  in  this  case. 

The  company  impliedly  assured  the  appellee  at  the  time 
of  his  employment  that  the  quarry  was  in  a  reasonably  safe 
condition.  It  appears  from  the  evidence  that  it  was  not  in 
that  condition,  and  thereby  the  appellee  was  injured.  It  is 
true  that  he  took  the  ordinary  risk  of  such  service,  but  it 
can  not  fairly  be  said  that  he  should  expect  to  find  unex- 
ploded  dynamite  in  the  rocks  he  was  required  to  break. 
In  addition  to  this  view,  it  is  shown  that  only  a  part  of  the 
charge  of  dynamite  was  removed  under  the  direction  of 
Turk,  the  foreman.  He  should  have  had  diligent  search 
made  for  the  residue,  or  at  least  have  warned  appellee  of  the 
fact,  so  as  to  put  him  on  his  guard.  This  was  not  done 
until  after  the  accident,  when  a  search  revealed  the  remain- 
der of  the  charge,  which  was  then  taken  away  and  buried. 
It  was  not  error  for  the  court  to  refuse  to  allow  the  follow- 
ing question  to  be  answered,  viz. :  Was  the  explosion  one 
of  the  risks  of  the  service  ?  Such  a  fact  is  not  to  be  deter- 
mined by  the  opinion  of  witnesses,  but  by  the  jury,  from  all 
the  facts  and  circumstances.  Serious  objections  are  made 
to  the  instructions  given  on  behalf  of  the  appellee.  In- 
structions must  always  be  considered  with  reference  to  the 
facts  as  developed  by  the  evidence.  In  this  case  it  is  con- 
ceded that  the  appellant  knew,  by  its  foreman,  which  in 
legal  effect  was  the  same  as  if  it  had  been  presented  to  the 
directory  at  a  regular  meeting,  that  unexploded  dynamite 
was  left  in  the  quarry  where  appellee  was  required  to  work. 
With  this  knowledge,  did  the  appellant  negligently  allow  it 
to  remain  ?  Or,  in  other  words,^  did  it  exercise  reasonable 
care  and  diligence  in  view  of  the  danger  attending  such  an 
explosive,  after  it  had  knowledge  of  its  presence,  to  remove 
it  ?  This  is  the  view  presented  by  the  first  instruction,  and 
while  it  might  have  been  more  carefully  worded,  yet  we  do 
not  think  it  could  have  misled  the  jury. 

The  second  instruction  declares  it  was  the  duty  of  the 
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appellant  to  remove  such  unexploded  dynamite,  or  at  least 
so  guard  it  as  to  prevent  harm  to  its  employes.  As  we 
have  heretofore  stated,  that  was  its  duty.  But  it  is  said 
that  the  instruction  is  imperative  and  unqualified  as  to  the 
diligence  and  care  to  be  exercised  to  do  so. 

It  must  be  remembered,  in  this  connection,  that  the  fore- 
man testified  that  the  dynamite  could  have  been  readily 
seen,  at  least  by  one  looking  for  it,  and  this  was  urged  as  a 
reason  for  non-liability.  This  instruction  might  properly 
have  been  qualified  also,  but  it  did  not,  in  our  judgment, 
mislead  the  jury  in  view  of  the  evidence.  The  third  in- 
struction, which  declares  in  effect  that  Stugle,  who,  it  is 
claimed  by  appellant,  had  put  the  dynamite  there  before  he 
left  appellant's  employment,  was  not  a  fellow-servant  with 
appellee,  states  the  law  correctly.  The  fourth  and  fifth 
instructions  were  properly  given  and  state  the  law  correctly. 
The  court  gave  instructions  for  the  appellant  which  were 
as  broad  and  favorable  to  it  as  could  be  reasonably  asked. 
Error,  however,  is  assigned  on  the  refusal  of  the  court  to 
give  two  instructions  asked  on  its  behalf.  One  instruction 
was  to  the  effect  that  if  any  witness  had  "  sworn  falsely 
and  willfully  to  any  material  fact,"  then  the  jury  might  re- 
ject all  of  such  witness'  testimony,  "whenever  any  facts 
testified  to  bv  him  are  not  confirmed  bv  other  witnesses 
whom  they  do  not  find  have  sworn  willfully  and  falsely." 
This  instruction  is  peculiarly  constructed  and,  for  that  rea- 
son, is  subject  to  criticism,  if  not  rejection.  But  it  is,  in 
effect,  like  one  which  was  held  to  be  erroneous  by  the  Su- 
preme Court  in  the  case  of  Angelo  v.  Faul,  85  111.  106. 

This  instruction  authorizes  the  rejection  of  all  of  a 
witness'  testimony,  if  he  has  sworn  willfully  false,  with- 
out it  is  supported  by  other  unimpeached  witnesses,  dis- 
regarding the  common  experience  of  courts  in  trials  that 
frequently  facts  and  circumstances  developed  by  the  evi- 
dence, are  the  very  strongest  corroboration  and  confirmation 
of  the  truth  of  testimony.  The  Supreme  Court,  in  the 
above  case,  recognizes  this  palpable  fact.  Had  the  instruc- 
tion concluded  that  such  witness'  testimonv  mi^rht  be  en- 
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tirely  disregarded,  except  wherein  it  was  corroborated  by 
"  other  credible  evidence,"  then  such  an  expression  would 
have  included,  not  only  the  evidence  of  the  credible  wit- 
nesses, but  facts  and  circumstances  as  well,  and  would  have 
been  unobjectionable,  and,  doubtless,  in  such  form,  would 
have  been  given  by  the  court.  There  was  no  error  com- 
mitted in  its  refusal. 

The  second  refused  instruction  was  properly  refused.  It 
asserts  that  if  dynamite  was  found  in  the  quaiTy,  and 
appellee  knew  it,  and  continued  there  without  any  jyromise 
to  remove  it,  and  he  was  injured,  without  exercising  due  care, 
then  he  can  not  recover.  The  trouble  with  this  instruction 
is  the  portion  italicized.  The  appellant  not  only  did  prom- 
ise to  remove  it,  but  actually  gave  the  order  to  do  so  in 
the  presence  of  the  appellee,  which  at  least  was  equivalent 
to  a  promise  to  the  appellee  himself,  and  was  also  a  recogni- 
tion of  the  duty  it  owed  to  him,  as  a  matter  not  only  of 
common  prudence  but  of  humanity.  After  such  promise 
or  order,  appellee  had  a  right  to  suppose  that  order  had 
been  pro])erly  executed  with  that  degree  of  cliligentje  and 
care  that  the  danger  of  alloAving  it  to  remain  required.  The 
instruction  assumes  as  a  basis  for  a  declaration  of  law  as  to 
non-liability,  a  fact  directly  the  converse  of  that  which  the 
undisputed  evidence  shows,  viz.,  that  he  did  7iot  continue 
there  without  any  promise  to  remove  it.  The  instruction 
was  properly  refused. 

There  being  no  material  error  in  the  record,  the  judgment 
is  affirmed.  Judgment  ajjinaed. 


47       348 
109     ^  26 


The  Ohio  &  Mississippi  Railway  Company 

V. 

Charles  W.  McGehee. 

Railroads — Removal  of  Farm  Crossing^Sec.  1,  Chap,  114,  Starr  <Sb 
0.  Ill,  Stats,— Fann  Crossings— Damages. 

1.    Every  statute  imposing  a  duty  upon  one  person  for  the  benefit  of 
another  implies  the  existence  both  oi  a  liability  and  a  remedy,  though 
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none  is  specifically  provided,  where  an  injury  results  from  the  failure  to 
perform  such  duty. 

2.  Where,  after  a  farm  crossing  lias  been  put  in,  it  is  removed  and  not 
r<3placed  by  the  company,  so  that  a  landed  proprietor  can  not  cross  the 
railroad  track  at  any  place  reasonably  convenient  to  his  property,  an  act^ion 
at  common  law,  based  upon  the  statutory  duty  of  the  company,  will  lie 
for  damages  sustained  thereby,  and  the  burden  is  on  the  plaintiff ,  in  such 
case,  to  show  what  amount  of  damages  was  caused  by  such  act. 

3.  In  case  of  the  removal  of  such  crossing,  crops  in  fields  usually 
approached  thereby  should  be  cared  for  and  harvested  and  the  damages 
should  be  limited  to  the  additional  expense  occasioned  by  such  removal. 

[Opinion  filed  March  11,  1893.] 

Appeal  from  the  Circuit  Court  of  Gallatin  County;  the 
Hon.  S.  Z.  Landis,  Judge,  presiding. 

Messrs.  Carl  Eoedel  and  Pollard  &  Werner,  for  appel- 
lant. 

Messrs.  Pillow  &  Millspaugh,  for  appellee, 

Mr.  Justice  Sample.  The  appellee  brought  this  suit  to 
recover  damages  arising,  as  alleged,  from  the  taking  up 
and  removing  his  farm  crossing  by  appellant:  The  second 
count,  upon  which  appellee  relies,  avers  that  he  was  in  pos- 
session of  and  cultivating  in  corn  a  certain  tract  of  land,  and 
had  matured  a  large  crop;  that  appellant  owned  and  oper- 
ated a  railroad  that  passed  through  said  farm,  and  it  became 
and  was  its  duty  to  construct  and  maintain  a  f  jirm  crossing 
so  he  might  pass  over  the  same  and  thereby  reach  different 
parts  of  his  land;  that  appellant  had  constructed  such  cross- 
•  ing,  but  its  servants,  in  the  line  of  their  employment,  tore 
up  and  destroyed  the  same  and  refused  to  rebuild;  that  the 
crossing  was  destroyed  without  notice  to  appellee  and  was 
not  discovered  by  him  until  it  was  too  late  to  give  the  stat- 
utory notice  and  have  the  same  rebuilt  before  said  com  in 
the  field  was  destroyed;  that  said  crossing  was  necessary  to 
the  enjoyment  and  use  of  said  land,  and  the  securing  of  the 
crops.     On  trial  before  a  jury  a  verdict  was  returned  in 
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favor  of  appellee  in  the  sum  of  seventy  dollars,  which  was 
sustained  by  the  court. 

The  errors  assigned  relate  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  and  the  instructions  given  and 
refused. 

The  errors  assigned  as  to  the  instructions,  go  to  the  founda- 
tion of  the  action,  the  contention  of  appellant  being  that  an 
action  will  not  lie  against  a  railroad  company  to  recover 
such  damages ;  that  the  statute  declares  the  kind  of  injury 
for  which  damage  may  be  recovered,  which  is  exclusive  of 
any  other,  and  that  in  this  case  the  only  remedy  is  to  require 
the  company  to  build  the  crossing ;  or,  on  failure,  for  the 
land  owner  to  build,  and  recover  the  statutory  damages. 
Sec.  1,  Chap.  1 14,  Par.  62,  111.  Stats.,  provides :  "  That  every 
railroad  corporation  shall  erect  and  thereafter  maintain 
fences    *     *    *    suitable  and  sufficient  to  prevent  cattle 

*  *    *    or  other  stock  from  getting  on  such  railroad 

*  *  *  with  gates  or  bars  at  the  farm  crossings  of  such  rail- 
road, which  farm  crossings  shall  be  constructed  by  such  cor- 
poration when  and  where  the  same  may  become  necessary 
for  the  use  of  the  proprietors  of  the  lands  adjoining  such 
railroad ;  and  shall  also  construct  *  *  *  and  thereafter 
maintain  at  all  road  crossings  now  existing  or  hereafter 
established,  cattle  guards  *  *  *  sufficient  to  prevent 
cattle  *  *  *  and  other  stock  from  getting  on  such  rail- 
road ;  and  when  such  fences  or  cattle  guards  are  not  made  as 
aforesaid,  or  wl^en  such  fences  or  cattle  guards  are  not  kept  in 
good  repair,  guch  railroad  corporations  shall  be  liable  for  all 
damage  which  may  be  done  by  the  agents,  engines  or  cars  of 
such  corporation  to  such  cattle  *  *  *  or  other  stock 
thereon,  and  reasonable  attorney's  fees."  It  will  be  observed,- 
first,  that  this  section  onl}'^  declares  a  liability  for  failure  to 
construct  or  maintain  fences  or  cattle  guards ;  second,  that 
such  liability  for  such  failure  is  limited  to  damages  done  by 
the  agents,  engines  or  cars  of  such  corporation  to  cattle  or 
other  stock  getting  on  such  railroad ;  third,  that  the  farm 
crossings  are  required  "  for  the  use  of  the  proprietors  of  the 
land  adjoining  such  railroad ;"  fourth,  that  no  liability  is 


Fourth  District — August  Term,  1892.      351 

O.  &  M.  Ry.  Co.  V.  McGehee. 

Ill  ■  -      ji  ^  -  ■  .  -^ 

declared  by  this  section  for  a  failure  to  construct  or  main- 
tain such  farm  crossing — it  merely  imposes  the  duty. 

In  this  view,  the  case  is  very  different  from  that  of  P.  D. 
&  E.  Ry.  Co.  V.  Schiller,  12  111.  App.  443,  relied  on  by  apj)el- 
lant,  where  the  injury  was  to  crops,  occasioned  by  hogs 
getting  through  insufficient  cattle  guards  and  fences  into 
the  plaintiff's  field.  In  such  a  case  the  statute  declares  a 
liability,  and  the  kind  of  injury  from  which  such  liability 
arises.  The  court  held  that  in  such  a  case  the  statute  pre- 
scribed a  special  duty  and  enforced  its  perfonnance  by  a  spe- 
cial liability  which  in  that  case,  under  the  aVerments  of  the 
declaration,  was  exclusive. 

In  the  case  under  consideration,  the  statute,  as  heretofore 
suggested,  does  not  enforce  the  special  duty  by  providing  any 
special  or  other  liability  for  damages  done.  But  the  rule 
is  fundamental  that  every  statute  imposing  a  duty  on  one 
person  for  the  benefit  of  another,  implies  the  existence 
both  of  a  liability  and  a  remedy,  though  none  is  specifically 
provided,  where  an  injury  results  from  tlie  failure  to  per- 
form such  duty.  In  Sedgwick  on  Statutory  and  Constitu- 
tional Law,  p.  92,  it  is  said:  "  And  the  general  rule  that  in 
every  case  where  a  statute  enacts  or  prohibits  a  thing  for 
the  benefit  of  a  person  he  shall  have  a  remedy  upon  the 
same  statute  for  the  thing  enacted  for  his  advantage  or  for 
the  recompense  of  a  wrong  done  to  him  contrary  to  the  law 
in  question,  is  declared  by  the  text  writers  of  our  juris- 
prudence. If  a  new  right  is  created  by  statute  and  no  rem- 
edy prescribed  for  the  party  aggrieved  by  the  violation  of 
such  right,  the  court,  upon  the  principle  of  a  liberal  and  com- 
prehensive interpretation  of  the  statute,  will  presume  that 
it  was  the  intention  of  the  legislature  to  give  the  party  ag- 
grieved a  remedy  by  a  common  law  action  for  the  violation 
of  his  statutory  right,  and  he  will  be  permitted  to  recover 
in  an  appropriate  action  founded  upon  the  statute."  Citing 
several  authorities  in  support  of  the  text. 

The  provision  of  the  statute  by  which  the  railroad  com- 
pany may  be  compelled  to  construct  such  farm  crossing,  or 
pay  another  for  doing  so,  does  not  afford  a  remedy  for  a 
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wrong  done,  nor  provide  for  recompensing  the  party  ag- 
grieved for  the  damages  sustained.  It  merely  provides  a 
method  for  enforcing  a  statutory  duty,  regardless  of  the 
question  as  to  whether  or  not  damages  have  been  sus- 
tained. If  that  was  all  the  remedy,  a  portion  of  the  cross- 
ing sufficient  to  make  it  impassable  might  be  removed 
frequently,  in  which  case  the  proprietor  of  the  land  would  be 
limited  in  his  right  of  redress,  merely  to  give  the  ten  days 
notice  after  each  removal  to  repair  the  same.  Doubtless,  it 
is  true,  primarily,  that  until  the  proprietor  has  given  notice 
where  he  wants  the  crossing  located,  or  it  is  determined 
where  it  is  "  reasonably  convenient,"  as  the  word  "  neces- 
sary "  is  interpreted  to  mean  in  the  case  of  Chalcraft  v. 
L.  E.  &  St.  L.  E.  R.  Co.,  113  111.  86,  no  consequential  dam- 
ages could  be  said  to  arise.  But  after  the  crossing  is  actu- 
ually  put  in  and  thereafter  removed  hy  the  company  and  not 
replaced,  so  that  the  proprietor  can  not  cross  the  railroad  at 
any  place  reasonably  convenient,  then  it  is  thought  an 
action  at  common  law,  based  upon  the  statutory  duty,  will 
lie  for  damao:es  sustained  therebv.  If  our  view  of  the  law 
is  the  correct  one,  the  court  did  not  err  in  refusing  to  give 
to  the  jury  the  defendant's  second  and  third  instructions. 

The  second  of  plaintiff's  instructions  is  erroneous  in  this, 
that  it  raises  the  question  of  mitigation  of  damages,  which 
is  not  considered  involved  in  the  case.  The  only  question 
in  the  case  as  to  damages  was  what  was  the  amount  sus- 
tained by  reason  of  the  defendant's  alleged  wrongful  act. 
The  burden  was  on  the  plaintiff  to  show  what  amount  of 
damages  was  caused  by  such  act.  He  could  not  sit  down 
and  let  his  corn  rot  in  the  field  merely  because  the  most 
convenient  way  of  access  to  it  had  been  removed  by  defend- 
ant. It  was  his  duty — affirmative  duty — to  proceed  in  the 
most  practicable  way  remaining  to  gather  his  corn.  The  re- 
moval of  the  crossing  did  not  cause  the  injury,  except  in  so 
far  as  it  made  the  removal  of  the  corn  to  the  south  side 
more  inconvenient  and  expensive.  The  act  of  removal  of 
the  crossing  was  not  malicious,  and  the  injury  occasioned 
by  the  rain  setting  in  earlier  than  usual,  or  falling  in  un- 
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usual  abundance,  was  not  the  natural  result  of  the  miscon- 
duct which  could  reasonably  have  been  foreseen  or  expected. 
Phillips  V.  Dickerson,  85  111.  11. 

The  plaintiff  testified  that  as  much  as  thirty  days  inter- 
vened between  the  discovery  that  the  crossing  was  gone  and 
the  setting  in  of  the  wet  weather,  during  which  time  he  was 
working  in  another  field.  Under  the  evidence  in  this  rec- 
ord, the  damages  should  have  been  limited  to  the  additional 
expense  occasioned  by  the  removal  of  the  crossing,  which, 
as  shown  by  the  evidence,  was  three  cents  per  bushel  on 
650  bushels  of  corn,  or  $19.50. 

For  the  errors  indicated  the  judgment  will  be  reversed 

and  the  cause  remanded. 

Reversed  and  remanded. 


The  St.  Louis,  Alton  &  Terre  Haute  Railroad 

Company 

V. 

America  Carr,  Administratrix. 

Railrocids  -Negligence  —  Perfional  Injury  —  Intoxicated  Passenger — 
Knowledge  of  Condition  by  Servants  of  Company— Station  Agent — 
Newsboy. 

1.  If  servants  of  a  railroad  company  knew  that  a  passenger  on  one  of 
its  trains  was  in  a  state  of  unconsciousness,  through  intoxication,  and 
knew  that  while  in  that  condition  he  was  sitting  on  the  re«,r  steps  of  the 
last  car  of  said  train  while  the  same  was  in  motion,  and  permitted  him 
to  remain  there,  whereby  he  fell  off  and  was  killed,  the  company  is  liable 
in  damages. 

2.  The  law  does  not,  however,  as  a  rule,  impose  the  duty  on  railroad 
companies  to  protect  their  passengers,  while  on  their  trains,  from  tlie 
passenger's  own  negligence.  Their  duty  is  to  furnish  a  safe  and  con- 
venient mode  of  transportation,  of  which  the  passenger  is  to  avail  him- 
self, and  then  safely,  in  that  mode,  to  transport  him.  They  do  not  have 
to  watch  the  doors  or  windows  to  prevent  passengers  from  jmnping  or 
falling  off  their  trains. 

8.    If  a  passenger  voluiitarily  becomes  intoxicated,  the  law  does  not 
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impose  the  duty  on  the  common  carrier  to  place  a  guard  over  such  pas- 
senger to  prevent  him  £rom  injuring  himself,  or  placing  himself  in  a 
place  of  danger. 

4.  In  the  case  presented,  this  court  holds  that  no  evidence  was  intro- 
duced to  show  negligence  on  the  part  of  any  agent  of  the  company,  which 
would  create  a  liability  or  uphold  the  judgment  in  plaintiff's  favor. 

[Opinion  filed  March  11,  1893.] 

Appeal  from  the  Circuit  Court  of  Franklin  County;  the   ' 
Hon.  Joseph  F.  Robarts,  Judge,  presiding.     . 

Messrs.  F.  M.  Youngblood  and  W.  S.  Cantrell,  for 
appellant. 

Mr.  C.  H.  Layman,  for  appellee. 

Mr.  Justice  Sample.  This  suit  was  broup^ht  by  appellee 
to  recover  damages  for  the  death  of  her  intestate  caused,  as 
alleged,  by  the  negligence  of  the  appellant. 

The  case  was  tried  before  the  judge  of  the  court  with- 
out a  jury  and  judgment  rendered  in  favor  of  appellee  in 
the  sum  of  $5,000,  and  a  motion  made  for  a  new  trial  wa3 
overruled.  The  principal  error  assigned  and  discussed  is 
that  the  evidence  does  not  support  the  judgment.  The 
declaration  in  substance  charges,  that  on  the  4rth  day  of 
June,  1890,  the  appellant  was  possessed  of  and  operating 
a  certain  railroad,  extending  from  Du  Quoin,  in  Perry  County, 
and  thence  in  an  east  and  southeast  direction  through  the 
County  of  Franklin,  to  Eldorado,  in  Saline  County,  with 
locomotive,  engine  and  cars,  run  and  operated  thereon  by 
steam  power  for  the  transportation  of  passengers,  etc. 
That  the  deceased  in  his  lifetime,  at  Du  Quoin,  on  the  4th 
day  of  June,  1890,  became  and  was  a  passenger  on  appel- 
lant's railroad  to  be  by  it  for  certain  fees  and  reward,  then  and 
there  paid  it  by  deceased,  safely  carried  from  Du  Quoin  to 
Benton,  on  its  said  railroad.  That  it  thereupon  became 
the  duty  of  appellant  to  so  safely  carry  deceased  from  Du 
Quoin  to  Benton,  and  use  all  due  care  and  caution  for  his 
safety  and  protection.     It  further  charges  that  appellant 
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did  not  so  safely  carry  the  deceased  and  did  not  use  all  due 
care  and  caution  for  his  safety  and  protection,  but  on  the 
contrary  the  defendant  then  and  there  knowing  the  fact 
that  said  deceased,  while  on  its  said, cars  as  such  passenger, 
was  intoxicated  and  unaware  of  the  dangerous  and  peril- 
ous situation  he  was  in,  knowingly  and  negligently  permit- 
ted deceased  to  sit  and  remain  sitting  for  the  space  of  one 
half  hour  in  a  state  of  unconscious  intoxication  on  the  steps 
of  the  rear  end  of  the  rear  car  of  said  train  while  the  same 
was  being  run  at  a  great  rate  of  speed,  and  that  while  the 
deceased  was  so  sitting,  the  defendant  knowing  the  fact  that 
he  was  intoxicated  and  unconscious  of  his  danger,  and  in  con- 
sequence of  his  so  fitting  and  remaining  in  such  hazardous 
situation  with  the  knowledge  of  defendant,  and  in  conse- 
quence of  the  great  rate  of  speed  with  which  said  train  was 
being  operated  at  a  point  one  half  mile  east  of  Mulkey- 
town  station,  on  said  railroad,  the  deceased  was  then  and 
there  suddenly  and  violently  thrown  from  said  train  down 
to  and  upon  the  ground,  in  consequence  of  which  fall  his 
skull  was  fractured  and  crushed,  and  he  was  instantly 
killed. 

The  defendant  filed  the  plea  "  not  guilty,"  upon  which 
issue  was  joined.  A  stipulation  was  filed  agreeing  that  all 
evidence  in  the  case  should  be  heard  under  the  general  issue 
the  same  as  if  properly  or  specially  pleaded.  No  question 
arises  on  the  introduction  or  rejection  of  evidence,  and  the, 
primary  question  before  this'  court  is,  whether  there  is  suf- 
ficient evidence  in  the  record  to  sustain  the  finding  of  the 
court  below  on  the  question  of  negligence.  The  evidence 
discloses  the  following  facts :  That  the  deceased,  William 
Carr,  on  theith  day  of  June,  1890,  purchased  a  ticket  for 
transportation  from  Du  Quoin  to  Benton,  over  appellant's 
road;  that  he  boarded  a  freight  train  at  Du  Quoin 
about  11  A.  M.  on  that  day,  which  train  had  attached  one 
passenger  oar  and  a  "combination  car"  for  passengers,  mail, 
baggage,  and  express,  the  latter  being  the  rear  car.  The 
seats  in  the  "combination  car"  were  at  the  front  end,  as  the 
car  was  then  attached  to  the  train,  with  a  partition  between 
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tliem  and  that  portion  of  the  car  used  for  other  pur|)oses. 
Entrance  to  the  rear  platform  was  obtained  by  opening  a 
door  in  said  partition,  then  follow  an  alley-way  on  the 
south  side  of  said  car. 

The  deceased  was  somewhat  under  the  influence  of  liquor 
when  he  got  on  the  train  at  Du  Quoin,  although  there  is  no 
evidence  to  show  that  any  one  connected  with  the  railroad 
company  knew  that  fact  at  that  time.  He  took  a  seat  near 
the  rear  of  the  passenger  apartment  of  the  combination  car. 
The  conductor  took  up  his  ticket  about  three  miles  out  from 
Du  Quoin,  when  Carr  laughingly  remarked  to  the  conductor, 
"  Say,  Barney,  I  want  to  get  off  at  Buckner."  The  con- 
ductor savs  from  this  remark  he  surmised  that  he  was  in- 
toxicated.  There  were  two  brakemen  with  the  train,  one 
looking  after  the  front  portion  and  the  other  tlie  rear  por- 
tion of  the  train.  The  front  brakeman  did  not  know  Carr, 
as  that  was  his  first  trip  over  that  portion  of  the  road.  He 
saw  Carr  at  Du  Quoin  on  the  station  platform,  but  did  not 
see  him  thereafter  so  far  as  disclosed  by  this  record.  The 
rear  brakeman  knew  Carr,  and  first  recognized  him  when  near 
Mulkeytown,  the  first  station  east  of  Du  (Juoin.  Carr  was 
then,  as  this  witness  testified,  not  very  drunk  nor  very  sober. 
When  the  train  whistled,  Carr  and  another  man  got  up,  but 
as  this  witness  had  to  attend  to  his  duties,  he  did  not  notice 
whether  they  went  out  or  not.  When  the  train  arrived  at 
Mulkeytown,  one  witness,  who  was  standing  with,  or  near 
several  other  persons,  who  testified  about  the  same  fact, 
says  he  saw  Carr  sitting  on  the  steps  of  the  rear  platform 
of  the  combination  car.  The  other  witnesses,  several  of 
them,  among  others,  the  station  agent,  testify  that  they  saw 
him  sitting  there  as  the  train  passed  the  depot  platform  as 
it  pulled  out  for  the  next  station.  All  these  witnesses 
thought  Carr  was  intoxicated,  although  Carr  did  not  move 
or  speak.  lie  sat  with  his  elbows  on  his  knees  with  his 
head  resting  in  his  hands. 

The  newsboy  got  on  the  train  as  it  pulled  out,  where  Carr 
was  sitting,  and  he  was  told  by  one  or  more  of  the  by- 
standers, as  the  train  was  moving  out,  to  take  Carr  in,  or 
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he  might  fall  off ;  the  agent  spoke  to  the  newsboy  to  that 
effect.  It  further  appears  that  none  of  the  trainmen  heard 
this  request,  and  none  of  them  saw  Carr  on  the  rear  steps 
of  the  rear  car.  If  further  appears  that  none  of  the  train 
men  saw  Carr  after  the  time  above  mentioned,  when  they 
respectively  state  they  saw  him  on  the  train  east  of  Du  Quoin, 
and  between  that  station  and  IMulkeytown.  The  body  of 
Carr  was  found  about  one-half  mile  east  of  Mulkeytown, 
where  he  had  evidently  fallen  from  the  train.  The  evidence 
shows  that  the  newsboy  shook  Carr,  and  told  him  to  get 
inside,  and  then  passed  in  himself,  without  noticing  whether 
Carr  came  in  or  not,  and  did  not  tell  the  conductor,  or 
either  of  the  brakemen,  about  Carr  or  his  situation.  It  fur- 
ther appears  that,  after  the  train  left  Mulkeytown,  the  con- 
ductor went  through  the  train,  to  collect  fare,  and,  as  he 
says,  went  through  to  the  rear  end  of  the  combination  car 
and  that  no  one  was  thei|  on  the  rear  platform,  or  steps ; 
he  did  not  think  of  Carr,  and  did  not  know  he  was  not  on 
the  train  until  after  it  had  passed  a  station  called  Christo- 
pher, when,  remembering  the  remark  that  Carr  wanted  to 
get  off  at  Buckner,  he  missed  him,  and  then  supposed  he  had 
got  off  at  some  other  station.  It  also  appears  that  the 
station  agent  at  ifulkeytown  did  not  signal  the  train  to 
stop  after  he  saw  where  Carr  was,  though  he  says  he  could 
have  done  so. 

There  is  no  witness  who  testified  to  the  extent  of  Carr's 
intoxication,  except  to  say  that  they  thought  he  was  drunk 
from  his  appearance  as  he  sat  on  the  rear  platform,  other 
than  the  train  men,  and  one  man  who  saw  him  on  the  train 
and  before  he  got  on.  While  at  Mulkeytown  he  did  not 
speak  to  any  one  or  move.  The  witness  who  testified  to 
seeing  him  before  he  got  on  the  train  at  Du  Quoin  said  he 
was  drunk,  but  could  walk.  There  is  no  evidence  to  show 
that  he  was  assisted  on  the  train  or  while  in  the  train,  or 
that  he  staggered  in  walking.  Apparently,  he  had  com- 
mand of  hhnself . 

It  is  believed  that  the  foregoing  statement  contains  a 
full  and  fair  summary  of  the  evidence.    It  will  be  observed 
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that  the  declaration  bases  the  right  of  recovery  on  the  al- 
leged fact  that  Carr  was  in  a  state  of  unconsciousness  from 
intoxication,  and  that  appoUant  knowingly  and  negligently 
permitted  him  to  remain  on  the  rear  steps  of  said  coach  in  a 
place  of  danger  unknown  to  him  but  to  appellant,  whereby 
he  was  killed.  There  is  no  claim  that  Carr  was  in  the  ex- 
ercise of  any  care  for  himself.  That  is  sought  to  be  excused 
by  the  averment  of  his  condition.  It  is  undoubtedly  the 
law  that  if  the  appellant  knew  Carr,  while  on  its  train  as  a 
passenger,  was  in  the  condition  averred,  and  knew  that  he, 
while  in  that  condition,  was  on  the  rear  steps  of  said  car 
while  the  train  was  in  motion,  and  permitted  him  to  re- 
main there,  from  which  he  fell  and  was  killed,  it  would  be 
liable  in  this  action  under  such  a  state  of  facts;  the  element 
of  care  would  not  necessarily  be  involved,  as,  to  knowingly 
permit  a  passenger  to  remain  on  the  train  at  such  a  place, 
with  a  knowledge  of  such  a  state  of  intoxication,  would  be 
gross  negligence,  amounting  to  a  reckless  disregard  of  human 
life. 

This  statement  is  made  on  the  theorv  that  a  railroad 
company  receives  a  passenger,  knowing  his  condition  is  such 
as  that  averred,  or  afterward  knew  such  condition,  and 
knows  the  peril  in  which  such  passenger  places  himself,  and 
knowingly  allows  him  to  so  remain.  It  may,  however,  be 
stated  as  a  rule  that  the  law  does  not  impose  the  duty  on 
railroad  companies  to  protect  their  passengers  while  on  their 
trains  from  the  passeng»3rs'  own  negligence.  Their  duty  is 
to  furnish  a  safe  and  convenient  mode  of  transportation,  of 
which  the  passenger  is  to  avail  himself,  and  then  to  safely 
in  that  mode  transport  him.  They  do  not  have  to  watch 
either  the  doors  or  windows  to  prevent  passengers  from 
jumping  or  falling  oflf  the  train. 

If  a  passenger  voluntarily  becomes  intoxicated,  the  law 
does  not  impose  the  duty  on  the  common  carrier  to  place  a 
guard  over  such  passenger  to  prevent  him  from  injuring 
himself,  or  placing  himself  in  a  place  of  danger.  If  a  pas- 
senger, however,  while  in  such  condition  as  averred,  does 
place  himself  in  a  place  of  peril,  then  before  the  company 
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can  be  held  liable  if  an  injury  results  therefrom  it  must  be 
proven  that  the  agents  or  servants  operating  the  train  knew 
that  fact — not  that  they  should  have  known  it  because  of 
any  duty  by  law  imposed  on  the  company  to  watch  such  • 
passenger — but  the  actual  fact  of  such  perilous  position  must 
be  brought  home  to  the  knowledge  of  the  servants  operating 
such  train.  The  company  was  not  bound  to  have  its  serv- 
ants at  the  rear  platform  of  the  coach  on  which  Carr  was 
sitting  at  Mulkeytown,  for  the  reason  that  it  owed  him  no 
such  duty,  as  he  had  not  indicated  any  intention  of  alight- 
ing there,  and  in  fact,  he  did  not  intend  to  do  so.  Neither 
did  it  owe  him  any  duty  to  learn  or  find  out  where  he  was 
on  the  train.  As  lias  heretofore  been  stated,  it  is  not  claimed 
that  there  is  any  evidence  to  show  that  any  of  the  men  op 
crating  the  train  actually  knew  or  had  any  reason  for  be- 
lieving that  Carf  was  on  the  platform  of  the  coach  from 
which  he  fell.  The  only  notice  that  the  appellant  had  of  it 
was  through  the  station  agent  at  Mulkeytown.  He  saw 
Carr  on  the  rear  platform  as  the  train  pulled  past  the  sta- 
tion, lie  had  no  other  notice  of  Carr's  condition  than  that 
derived  from  that  cursory  observation.  No  one  at  the  sta- 
tion actually  knew  his  condition;  there  is  no  evidence  to 
show  that  Carr  spoke  or  moved  or  was  leaning  up  against 
the  car  for  support.  The  evidence  of  all  tlie  witnesses  who 
saw  Carr  at  Mulkeytown  was  to  the  effect  that  he  was  sup- 
porting his  head  in  his  hands  with  his  elbows  resting  on  his 
knees — not  the  position  for  a  man  who  w^as  helpless  or  in  a 
state  of  unconsciousness  from  intoxication.  The  condition 
of  Carr,  so  far  as  the  agent  could  have  known  it  at  that 
time,  and  his  relation  to  the  operation  of  the  train,  did  not  so 
imperatively  require  him  to  take  charge  of  or  stop  the  train 
until  Carr  could  be  removed,  that  if  he  did  not  do  so  the  com- 
pany would  be  liable.  The  agent  did  not,  and  could  not  have 
known  at  the  time,  that  Carr  was  in  that  unconscious  state 
from  intoxication  averred  in  the  declaration,  and  he  had  no 
opportunity  to  learn  such  fact.  We  do  not  find  from  the 
evidence  that  the  fact  of  such  condition,  if  it  did  exist,  was 
brought  to  the  knowledge  of  any  of  the  agents  of  the  ap 
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]iellant  conducting  the  train.  It  is  not  claimed  that  the 
newsboy  was  the  agent  of  the  a])pel]ant.  lie  was  engaged 
in  a  private  enterprise,  as  much  so  as  an  expressman,  and  no 
more  ch:)sely  related  to  the  operation  of  the  train  or  the 
transaction  of  the  business  of  the  a])pellant  than  the  mail 
agent.  Had  he  been  the  agent  oi;  the  appellant  then  it 
Avould  have  been  his  duty  to  have  investigated  and  learned 
the  true  condition  of  Carr  after  having  found  him  on  the  rear 
stei)s  of  the  coacli  platform,  and  if  he  was  so  drunk  «'is 
averred,  to  have  taken  him  inside  or  taken  some  measures  to 
have  secured  his  safetv. 

The  court  below  expressly  held  that  there  was  no  evidence 
to  show  negligence  on  the  part  of  the  men  operating  the 
train,  with  which  holding  we  agree,  and  go  further,  and  hold 
that  there  is  no  evidence  to  show  negligence  on  the  part  of 
any  agent  of  the  appellant  which  would  create  a  liability, 
or  uphold  the  judgment  rendered  in  this  case.  The  judg- 
ment is  therefore  reversed  and  remanded. 

Iicvt/'acd  and  rcrnandtd. 


C,  C,  C.  &  St.  L.  Railway  Company 

V. 

Jesse  Arbaugh,  Administrator. 

Railroads— Negligence — Personal  Injury — Defective  Crossing — Con- 
tributory Negligence, 

1.  It  is  essential  to  the  ripjht  of  recovery  in  a  personal  injuiy  case, 
that  the  person  injured  was,  at  the  time  of  tlie  accident,  in  the  exercise 
of  due  and  reasonable  care. 

2.  In  an  action  brought  to  recover  for  the  death  of  a  person  at  a  rail- 
road crossing,  it  being  alleged  that  the  same  was  caused  by  the  defective 
condition  thereof,  this  coiut  holds,  in  view  of  the  evidence,  that  the  same 
was  occasioned  by  her  own  negligence,  and  tliat  the  judgment  against 
the  company  must  be  reversed. 

[Opinion  filed  March  11,  1893.] 
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Appeal  from  the  Circuit  Court  of  White  County;  the 
Hon.  Cakuoll  C.  Bogos,  Judge,  presiding. 

Mr.  John  T.  Dye,  for  appellant. 

Messrs.  P.  A.  Peakoe  and  C.  S.  Coxger,  for  appellee. 

Mr.  Justice  Sample.  The  appellee's  declaration  avers 
that  his  intestate  lost  her  life  by  the  negligence  of  appel- 
lant, which  consisted  in  permitting  the  planks  lying  along 
the  sides  of  the  rails,  at  a  certain  crossing,  to  become  split 
and  splintered  so  that  such  splinters  projected  above  the 
rails,  and  in  permitting  the  spikes  or  nails  which  had  held  the 
planks  in  their  places,  to  become  loose  and  work  up,  so  that 
they  also  projected  above  the  rails,  thus  forming  an  obstruc- 
tion to  those  passing  over  the  track.  It  is  averred  that  the 
deceased,  while  in  the  exercise  of  due  care,  in  attem2)ting  to 
pass  over  said  crossing,  had  her  foot  or  clothing  cauglit  by 
the  sj)linters  or  spikes  aforesaid,  and  was  there  held  until  a 
locomotive  ran  upon  and  struck  her  so  violently,  that  from 
the  injuries  so  received,  she  died.  It  will  be  observed  that 
the  negligence  charged  is  confined  wholly  to  the  condition 
of  the  crossing,  and  does  not  extend  to  the  operation  of  the 
train. 

It  is  clearly  proven  that  the  crossing  was  in  the  condition 
averred,  and  had  so  been  for  such  a  lengtli  of  time  that  the 
appellant  may  be  fairly  said  to  have  had  notice.  The  ques- 
tions of  fact  presented  in  this  record,  however,  are,  first,  did 
such  negligence  cause  the  injury  complained  of,  and  sec- 
ond, did  the  deceased  exercise  ordinary  care  for  her  own 
safety. 

The  facts  as  disclosed  by  the  evidence  were  that  the  de- 
ceased, who  was  a  middle-aged  lady,  rather  large  and  fleshy, 
in  company  with  a  young  lady,  named  Katie  Heck,  were 
walking  along  a  highway  that  crossed  appellant's  track, 
each  with  a  bucket  on  her  arm.  When  they  got  near  the 
crossing  they  saw  a  passenger  train  approaching,  which,  evi- 
dently, was  quite  close  upon  them,  as  is  shown  by  the  fol- 
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lowing  conversation  that  occurred  at  the  time  as  testified  to 
by  Katie  Heck,  the  only  eye  witness  other  than  the  engi- 
neer and  fireman.  Miss  Heck  testified  for  the  appellee: 
"  She,  Mrs.  Arbaugh,  asked  me,  *  Do  you  reckon  we  can 
cross  the  track  I '  I  said,  '  No,  we  can't ! '  She  said, '  I  guess 
we  can,  if  we  will  hurry.'  1  said,  '  All  right,  here  goes.'  " 
Q.  You  hurried  and  got  across  barely,  and  she  got  hit  ? 
A.  Yes,  sir.  Q.  When  you  got  on  the  track  you  left  Mrs. 
Arbaugh  and  ran  aliead  of  her  ?  A.  Yes,  sir.  Q.  Was 
she  running  ?  A.  I  don't  know^  Q.  1  ou  started  to  run 
with  a  jump,  and  ran  and  left  her  ?  A.  Yes,  sir.  Q.  You 
know  that  she  paused  during  the  conversation,  and  you 
started  from  nearly  a  stand  still?  A.  Kot  quite.  Q. 
Was  it  not  very  nearly  from  a  stand  still  ?  A.  Yes,  I  be- 
lieve it  was."  The  evidence  of  this  witness  further  shows 
that  when  she  looked  around,  after  getting  over  the  track, 
she  saw  that  the  engine  had  struck  and  thrown  Mrs.  Ar- 
baugh, and  as  she  puts  it,  was  ''  slinging  her  around." 

The  engine  was  drawing  a  passenger  train.  This  witness 
could  not  tell  how  far  the  train  was  from  the  crossing  at 
the  time  she  passed  over  it;  she  would  not  estimate  the  dis- 
tance in  any  way.  She  said  she  did  not  know.  It  appears, 
however,  that  she  had  pointed  out  the  distance  a  few  days 
after  the  accident  to  others  in  this  manner.  She  stood  at 
the  crossing  and  a  man  walked  down  the  railroad  track,  and 
after  he  had  got  down  some  distance,  stopped,  and  she  was 
asked,  "Is  this  the  place?"  and  she  replied,  '*- Yes,  about 
there  is  the  place."  That  distance  Avas  measured  and  found 
to  be  228  feet.  The  same  method  was  observed  in  ascer- 
taining the  distance  she  was  from  the  crossing  when  she 
turned  to  look  back  for  Mrs.  Arbaugh,  and  that  distance 
was  measured  and  found  to  be  thirty  feet. 

The  court  permitted  the  witnesses  who  made  such  meas- 
urements, to  testify  to  the  distance,  over  the  objection  of  the 
appellant. 

After  the  witnesses  had  testified  to  such  measurements 
Katie  Heck  was  recalled  and  cross-examined  further  as  to 
what  she  said  to  those  witnesses,  and  about  the  distance,  as 
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follows :  Q.  What  did  you  tell  Mr.  Arbaugh  about  the  loca- 
tion of  this  train  when  he  made  the  measurement,  a  day  or 
two  afterward  ?  A.  I  don't  remember  what  I  did  say.  Q.  Is 
it  not  a  fact  that  you  gave  him  no  definite  location  of  that 
train?  A.  I  don't  know.  Q.  Is  it  not  a  fact  that  you  did  not 
know  where  that  train  was  ?  A.  Yes,  sir.  Q.  Is  it  not  a 
fact  that  you  did  not  know  where  you  were  when  you  turned 
to  see  if  Mrs.  Arbaugh  had  escaped  ?    A.  Yes,  sir. 

Even  if  this  evidence  of  measurement  by  others  was  com- 
petent, as  to  which  it  is  not  necessary  now  to  decide,  it  is  very 
evident,  in  view  of  Katie  Heck's  statements,  that  it  is  not  to 
be  relied  upon.  It  is  not  shown  that  this  young  lady  could 
not  estimate  distance.  Her  testimony  does  not  indicate 
that  she  was  stupid  or  ignorant.  Doubtless  she  was  so 
excited  at  ihe  time  that  she  could  not  determine  the  dis- 
tance with  any  degree  of  accuracy,  and  therefore,  as  she 
testified  on  the  witness  stand,  she  did  not  know  the  distance. 
In  view  of  all  the  evidence  as  to  the  distance  the  engine 
was  from  the  crossing  at  the  time  Mrs.  Arbaugh  attempted 
to  pass  oyer  the  track,  it  is  clear  that  it  was  very  close,  so 
close  that  it  was  considered  very  hazardous  by  Katie  Heck 
to  attempt  to  cross,  although  she  started  first  and  was  an 
active  young  woman,  while  Mrs.  Arbaugh  was  much  older 
and  a  tolerably  large,  fleshy  woman. 

The  theory  of  the  appellee  is,  that  the  train  was  some 
distance  away,  and  therefore  Mrs.  Arbaugh  would  certainly 
have  passed  over  in  safety  if  she  had  not  been  detained  by 
her  foot  or  clothing  being  caught  in  the  spikes  or  splinters 
at  the  crossing. 

That  fact  is  relied  upon  as  evidence  that  she  -  was  so 
caught  and  detained,  for  there  is  no  other  evidence  of  deten- 
tion. Her  dress  was  torn  or  ripped  a  little  near  the  bottom 
hem,  but  the  dress  was  of  calico,  and  it  is  incredible,  even  if 
it  had  been  caught  on  the  head  of  one  of  the  spikes,  that 
she  would  have  been  detained  thereby  a  moment  of  time. 
Her  weight  and  strength  would  have  instantly  torn  it  loose. 
There  is  no  evidence  that  she  tripped  on  a  spike  or  splinter 
and  fell,  and  it  is  not  claimed  that  she  did.  It  is  evident 
from  the  manner  in  which  she  was  struck,  as  appeared  by 
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the  bruises  on  her  body  and  the  distance  that  she   was 
thrown,  that  she  had  not  fallen. 

It  is  considered  that  the  evidence  does  not  sustain  the 
averments  of  the  declaration  that  the  deceased  was  detained 
by  reason  of  the  defective  crossing,  or  the  averment  that 
she  was  in  the  exercise  of  due  and  reasonable  care  at  the 
time  of  the  accident  for  her  own  safety.  This  was  essential 
to  a  right  of  recovery.  "While  the  case  is  a  sad  one,  yet  the 
judgment  must  predominate  over  mere  sympathy.  The 
deceased  should  not  have  voluntarily  and  knowingly  put  in 
peril  her  life  by  attempting  to  cross  the  railroad'track  when 
an  approaching  train  was  so  near.  To  do  so  was  not  only 
not  using  ordinarj^  care,  but  was  exceedingly  reckless,  and,  t,s 
was  unfortunately  demonstrated,  fatally  dangerous.  In  the 
case  of  Ernst  v.  The  Harlem  Eiverli.  K.  Co.,  35  N.  Y.,  p.  9, 
Court  of  Appeals,  it  is  said,  where  one  knows  of  the  imme- 
diate proximity  of  an  advancing  trjiin,  whether  the  warning 
by  signal  be  given  or  not,  and  having  a  safe  and  reasonable 
opportunity  to  stop,  he  voluntarily  takes  the  risk  of  cross- 
ing in  front  of  it,  he  is  guilty  of  culpable  negligence,  and 
forfeits  all  claim  to  redress.  In  the  case  of  Kail  road  Co.  v. 
Huston,  95  U.  S.  687,  it  is  said :  "  If,  usincr  her  senses,  she 
saw  the  train  coming,  and  yet  undertook  to  cross  the  track, 
instead  of  w^aiting  for  the  train  to  pass,  the  consequences  of 
her  mistake  and  temerity  can  not  be  cast  upon  the  defend- 
ant."    The  judgment  will  be  reversed  and  not  remanded. 

Judgment  r<^vcrsed. 


School  Directors 

V. 
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''*   ®^'  James  M.  Newman. 

Schools— Teacher— Recovery  of  Wages — Incompetency— Illegal  Con- 
tract, 

1.    A  verdict  for dollars  is  a  nullity  upon  which  a  judgment  can 

not  be  entered  even  for  " dollars."    A  judgment  in  favor  of  a 
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given  person  must  represent  the  ultimate  fixed  and  precise  determi- 
nation of  the  judicial  proceeding  in  which  it  is  entered. 

2.  In  an  action  brought  by  a  teacher  to  recover  a  balance  claimed  to 
be  due  him  on  account  of  salary,  a  wrongful  discharge  bein^  alleged  bj' 
him,  this  court  holds,  in  view  of  the  evidence,  that  at  the  time  of  the  ac- 
ceptance of  the  employment  in  question,  the  plaintiff  had  no  certificate  of 
qualification  to  teach  for  the  term  of  the  contract  of  service:  that  said 
contract  was  illegal,  and  tliat  the  judgment  in  his  favor  must  be  re- 
versed. 

[Opinion  filed  March  11,  1S03.] 

Appeal  from  the  Circuit  Court  of  Washington  County; 
the  Hon.  George  W.  Wall,  Judge,  presiding. 

Messrs.  Watts  &  Watts  and  Charles  T.  Moore,  for  ap- 
pellants. 

Messrs.  Barthel  &  Farmer,  for  appellee. 

Mr.  Justice  Sample.  The  appellee  was  employed  to  teach 
the  school  of  appellant  for  a  period  of  six  months  at  850  per 
month.  After  having  taught  the  school  a  short  time — 
more  than  three  months — he  was  discharged  for  incompe- 
tency. The  salary  was  paid  to  him  monthly,  and  he  had 
received  $1 50.  Claiming  that  he  was  wrongfully  discharged, 
he  held  himself  in  readiness  to  teach  the  full  term,  and  not 
being  allowed  to  do  so,  at  its  expiration,  brought  a  suit  be- 
fore a  justice  of  the  peace  to  recover  $150,  the  balance 
claimed  to  be  then  due.  Before  the  trial,  the  directors 
brought  into  court  and  tendered  $26.19  and  accrued  costs, 
which  appellee  declined  to  receive,  and  the  cause  was  sub- 
mitted to  a  jury,  which  returned  a  verdict  in  favor  of  ap- 
pellee for dollars,  upon  which  the  justice  entered 

judgment  for dollars. 

Thereafter  this  suit  was  brought  in  the  Circuit  Court  as 
an  original  action,  and  the  foregoing  facts  as  to  the  proceed- 
ings before  the  justice  were  set  up  in  a  special  plea  as  a  bar, 
to  which  the  court  sustained  a  demurrer,  which  is  assigned 
for  error.    The  demurrer  to  the  plea  was  properly  sustained. 
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The  verdict  for dollars  was  a  nullity  upon  which  a 

judgment  could  not  be  entered  even  for '- —  dollars.    A 

judgment  must  represent  the  ultimate  fixed  and  precise 
determination  of  the  judicial  proceeding  in  which  it 
is  entered.  The  suit  was  for  the  recovery  of  money. 
Neither  the  verdict  nor  judgment  represented  the  conclusion 
of  the  law  upon  that  issue.  The  other  question  involved 
in  this  appeal  relates  to  the  validity  of  the  contract  of  em- 
ployment of  appellee. 

The  school  district  records  show  that  he  was  employed 
on  the  26th  day  of  June,  1890,  and  by  letter  was  notified  on 
the  same  day  of  such  employment,  to  which  appellee  replied 
by  letter  of  date  June  30th,  to  the  directors, ''  Yes,  I  guess 
I  will  take  the  school."  It  appears  from  the  evidence  that 
appellee  desired  $55  per  month,  but  when  notified  by  the 
letter  of  his  employment  and  the  salary,  he  was  requested 
to  answer  soon,  as  if  he  did  not  accept  a  Mr.  Cook  would 
get  the  school.  The  directors  relied  upon  the  letter  above 
as  an  acceptance,  and  did  not  take  any  other  steps  to  employ 
a  teacher.  Appellee,  in  his  letter  to  the  directors,  stated 
that  he  desired  to  commence  the  school  by  the  first  of  Sep- 
tember, or  not  later  than  the  middle  of  that  month.  The 
directors  desired  it  to  open  about  the  15th  of  September, 
but  afterward,  at  the  request  of  appellee,  postponed  the 
opening  until  October  1st.  This  request  was  made  and  the 
time  fixed  definitely  about  the  1st  of  September,  as  appellee 
claims,  at  which  time,  he  also  claims,  was  the  first  time  that 
he  had  accepted  the  employment.  He  did  not  have  a  cer- 
tificate to  teach  until  August  30,  1890,  for  the  entire  term 
of  his  contract.  Appellants  claim  that  the  contract  of 
employment  was  illegal  under  the  statute,  which  requires 
that  at  such  time  he  shall  have  a  certificate  of  qualification 
entitling  him  to  teach  during  the  entire  term  of  his  con- 
tract (Par.  53,  Chap.  122,  Starr  &  C.  111.  Stats.);  while 
appellee  claims  that  he  did  not  accept  the  employment  and 
the  contract  was  not  complete  until  the  time  when  it  was 
definitely  determined  when  the  school  was  to  begin. 

We  think  it  is  clear  that  appellee  accepted  the  employ- 
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ment  on  the  30th  day  of  June,  by  his  letter  above  referred 
to,  and  that  the  postponement  of  the  opening  of  the  school 
from  the  15th  of  September,  the  date  he  fixed  in  his 
letter,  and  the  date  that  had  been  agreed  upon  by  the 
directors,  was  at  his  request.  He  did  not  make  the  date  of 
opening  the  school  a  condition  of  acceptance  in  his  letter  of 
June  30th.  He  merely  expressed  a  preference  as  to  the 
time,  which  agreed  with  the  views  of  the  directors,  which 
was  afterward  changed  for  his  benefit. 

Appellee  not  having  a  certificate  of  qualification  to  teach 
at  that  time,  as  required  by  law,  the  contract  of  employ- 
ment was  illegal,  and  therefore  can  not  be  made  the  basis 
for  recoverv  in  this  action. 

The  judgment  is  reversed  without  remanding. 


Hartford  Fire  Insurance  Company 

V. 

Hugh    Magee  and   Hirsh  Ettleson,  Copartners, 

Fire  Insurance — Fraudulent  Representations — Incendiary  Fire, 

1.  In  an  action  brought  to  recover  upon  an  insurance  policy,  this 
court  finds,  in  view  of  the  evidence,  that  a  plaintiff  named  made  fraud- 
ulent representations  to  the  agent  of  defendant  company  as  to  the  quan- 
tity and  value  of  the  property  described  in  the  policy,  for  the  fraudulent 
purpose  of  obtaining  excessive  insurance;  that  such  agent  relied  upon 
the  truthfulness  of  such  representations  in  ignorance  of  their  falsity; 
that  the  policy  thus  became  void  and  of  no  effect,  and  that  the  judg- 
ment against  the  company  must  be  reversed. 

2.  This  court  likewise  holds  that  such  misrepresentations  were  not 
avoided  by  the  fact  that  the  company's  agent  saw  the  property  in  ques- 
tion. That  the  opportunity  to  ascertain  the  quantity  and  character 
thereof,  not  taken  advantage  of,  did  not  piu-ge  or  purify  the  misrepresen- 
tations, or  nullify  their  legal  effect. 

[Opinion  filed  March  11, 1893.] 
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Appeal  from  the  Circuit  Court  of  Richland  County;  the 
Hon.  Carroll  C.  Boqgs,  Judge,  presiding. 

Messrs.  Daniel  II.  Papdock,  R.  B.  TVitcher  and  John 
Lynch,  Jr.,  for  appellant, 

Messrs.  E.  S.  Rowland  and  C.  S.  Conger,  for  appellees. 

Mr.  Justice  Sample.  Tlje  appellees  insured  2,195  boxes 
of  evaporated  fruit,  stored  in  a  building  at  Noble,  Illinois, 
for  the  sum  of  $6,000  on  the  19th  day  of  November,  1891, 
which  were  destroyed  by  fire  on  the  first  day  of  December 
thereafter;  suit  was  brought  on  the  policy  of  insurance, 
and  on  trial  before  a  jury,  verdict  was  returned  for  the  sum 
of  $i^,325,  which  was  sustained  by  the  court,  whereupon 
this  appeal  was  taken,  and  the  principal  error  assigned  and 
discussed  is,  that  the  judgment  is  contrary  to  the  evidence. 
The  aj)pcllees  started  in  the  business  of  evaporating  apples 
and  other  fruit  at  Xoble  on  the  13th  day  of  July,  1S91,  and 
closed  down  in  tlie  latter  part  of  October.  The  fruit 
claimed  to  have  been  destroyed  was  stored  during  the  latter 
month. 

The  defense  interposed  was  that  there  were  fraudulent 
representations  as  to  the  quantity  of  fruit  in  store,  which, 
under  the  policy,  renders  it  void ;  that  the  appellees,  or  one 
of  them,  caused  or  were  knowing  to  the  tire  that  destroyed 
the  pro]>crty,  and  that  the  verdict  is  excessive. 

The  building  was  unoccupied  by  any  person,  and  was  only 
used  for  the  purpose  of  storing  this  fruit.  There  was  no 
tire  used  in  the  building.  It  appears*  that  no  one  had  been 
in  the  building  for  several  days  previous  to  December  first. 
That  the  fire  was  of  incendiary  origin  is  unquestionable. 

The  whole  of  the  inside  of  the  building,  including  the 
boxes,  was  wrapt  in  flames  in  a  very  few  minutes,  and  in 
a  short  time  the  entire  property  was  a  smouldering  ruin. 

That  the  fruit  was  largely  overinsured  is  conceded,  or  at 
least  it  is  proven.  While  this  fact  may  show  an  interest  in 
the  destruction  of  the  property,  it  does  not  of  itself  prove 
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who  set  the  fire.  The  most  serious  question  in  this  case  is 
as  to  the  representations  that  were  made  by  Magee,  at  the 
time  of  the  application  for  insurance,  as  to  the  quantity  of 
fruit  in  store,,  viz.,  2,195  boxes,  and  as  to  its  value,  viz., 
8^,780. 

Appellees'  counsel  insist  that  the  jury  found  that  there 
were  onlv  726  boxes  of  fruit  in  store  in  order  to  reach  their 
verdict  of  $2,325.  At  the  very  threshold  of  their  case,  then, 
we  face  this  state  of  facts :  That  Magee  represented  that  he 
had  2,195  boxes  of  fruit  in  store  upon  which  he  applied  for 
insurance,  whereas  in  fact,  as  found  by  the  jury,  he  only  had 
726  boxes — an  excess  of  1,469  boxes,  or,  the  actual  number  of 
boxes  was  ^  little  less  than  one-third  of  the  number  repre- 
sented to  be  in  store ;  that  he  represented  the  value  of  such 
fruit  to  be  $8,780,  over  three  times  the  actual  value  of  the 
property. 

We  have  diligently  sought  for  an  explanation,  in  the  rec- 
ord, of  these  significant  if  not  suspicious  facts.  The  record 
does  not  clear  up  or  solve  the  difficulty,  but  rather  accent- 
uates those  facts,  if  only  a  tithe  of  what  the  witnesses  say 
is  true.  Magee's  statement  of  the  loss  of  tags  and  tickets  is 
not  satisfactory.  He  claims  to  have  had  a  partner,  to  whom 
he  would  necessarily  have  to  account,  and  a  most  singular 
fact  is,  that  he  could  not  tell  with  a  reasonable  degree  of 
definiteness,  the  amount  of  the  product  of  his  season's  work, 
and  what  became  of  it.  The  books  or  other  papers  were  not 
lost  in  the  fire,  so  far  as  they  appertain  to  the  season's  work 

The  large  excess  in  quantity  and  value  of  the  property- 
insured,  demanded  an  accounting  with  some  degree  of 
accuracy. 

The  paring  and  coring  machine  registered  31,5^5  baskets 
of  apples,  each  holding  a  bushel,  as  the  total  output  of  the 
season's  work.  It  is  proven  that  eight,  nine  or  ten  bushels 
of  apples  can  be  put  in  a  box,  depending  upon  the  press- 
ure in  packing.  If  we  take  the  intermediate  number,  nine, 
as  the  divisor,  the  31,525  baskets,  or  bushels,  will  make  about 
3,503  boxes  of  apples.  The  books  of  the  railroad  company, 
at  Noble,  show  that  there  were  shipped,  3,454  boxes.    The 

VOI.XLVU24 


370  Appellate  Courts  of  Illinois. 

Vol.  47.]  Hartford  Fii-e  Ina.  Co.  v.  Magee  &  Ettleson. 

books  and  tickets  of  appellees  show  that  they  purchased 
29,774:  bushels  of  apples. 

It  is  proven  that  a  bushel  of  apples  will  make  from  five 
to  seven  pounds  of  evaporated  fruit.  Taking  the  interme- 
diate number,  six,  and  we  have  3,573  boxes,  at  11  ft^^  pounds 
to  the  box,  or  if  we  take  the  highest  number,  seven,  we 
have  4,107  boxes.  We  have  under  the  six-pound  estimate 
119  more  boxes  than  were  shipped,  and  under  the  seven- 
pound  estimate  553  more  boxes.  It  is  true  Magee  says  he 
lost  a  lot  of  tags  from  the  baskets,  and  tickets  of  purchase 
of  the  apples,  but  how  they  come  to  be  lost  he  does  not  ex- 
plain. 

As  before  stated,  the  mere  declaration  of  loss,  under  the 
peculiar  circumstances  of  this  case,  is  not  satisfactory.  The 
analysis  of  the  evidence  as  to  the  capicity  of  the  storage 
rooms,  and  the  amount  of  fruit  put  in,  leads  to  unsatisfac- 
tory results.  Mage3  says  he  estiniatod  1,008  boxes  in  the 
rear,  and  over  1,100  in  the  front  room  of  the  building,  or  to 
be  exact,  1,187  in  the  front  room,  which  makes  the  2,195 
boxes  stated  in  the  application,  lie  states  what  he  f/i!nks 
Avas  the  capacity  of  the  storage  house.  The  husband  of  the 
owner  of  the  building,  who  had  measured  it,  states  the 
dimensions  accurately. 

The  rear  room,  inside  measure,  was  14^x9x9  feet. 

The  front  room  was  15x23x9  feet. 

The  boxes,  by  measurement,  were  twentv-tw^o  inches  lonff, 
twelve  and  a  half  wide,  and  twelve  and  a  half  in  height, 
with  the  lid  on.  We  will  first  consider  the  capacity  of  the 
rear  room. 

If  the  boxes  were  packed  long  way  of  the  box  and  the 
long  Avay  of  the  room,  there  would  only  be  seven  boxes  in 
length  and  a  fraction  over. 

The  ceiling  being  nine  feet  in  height  and  the  boxes  being 
twelve  and  one-half  inches  high,  only  eight  tiers  could  be  put 
in.  Even  if  the  box  was  only  tw^elve  inches  in  height  it  is 
not  probable  that  they  could  be  packed  so  closely  as  to  get 
in  nine  tiers.  This  would  make  7x8=56  boxes  in  one  row. 
Magee  does  not  claim  there  were  more  than  five  rows.     The 


Fourth  District — August  Term,  1892.      371 

Hartford  Fii*e  Ins.  Co.  v.  Magee  &  Ettleson. 

apjiellant  claims  there  were  only  four  rows.  But  assuming 
there  were  five  rows  and  we  have  5x56=280  boxes,  whereas, 
as  heretofore  stated,  he  estimated  there  were  1008  boxes 
in  the  rear  room.  The  front  room  had  a  greater  capacity 
but  it  is  conceded  that  it  was  but  partly  full.  From  the 
evidence  of  various  witnesses  it  appears  that  there  were  not 
probably  over  three  or  four  hundred  boxes  in  that  room. 
The  evidence  of  apparently  reliable  business  men  who  were 
disinterested,  put  the  number  at  less  than  that  above  stated. 
In  any  event  the  estimate  of  the  jury  at  726  boxes 
was  even  more  liberal  to  the  appellees  than  we  believe  the 
evidence  warrants. 

It  is  almost  inconceivable,  that  Magee,  with  his  experience 
in  packing,  shipping  and  storing  boxes  of  evaporated  fruit, 
did  not  know  wliother  there  Avere  2,195  or  726,  or  even  a 
less  number  of  boxes  of  evaporated  fruit  in  store,  and 
whether  that  product  was  worth  $2,325  or  $8,780. 

In  addition  to  this  suggestion,  it  is  difficult  to  rid  our- 
selves of  th^  belief  that  he  either  kept  some  record  of  the 
storage,  or  had  some  ready  means,  as  by  the  number  of 
loads  or  sacks  of  fruit  hauled  from  the  evaporator,  or  the 
output  of  his  evaporator,  or  wages  paid  for  "facing," 
boxing,  or  some  reasonable  way  of  determining  with  a  fair 
degree  of  accuracy,  the  number  of  boxes  of  fruit  on  hand. 
It  appears  from  the  evidence  that  he  had  had  time  to  delib- 
erate upon  the  n  a'ter  after  he  had  determined  to  insure, 
before  the  application  was  made.  He  doubtless  had  con- 
sidered the  amount  of  property  there  was  in  store.  It  is 
taxing  human  credulity  beyond  a  reasonable  limit,  to  try  to 
make  it  appear  that  he  did  not  absolutely  know  that  there 
were  not  anything  like  2,195  boxes  of  fruit  in  that  store- 
house, and  that  the  estimate  of  that  number  of  boxes,  instead 
of  726  boxes,  or  near  it,  was  a  mere  unintentional  mistake,  or 
error  of  judgment.  It  is  sought  to  legally  avoid  the  effect 
of  the  misrepresentations  of  Magee,  by  showing  that  the 
agent  who  took  the  insurance,  saw  the  property.  While 
this  is  true,  it  is  clear  that  he  relied  upon  the  representations 
of  Magee,  as  to  the  number  of  boxes  of  fruit  in  store. 

There  is  nothing  to  show  that  he  had  had  any  experience 
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in  estimating  the  quantity,  or  the  number  of  boxes  tliat 
could  be  stored  in  a  certain  space.  He  did  not  pretend  to 
count  the  boxes,  and  did  not  in  fact,  go  through  the  rear 
room  of  the  building.  He  looked  into  some  few  boxes,  and 
saw  there  was  fruit  in  them,  but  he  made  no  examination  to 
determine  the  number  of  boxes.  The  mere  fact  that  the 
agent  saw  the  property,  did  not  relieve  Magee  of  the  respon- 
sibility of  telling  the  truth,  so  far,as  he  knew  it,  unless  the 
agent  relied  upon  his  own  knowledge,  or  knew  that  Magee 
was  not  telling  the  truth,  which  is  not  pretended.  Because 
the  agent  had  the  opportunity  of  examination,  and  could 
have  determined  for  himself  whether  or  not  there  were  as 
many  boxes  in  store  as  were  claimed  by  Magee,  and  did  not 
do  so,  but  chose  to  rely  only  upon  Magee's  statement,  did 
not  relieve  the  misrepresentations  of  their  wilful  and  inten- 
tional character.  Such  opportunity  did  not  purge,  or  purify 
the  misrepresentation,  or  nullify  its  legal  effect.  What  was 
the  purpose  of  the  wilful  misrepresentation  of  Magee,  in  his 
application  ?  "Without  going  into  a  detailed  statement  of 
the  evidence  that  may  be  said  to  give  character  to  that 
purpose,  we  are  constrained  to  hold  that  the  purpose  was 
fraudulent.  The  case  hinges  upon  this  question,  and  we 
have,  after  careful  consideration,  determined  that  the  evi- 
dence will  warrant  no  other  conclusion. 

The  fact  wiU  therefore  be  found  and  entered  of  record, 
and  the  case  reversed  without  remanding. 

Judgment  reversed. 


Thomas  E,  Mayes  and  L.  C.  Pullen 

V. 

Rogers,  Schwartz  &  Co. 

Bales  — Fruit  Evaporators— Warranty — Breach — Rescission  of  Con- 
tract, 

1.    The  rip^ht  of  return  of  goods  sold  and  warranted  exists  where  the 
contract  is  unexecuted,  or  there  is  a  stipulation  that  the  property  may 
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be  returned  if  not  found  to  be  satisfactory,  or  the  warranty  was  accom- 
panied with  fraud  in  the  sale. 

2.  If  property  purchased  is  accepted  by  the  vendee*,  then  in  the 
absence  of  fi-aud,  it  can  not  be  returned.  In  such  cases  the  contract  of 
warranty  exists  during  the  life  of  the  statute  of  limitations,  and  the 
remedy  for  a  breach  is  upon  it  alone,  and  not  upon  the  contract  of  sale. 

8.  The  right  to  return  property  purchased  with  a  warranty  before 
acceptance,' does  not  depend  upon  the  contract  of  warranty,  or  the  re- 
scission of  the  contract  in  the  absence  of  fraud,  but  upon  the  fact  that  the 
property  is  not  of  the  kind  or  quality  contracted  for.  Such  being  the 
case,  the  purchaser  may  return  the  property,  if  done  within  a  reasonable 
time,  but  in  so  doing  he  does  not  rescind  the  contract. 

4,  The  vendee  may,  notwithstanding  such  return,  insist  on  the 
vendor  complying  with  it,  and  on  failure  to  do  so  may  recover  damages, 
or  he  may  refuse  to  receive  or  accept  other  property  after  such  return 
on  the  ground  of  the  failure  of  the  vendor  to  comply  with  his  contract, 
if  the  contract  itself  does  not  reserve  to  the  vendor  such  right  of  furnish- 
ing other  property  under  the  contract,  and  in  compliance  therewith. 
Until  the  vendor  delivers  the  kind  of  property  purchased,  or  the  property 
delivered  is  accepted  by  the  vendee,  the  contract  of  purchase  remains 
executory,  and  the  contract  of  warranty  remains  in  abeyance;  for, 
primarily,  the  warranty  only  becom&s  vitalized  So  that  an  action  may 
be  maintained  upon  it  when  the  contract  of  sale  becomes  executed  by 
an  acceptance  of  the  property,  express  or  implied. 

5,  Receipt  does  not  always  amount  to  acceptance:  it  becomes  so  if 
the  right  of  rejection  is  not  exercised  within  a  reasonable  time. 

6,  This  court  holds  as  proper  a  refusal  to  allow  defendants  to  show 
that  they  had  tendered  back  the  evaporators  in  question,  in  rescission  of 
the  contract  involved  before  the  present  suit  was  instituted,  no  fraud 
being  claimed,  in  view  of  the  averments  of  the  declaration  that  one  of 
the  appellants  had,  before  suit,  purchased  the  interest  of  the  other. 

[Opinion  filed  March  11,  1893.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Messrs.  Schaeffeb  &  Sons,  for  appellants. 

Messrs.  H.  C.  Goodnow  and  T.  E.  MERRnT,  for  appellees. 

Mr.  Justice  Sample.  The  appellants  bought  of  the  ap- 
pellees two  new  process  fruit  evaporators,  and  obtained  a 
warranty  as  to  their  capacity. 
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The  case  was  submitted  to  a  jury,  which  found  for  the 
appellees,  and  after  a  careful  examination  of  the  evidence, 
we  are  unable  to  say  that  finding  should  be  set  aside.  It  is 
clearly  proven — a  matter,  however,  of  common  observation 
and  exi)erienc^ — that  it  takes  time  and  experience  to  get 
the  full  results  in  the  operations  of  such  ai)pamtus.  There 
was  much  evidence  introduced  whicli  tended  to  show  that 
the  evaporators,  when  properly  operated,  had  the  capacity 
stated  in  the  warranty. 

,  It  is  urged  that  the  court  committed  reversible  error  in 
not  i^ermitting  appellants  to  show  that  they  had  tendered 
[back  the  evaporators  in  rescission  of  the  contract,  before 
jtheir  suit  was  instituted.  It  is  not  apparent  what  effect 
such  ruling  could  have  had  on  the  result  of  the  trial,  in 
view  of  the  fact  that  the  jury  found  there  was  no  breach  of 
the  contract.  The  ruling  of  the  court,  however,  was  correct 
in  view  of  the  averments  of  the  declaration,  which  set 
forth  that  one  of  the  plaintiffs  had,  before  the  suit  was 
begun,  purchased  the  interest  of  the  other  in  the  evajx)- 
rators. 

The  law  in  this  State  is  not  as  laid  down  in  Benjamin  on 
Sales,  Sec.  888,  where  the  case  of  Sparling  v.  Marks,  %^  111. 
125,  is  cited  under  note  ''  A,"  as  autliority  for  classifying 
Illinois  among  those  States  wliich  hold  tliat  the  purchaser 
has  a  right  to  rescind  the  contract  and  return  the  goods  pur- 
chased, in  all  cases  of  a  breach  of  warranty,  expressed  or 
implied.  That  case  does  not  justify  sucli  classification.  In 
the  first  place,  the  facts  in  that  case  show,  first,  that  there 
was  gross  fraud  practiced  in  representing  a  crystal,  which 
was  worth  only  a  few  dollars,  to  be  a  diamond  for 
which  the  purchaser  agreed  to  pay  $100,  which  of  itself 
would  justify  the  rescission  of  the  contract;  second,  the 
title  to  the  property — the  finger  ring — had  not  passed  to 
the  purchaser,  as  the  crystal,  together  with  the  ring  of 
the  purchaser,  was  placed  by  agreement  of  the  parties  in 
the  hands  of  a  third  party  in  pledge,  or  as  security  for  the 
payment  of  the  $100,  and  hence  the  contract  was  not  an 
executed  one. 


Fourth  District — August  TerxM,  1892.      375 

Mayes  v.  Rogers,  Schwartz  &  Co. 

The  right  of  return  of  goods  is  summarized  in  the 
case  of  Owens  v.  Sturges,  67  111.  36,  in  this  language: 
**  First,  where  the  contract  is  unexecuted;  or,  second, 
there  is  a  stipulation  that  the  propertj'^  may  be  returned 
if  not  found  to  be  satisfactory;  or,  third,  if  the  war- 
ranty be  accompanied  with  fraud  in  the  sale."  This 
case  lavs  down  the  true  doctrine.  We  know  it  is  often 
said,  the  remedy  of  the  purchaser  of  property  with  a  war- 
ranty is  to  either  return  the  property,  or  retain  it  and 
recover  damages  on  the  contract  of  warranty,  in  case  of  a 
breach.  That  statement  of  the  law  is  relatively,  but  not 
strictly,  correct,  if  made  without  limitation  of  time  or  cir- 
cumstances. If  the  property  purchased  is  accepted  by  the 
vendee,  then  in  ths  ahstnce  of  fraud  it  can  not  be  returned; 
for  after  acceptance,  the  contract  of  sale  is  executed^  and  in 
such  case  it  is  illogical  to  assert  that  such  a  contract  can  be 
rescinded.  After  the  execution  of  the  contract  of  sale  it 
ceases  to  exist  as  a  contract,  and  therefore  there  is  nothing 
for  a  rescission  to  operate  upon.  In  such  case,  however, 
the  contract  of  warranty  exists  during  the  life  of  the  stat- 
ute of  limitations,  and  the  remedy  for  a  breach  is  upon  it 
alone,  and  not  upon  the  contract  of  sale.  The  right  to 
return  })roperty  purchased  with  a  warranty  before  accept- 
ance does  not  de|)end  upon  the  contract  of  warranty  or  the 
rescission  of  the  contract,  in  the  absence  of  fraud,  but  upon 
the  fact  that  the  property  is  not  of  the  kind  or  quality  con- 
tracted for.  If  the  property  delivered  is  not  of  the  kind 
contracted  for,  then  the  real  contract  has  never  become  op- 
erative, and  the  puixjhaser  in  such  case  may  return  the  proj)- 
erty,  if  done  within  a  reasonable  time,  on  that  ground.  In 
so  doing  he  does  not  rescind  the  contract.  He  may,  not- 
witlistanding  such  return,  insist  on  the  vendor  complying 
with  it,  and  on  failure  to  do  so,  may  recover  damages,  or  on 
the  other  hand,  he  may  refuse  to  receive  or  accept  other 
property  after  such  return,  on  the  ground  of  the  failure  of 
the  vendor  to  comply  with  his  contract,  if  the  contract  itself 
does  not  reserve  to  the  vendor  such  rii2:ht  of  furnishinsr 
other  property  under  the  contract  and  in  compliance  there- 
with.   Until  the  vendor  delivers  the  kind  of  proi)erty  pur- 
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chased,  or  the  property  delivered  is  accepted  by  the  vendee, 
the  contract  of  purchase  remains  executory,  and  the  con- 
tract of  warranty  remains  in  abeyance;  for,  primarily,  the 
warranty  only  becomes  vitalized  so  that  an  action  may  be 
maintained  upon  it,  when  the  contract  of  sale  becomes  exe- 
cuted; that  is,  when  there  is  an  acceptance  of  the  proper t}^ 
express  or  implied,  by  the  vendee. 

What  constitutes  an  acceptance,  is  sometimes  difficult  to 
determine.  The  buyer  is  not  precluded  from  objecting  to 
property,  merely  because  he  has  received  it,  for  receipt  is 
one  thing,  and  acceptance  is  another.  But  receipt  will 
become  acceptance,  if  the  riglit  of  rejection  is  not  exercised 
within  a  reasonable  time  (Benjamin  on  Sales,  Sec.  703),  or,  as 
said  in  the  case  of  Underwood  ^.  Wolf,  131  111.  43G,  if  he 
has  exercised  acts  of  ownership,  as  by  offering  to  re-sell  the 
property,  or  h{is  retained  it  for  a  longer  time  than  was 
reasonable  for  a  trial,  or  for  testing  it,  which  facts  show  an 
agreement  of  acceptance.  Applying  the  rules  of  law  here 
laid  down,  and  it  is  clear  that  under  the  pleadings,  the 
appellants  had  no  right  to  show  an  offer  to  return  the  prop- 
erty, no  fraud  being  claimed.    The  judgment  is  affinned. 

Judgment  aJjinnecL 


The  City  of  Belleville 


47    376 

57    528  V. 


Maria  Staudeu. 


Dram  Shops — Ordinances — Appeal — Certiorari— Practice, 

1.  The  motion  to  quash  the  writ  of  certiorari j  and  the  ruling  thereon, 
not  being  presented  by  a  bill  of  exceptions  in  the  case  presenteil,  this 
court  is  precluded  from  considering  the  assignment  of  errors  thereon. 

2.  This  court  is  Hkewise  precluded  from  considering  the  other 
errors  assigned,  for  the  reason  that  tlie  record  does  not  show  that  the 
pretended  ordinance  offered  in  evidence  prohibiting  the  sale  of  intoxica- 
ting liquors,  was  ever  passed  or  published. 

[Opinion  filed  March  11,  1893.] 
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Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.  WiLDEKMAN,  Judge,  presiding. 

Messrs.  August  Barthel,  City  Attorney,  and  BapvThel  & 
Farmer,  for  appellant. 

Mr.  William  Winkelmann,  for  appellee. 

Mr.  Justice  Sample.  The  city  obtained  a  judgment  be- 
fore a  justice  of  the  p3ace  for  $200. against  appellee  for  the 
violation  of  an  alleged  ordinance,  prohibiting  the  sale  of  in- 
toxicating  liquor,  from  which  judgment  appellee  prayed  an 
appeal,  which  appeal  was  not  perfected  within  the  time 
prescribed  by  law,  but  was  thereafter  obtained  by  certiorari 
under  the  statute,  on  petition  granted  by  the  master  in 
chancery,  in  the  absance  of  the  judge  of  the  Circuit  Court. 
On  the  opening  of  court  the  city,  by  its  attorney,  moved  the 
court  to  quash  the  writ  and  dismiss  the  certiorari  proceed- 
ings, which  motion  was  overruled,  but  no  exceptions  were 
taken  thereto.  Neither  was  the  motion  to  quash  nor  the 
ruling  thereon  incorporated  and  preserved  in  a  bill  of  ex- 
ceptions. 

The  case  proceeded  to  trial  before  a  jury  which  found  for 
the  appellee,  and  judgment  thereon  was  entered  after  mo- 
tion for  new  trial  was  overruled. 

Tl^  errors  assigned  and  argued  relate  to  the  action  of  the 
court  in  overruling  the  motion  to  quash  the  writ,  in  giving 
and  refusing  certain  instructions,  and  in  overruling  the  mo- 
tion for  a  new  trial.  The  record  is  so  imperfect  that  we 
can  not  enter  into  the  merits  of  this  case. 

TMe  motion  to  quash  the  writ  of  certiorari  and  the  ruling 
thereon  not  being  preserved  by  a  bill  of  exceptions,  we  are 
precluded  from  considering  the  assignment  of  error  thereon. 
Thompson  v.  White,  64  111.  314. 

We  can  not  consider  the  other  errors  assigned  for  the  rea- 
son that  this  record  does  not  show  that  the  pretended  ordi- 
nance offered  in  evidence,  prohibiting  the  sale  of  intoxicat- 
ing liquor,  was  either  ever  passed  or  pubhshed.    Therefore, 
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although  we  do  not  agree  with  the  court  below  as  to  the 
law  as  laid  down  in  some  of  the  instructions  given  for  the 
appellee,  yet  as  there  was  no  ordinance  violated,  so  far  as 
shown  by  this  record,  no  injury  resulted  therefrom  to  ap- 
pellant. 

The  judgment  is  affirmed. 

Judgment  affiy^med. 


47    378 

85    468 


George  Hotz,  Sheriff,  for  use,  etc., 

V. 

Bollman   Bros.  Co.,  and   Charles   A.   Caldwell. 

Replevin — Action  on  Bond — Statute  of  1845 — Amendment  of  1S79, 

1.  When  false  or  meaningless  phrases  in  a  contract  can  be  rejected, 
and  yet  the  Ixniy  of  the  contract  stand,  it  is  not  only  lawful  but  proj^er 
to  reject  them. 

2.  The  rule  of  construction  of  all  contracts  of  voluntary  obligation, 
whether  as  to  sureties  or  principals,  is  to  apply  that  meaning  and  to 
give  that  interpretation  to  the  words  used,  in  the  light  of  the  whole  in- 
strument, together  with  any  sidelight  in  case  of  ambiguity,  as  wiU  carry 
out  the  evident  intent  and  purpose  of  the  parties  thereto.  When  the 
construction  of  the  contract  is  thus  adopted,  and  its  meaning  deter- 
mined, then  the  rule  of  strictissimi  juris  appUes  as  to  sureties  on  such 
contract. 

3.  Statutory  bonds  taken  by  court  oflficers  will  be  liberally  construed. 
Courts  will  look  to  the  meaning  of  the  parties  as  collected  from  the  in- 
strument itself,  and  wlien  the  meanmg  is  evident,  will  reject  or  trans- 
pose insensible  words  and  supply  accidental  omissions  in  the  way  of 
mere  recital. 

4.  If  a  replevin  bond  as  given,  gives  a  right  of  action,  although  it 
does  not  contain  all  the  provisions  required  by  a  certain  statute,  the 
Signei-s  thereof  can  not,  when  sued  ujwn  it,  interpose  the  defense  that  it 
does  not  proviiie  for  anotlier  cause  of  action.  It  can  not  be  said  to  be 
void  if  good  at  common  law. 

5.  The  omission  in  the  bond  is  as  to  the  payment  of  costs  and  damages 
for  wrongfully  suing  out  the  replevin  writ;  such  condition  is  sepa- 
rate and  distinct  from  the  condition  embodied  in  the  bond  sued  on. 
An  action  will  lie  for  a  breach  of  either,  as  each  condition  is  an 
independent  obligation,  and  a  failure  to  keep  either  is  a  groimd  of  action. 
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6.  The  affidavit,  writ  and  bond  in  a  replevin  suit,  are  a  part  of  the 
same  proceeding;  and  for  the  purpose  of  determiniag  the  identity  of  the 
bond,  the  date  of  suing  out  the  writ  and  the  court  out  of  which  it  was 
sued,  may  be  considered  together — not  for  the  purpose  of  supplying 
essential  omissions  in  the  bond,  but  to  correct  unessential  recitals  made 
for  the  sole  purpose  of  identification  of  the  bond  with  the  suit. 

7.  In  an  action  brought  upon  a  replevin  bond  the  same  being  in- 
accurate in  certain  particulars,  the  declaration  pretending  to  correct 
such  inaccuracies,  a  general  and  special  demurrer  being  sustained  there- 
to, this  court  holds  said  action  to  have  bean  erroneous  and  reverses  the 
judgment  for  the  defendants  and  remands  the  cause. 

[Opinion  filed  March  17,  1893.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
lion.  B.  K.  Burroughs,  Judge,  presiding. 

Messrs.  Dale,  Beadshaw  &  Terry,  for  appellant. 

Messrs.  Cyrus  L.  Cook,  ^illiam  C.  Jones  and  James  C. 
Jones,  for  appellees. 

Mr.  Justice  Sample.  This  suit  was  brought  by  appellant, 
sheriff  of  Madison  County,  for  use  of  John  Tuscher  on  a 
replevin  bond. 

The  declaration  in  eflFect  avers  that  the  appellees  re])levied 
a  piano  from  the  Wabash  Railroad  Co.,  which  is  averred  to 
have  been  the  property  of  Tuscher,  and  gave  the  bond  in 
suit,  and  after  obtaining  the  possession  of  the  property,  dis- 
missed the  suit  when  judgment  for  costs  was  entered  up 
against  them,  with  an  order  for  a  return  of  the  property. 
The  replevin  suit  was  begun  in  Miulison  County  Circuit 
Court  on  the  ^3d  day  of  June,  1891,  whereas  the  replevin 
bond  given  to  the  sheriff  recited  that  the  writ  of  replevin 

was  "  sued  out  of  the Court  of  St.  Clair  County, 

aforesaid,  on  the  22d  day  of  June,  1801."  The  obligatory 
part  of  the  condition  of  the  bond  recited :  "  Now  if  the  said 
Bolhnan  Bros.  Company,  plaintiff,  shall  prosecute  its  suit  to 
effect  and  without  delay,  and  make  return  of  the  said  prop- 
erty, if  return  thereof  §hall  be  awarded,  and  save  and  keep 
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harmless  the  said  sheriflf  in  replevying  the  said  property, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  elfect. 

Witness  our  hands  and  seals,  this  22d  day  of  June,  1891." 

The  conditions  of  4;he  above  bond  were  thofee  required  by 
the  Revised  Statutes  of  1845,  but  by  an  amendment  thereto 
in  1879,  the  following  was  added :  "  And  further  conditioned 
for  the  payments  of  all  costs  and  damages  occasioned  by 
wrongfully  suing  out  said  writ  of  replevin." 

The  declaration  noted  said  errors  as  to  the  date  of  suing 
out  the  writ,  and  the  court  from  which  it  was  sued  out,  as 
follows:  "And  the  plaintiff  alleges  that  in  said  writing 
obligatory  it  is  set  forth  that  said  Bollman  Bros.  Comj>any 
had  on  the  S2d  day  of  June,  A.  D.  1891,  sued  out  of  the 

Court  of  SL  Clair  Couyity  a  writ  of  replevin,  which 

said Court  of  St  Clair  County^  plaintiff  alleges,  was 

intended  and  meant  by  the  parties  for  the  Circuit  Court 
of  Madison  County  aforesaid,  aiy^l  the  date  of  said  suing  erro- 
neously written  22d  instead  of  23d  of  June,  the  true  date  of 
such  suing  out,"  etc. 

A  general  and  special  demurrer  was  filed  to  the  declara- 
tion and  sustained  by  the  court,  and,  the  plaintiff  electing 
to  stand  by  his  declaration,  his  suit  was  dismissed  with  costs, 
etc.  ' 

The  only  error  assigned  is  upon  the  ruling  of  the  court. 
No  technical  point  is  made  as  against  the  declaration. 

The  position  of  appellee  is  that  the  errors  of  the  bond 
can  not  be  cured  by  averments  or  proof.  The  demurrer  ad- 
mits as  a  fact  thaji  the  writ  was  sued  out  of  the  Circuit 
Court  of  Madison  County  on  the  ^3d  day  of  June.  1891, 
and  executed  by  the  sheriff  of  said  county,  to  whom  the 
replevin  bond  was  given,  and  that  such  facts  will  appear  on 
the  face  of  such  papers;  that  by  virtue  of  such  writ  and 
bond  the  defendants  got  possession  of  said  property,  which 
belongs  to  Tu^cher,  and,  notwithstanding  the  judgment  of 
the  court,  refuse  to  return  the  same  to  him  or  the  sheriff 
for  his  benefit.  The  aifidavit,  writ  and  bond  are  a  part  of 
the  same  proceeding;  and  for  the  purpose  of  determining 
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the  identity  of  the  bond,  the  date  of  suing  out  the  writ  and  the 
court  out  of  which  it  was  sued  may  be  considered  together — 
not  for  the  purpose  of  supplying  essential  omissions  in  the 
bond,  but  to  correct  unessential  recitals  made  for  the  sole 
purpose  of  identification  of  the  bond  with  the  suit. 

The  part  of  the  bond  which  recites  the  date  of  suing  out 
the  writ  of  replevin,  and  the  court  out  of  which  it  was  sued, 
is  not  the  statutory  part  of  the  bond.  The  statute  does  not 
require  such  recitals.  Even  if  it  did,  and  the  whole  pro- 
ceedings taken  together  and  considered  as  one  should  show 
the  correct  date,  and  the  proper  court,  then  such  other 
papers  would  be  resorted  to  for  the  purpose  of  identifica- 
tion. 

If  such  recitals  were  left  blank,  the  obligatory  part  of  the 
bond  could  stand  and  extraneous  proof  would  have  to  be  re- 
sorted to  in  order  to  identify  the  bond  with  the  suit  in  which 
it  was  given. 

The  error  committed  in  reciting  the  wrong  date  of  the 
commencement  of  the  replevin  suit  is  immaterial,  as  has 
been  held  in  the  case  of  Graves  v.  Shoefelt,  60  111.  4G2-4. 
In  that  case  it  was  recited  in  the  replevin  bond  that  the 
writ  was  sued  out  "  on  or  about  the  3d  day  of  August," 
whereas  the  record  showed  that  it  was  on  the  20th  day  of 
August.  The  court  held  that  this  variance  was  immaterial. 
The  suit  and  the  property  replevied  were  sufficiently  de- 
scribed to  give  the  obligee  a  complete  remedy  upon  the 
bond. 

The  other  erroneous  recital  "  of  the Court  of  St. 

Clair  County  aforesaid  "  is  on  its  face  a  false  recital.  The 
other  recitals  show  this  fact.  It  is  so  incongruous  when 
considered  in  connection  with  the  whole  bond  and  the  aver- 
ments of  facts  in  the  declaration  that  it  is  utterly  meaning- 
less ;  when  such  false  or  meaningless  phrases  in  a  contract 
can  be  rejected  and  yet  the  body  of  the  contract  stand,  it  is 
not  only  lawful  but  proper  to  do  so. 

This  rule  has  long  since  crystallized  into  a  maxim  of  law 
which  subserves  the  ends  of  justice  in  the  enforcement  of 
contracts  according  to  the  plain  intent  of  parties  to  them, 
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instead  of  their  invalidation.  Coons  v.  The  People,  76  111. 
383.  The  rule  of  construction  of  all  contracts  of  voluntary 
obligation,  whether  as  to  sureties  or  principals,  is  to  apply 
that  meaning  and  give  that  interpretation  to  the  words  used, 
in  the  light  of  the  whole  instrument,  together  with  any  side 
light,  in  case  of  ambiguity,  as  will  carry  out  the  e\ddent 
intent  and  pur])ose  of  the  parties  thereto;  when  the  con- 
struction of  the  contract  is  thus  adopted,  and  its  meaning 
determined,  then  the  rule  of  strict  ins!  mi  juris  applies  as  to 
sureties  on  such  contract,  and  not  till  then. 

Statutory  bonds  taken  by  court  officers  will  bo  liberally 
construed.  Courts  will  look  to  the  meaning  of  the  parties 
as  collected  from  the  instrument  itself,  and,  when  the  mean- 
ing is  evident,  will  reject  or  transpose  insensible  words,  and 
supply  accidental  omissions  in  the  way  of  mere  recital.  See 
2  Am.  &  Eng.  Encycloi)cdia  of  Law,  2<)0,  Sec.  10,  and  author- 
ities there  cited;  Ilibbard  v.  McKindlev,  28  111.  240;  Schill 
V.  Eeisdorf,  8S  111.  411.  A  bond  in  replevin  will  be  liberally 
construed  for  tlie  j)urpose  for  which  it  was  given.  Cobbey 
on  Replevin,  Sec.  1282. 

It  is  also  contended  that  the  bond  is  invalid  because  it 
does  not  contain  all  the  provisions  required  by  the  amend- 
atory act  of  1879.  If  the  bond  as  it  is  gives  a  right  of  action, 
then  the  signers  can  not,  when  sued  upon  it,  interpose  the 
defense  that  it  does  not  provide  for  another  cause  of  action. 
They  got  the  property  on  the  faith  of  their  obligation,  and 
they  can  not  now  be  heard  to  say  it  is  void  if  it  is  good  at 
common  law.  Cobbey  on  Replevin,  Sec.  1287.  The  omission 
in  this  bond  is  as  to  the  payment  of  the  costs  and  damages 
for  wrongfully  suing  out  the  writ.  That  condition  is  sep- 
arate and  distinct  from  the  conditions  embodied  in  the  bond 
sued  on.  An  action  will  lie  for  a  breach  of  either,  as  ench 
condition  is  an  independent  obligaticm,  and  a  failure  to  keep 
either  one  is  a  ground  of  action.  Cobbey  on  Replevin, 
Sec.  671;  Vinyard  v.  Barnes,  124  111.  346.  It  was  error  to 
sustain  the  demurrer,  and  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Ohio  &  Mississippi  Kailway  Company 

V. 

John  Schmidt  et  al. 
Same 

V. 

Thomas  T.  Eaimey. 
Same 

V. 

Hugh  Wilson. 

Railroads — Flooding  of  crops— Embankments, 

In  actions  brought  to  recover  from  a  railroad  company  for  injury  to 
growing  crops  through  flooding,  the  court  holds  as  erroneous  the  rejec- 
tion of  certain  expert  evidence  offered  by  the  defendant,  and  that  the 
judgments  against  it  can  not  stand. 

[Opinion  filed  March  13,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.WiLDERMAN,  Judgc,  presiding. 

Messrs.  Pollard  &  Werner,  for  appellant. 

Messrs.  James  M.  Hay  and  Charles  P.  Knispel,  for  ap- 
pellees. 

Mr.  JrsTicE  Phillips.  The  same  questions  of  law  and 
fact  are  involved  in  these  three  cases,  they  only  differing  as 
to  amount  of  damage.  The  questions  involved  are  precisely 
similar  to  those  determined  by  the  Su[)reme  Court  of  this 
State  in  O.  &  M.  Ry.  Co.  v.  Webb,  142  111.  404.  In  each  of 
these  cases  expert  evidence  was  offered  by  the  defendant 
for  the  purpose  of  showing  that  the  deposits  which  had 
formed  between  the  Ohio  &  Mississippi  and  Yandalia  Eaih 
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roads  were  not  caused  by  the  filling  up  of  the  trestle,  and 
that  they  would  have  formed  in  the  same  manner  if  the 
trestle  had  been  left  open.  Objection  was  made  to  this  evi- 
dence in  each  of  these  three  cases,  and  objection  sustained 
by  the  court.  In  O.  &  M.  Ey.  Co.  v.  Webb,  administrator, 
the  court  held  that  that  evidence  should  have  been  ad- 
mitted, and  its  rejection  was  error,  for  which  the  judg- 
ment in  that  case  was  reversed.  The  rejection  of  this  ex- 
pert evidence  in  these  three  cases  was  error,  and  each  must 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 


47      384 
95        18 

^47 — ^   Louisville,  Evansville  &  St.  Louis  Consolidated 
^^    ^^'  Eailroad  Company 

V. 

William  Lee. 

Railroads— Negligence— Injury  to  Horses — XJnlaxcfxd  Bate  of  Speed— 
SiQnals — Evidence— Instructions — Par,  68,  Chap,  114,  Starr  <&  C.  Ill, 
Stats, 

Par.  68,  Chap.  114,  Starr  &  C.  HL  Stats.,  touching  signals,  is  applicar 
ble  only  to  cases  where  persons  are  approaching  and  about  to  pass  over  a 
highway  crossing,  and  not  to  persons  upon  roadways  parallel  with  the 
railroad  line,  not  intending  to  cross  the  same. 

[Opinion  filed  March  17,  1893.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County;  the 
lion.  E.  D.  Youngblood,  Judge,  presiding. 

Mr.  C.  H.  Patton,  for  appellant. 
Mr.  W.  H.  Green,  for  appellee. 

Mr.  Justice  Sample.    The  appellee's  team  of  horses  were 
injured  in  a  collision  with  appellant's  engine. 
The  declaration  contains  four  counts,  which  base  the  cause 
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of  action  upon  the  negligence  of  the  appellant  in  running 
its  train  through  the  city  of  Mt.  Vernon  at  an  unlawful 
rate  of  speed,  and  in  failing  to  ring  a  bell  or  sound  a  whistle 
before  reaching  public  crossings,  as  required  by  law.  The 
evidence  shows  that  appellant's  road  is  laid  in  Park  avenue* 
a  street  in  said  city  along  which  also  is  a  public  thorough- 
fare, intersecting  with  which  Ls  Casey  avenue,  near  the  place 
where  the  accident  occurred;  that  on  the  21st  day  of  April, 
1892,  the  appellee  was  driving  his  team,  hitched  to  the  run- 
ning gears  of  a  wagon,  south  along  said  avenue,  in  order  to 
go  to  Plummer's  lumber  yard  for  a  load  of  lumber ;  that  as 
he  got  to  or  near  Casey  avenue  the  passenger  train  of  appel- 
lants, going  north,  came  onto  Park  avenue  on  a  curve  in 
the  track  about  a  block  south  of  Casev  avenue.  There  is 
much  evidence  to  show,  and  we  can  not  say  the  jury  were 
not  justified  in  finding,  that  the  train  was  running  at  a  high 
rate  of  speed,  in  excess,  at  least,  of  ten  miles  an  hour,  with- 
out ringing  a  bell  or  sounding  a^Avhistle.  The  appellee's 
team  became  so  frightened  as  soon  as  the  train  was  seen, 
about  250  yards  away,  that  appellee  got  off  the  wagon,  caught 
the  team  by  the  bridles  and  attempted  to  hold  them,  but 
they  turned  toward  and  got  upon  the  track  just  ahead  of 
the  engine,  were  ^struck  by  it  and  so  crippled  by  the  collis- 
ion that  they  had  to  be  killed.  It  further  appears  from 
the  evidence  that  this  team  was  used  to  trains  and  had  never 
been  frightened  at  them  before. 

It  further  appears  that  Park  avenue  was  in  as  good  con- 
dition as  any  street  in  the  city  for  public  travel,  having  been 
filled  with  cinders,  and  that  the  route  appellee  was  taking 
to  reach  his  destin:it:on  was  a  proper  one,  although  he  might 
have  taken  another  which  would  not  have  brought  him  so 
near  the  railroad.  In  view  of  these  facts  we  do  not  find 
that  appellee  was  negligent^in  taking  the  route  he  did,  or  in 
the  management  of  his  team.  The  difficulty  in  this  case 
does  not  arise  in  regard  to  the  facts,  but  as  to  the  law  as 
applicable  to  those  facts,  as  embodied  in  the  first  instruction 
given  for  appellee.  The  part  of  tJie  instruction  that  raises 
the  legal  question  is  as  foUows : 
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"  The  plaintiff  seeks  to  recover  on  the  grounds,  first,  that 
the  statutory  signals  for  crossings  were  not  given ;  second, 
that  the  train  was  running  at  a  greater  rate  of  speed  than 
allowed  by  the  city  ordinance  of  lit.  Vernon.  To  recover 
on  the  first  ground  plaintiff  must  show  by  a  preponderance 
of  the  evidence  that  the  statutory  signals  were  not  given 
and  that  the  failure  to  give  such  signals  caused  the  injury.'' 

Another  instruction  given  for  the  a])pellee  told  the  jury 
that  it  was  the  duty  of  api3ellant  to  sound  the  whistle  or 
rin^  the  bell  at  least  eiffhtv  rods  l)cfore  reaching  anv  street 
crossing,  and  keep  the  same  ringing  or  whistling  until  such 
crossing  was  reached.  The  legal  question  involved  is,  was 
the  appellant  under  the  statutory  duty  to  appellee  to  ring  the 
bell  or  sound  the  whistle  ?  The  evidence  shows  that  api>el- 
lee  was  passing  along  a  street  parallel  with  the  railroad 
track,  with  no  purpose  or  intention  of  crossing  the  railroad 
track  at  any  point.  lie  was  not  approaching  any  crossing 
with  a  view  of  passing  over  the  same.  In  the  case  of  Will- 
iams V.  The  C.  &  A.  E.  R.  Co.,  32  111.  App.  33i),  342,  it  is 
said,  in  construing  Par.  (jS^  Chap.  114,  Starr  &  C.  111. 
Stats.,  1935,  which  requires  the  ringing  of  a  bell  or  sound- 
ing a  whistle,  that  "  the  plain  manifest  object  Avas  to  pro- 
tect by  a  required  warning  those  who  might  be  about  to 
cross  the  railroad  over  the  highway,  so  that  the  danger  of 
a  collision  at  such  crossings  might  be  obviated." 

While  the  facts  in  the  above  case  involved  the  question 
of  such  statutory  duty  as  to  one  in  a  field  adjoining  the 
railroad,  but  within  eighty  rods  of  a  highway  crossing,  yet 
from  the  language  of  the  foregoing  opinion  and  the  author- 
ities cited  in  support  of  the  conclusion  reached,  it  would 
appear  to  include  within  its  scope  all  cases  where  the  per- 
son injured,  in  pei*son  or  property,  was  not  intending  to  pass 
over  a  railroad  crossing. 

The  same  case  is  reported  in  135  111.  401.  On  page  496  the 
court  say:  "  It  is  a  fair  construction  of  Section  68,  as  above 
quoted,  that  the  duty  then  imposed  upon  railroad  companies 
was  intended  for  the  benefit  of  traveler  upon  the  public 
highway.    If  it  were  not  so,  why  is  the  bell  required  to  be 
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rung  or  the  whistle  sounded  at  a  certain  distance  from  '  the 
place  where  the  railroad  crosses  or  intersects  a  public  high- 
way ? '  The  place  here  indicated  is  the  intersection  of  a  rail- 
road with  a  public  highway,  and  the  persons  whose  safety 
and  protection  are  contemplated  by  this  phraseology  are 
those  who  use  the  highway  and  those  who  are  passengers 
upon  the  passing  train."  The  only  cases,  so  far  as  our  re- 
search could  discover,  that  hold  such  duty  is  imposed  for  the 
benefit  of  travelers  on  parallel  highways  within  the  pre- 
scribed distance,  are  Wakefield  v.  Conn.,  etc.  R.  R.  Co.,  37, 
Vt.  330,  and  Ransom  v.  C.  St.  P.  M.  &  O.  Ry  Co.,  62  Wis. 
178.  The  general  current  of  authority  as  shown  by  the  cita- 
tions in  the  135th  111.  at  page  497,  is  to  the  contrary,  which  is 
thought  to  be  supported  by  the  better  reason,  when  the  pur- 
pose of  such  statute  is  considered.  The  preceding  section 
to  that  requiring  the  signals,  is  closely  related  to  the  one 
that  imposes  such  obligation.  It  provides  that  outside  of 
cities  or  incorporated  towns  or  villages,  and  in  those  where 
required  by  the  corporate  authorities,  ''Every  railroad  cor- 
poration shall  cause  boards,  well  supported  by  posts  or  oth- 
erwise, to  be  placed  and  constantly  maintained  upon  each 
public  road  or  street,  where  the  same  is  crossed  by  its  railroad 
on  the  same  level.  Said  boards  shall  be  elevated  so  as  not 
to  obstruct  the  travel,  and  to  be  easily  seen  by  travelers: 
On  each  side  of  said  boards  shall  be  painted  in  capital  letters 
of  at  least  the  size  of  nine  inches  each,  the  words  '  Railroad 
Crossing '  or  '  Look  Out  for  the  Cars.'  "  This  requirement 
being  immediately  followed  with  the  imposition  of  the  duty 
as  to  signals,  clearly  shows,  in  our  judgment,  that  the  pro- 
tection designed  by  the  legislature  related  to  those  who 
were  approaching  and  about  to  pass  over  higliway  crossings. 
If  the  legislature  intended  to  protect  a  traveler  passing 
along  a  parallel  highway,  who  did  not  intend  to  cross  the 
railroad  track,  why  should  such  protection  be  limited  to  the 
distance  within  eighty  rods  of  a  highway  crossing  ?  Such 
signals  would  be  of  no  more  benefit  to  the  traveler  within 
such  distance  than  at  any  other  point  on  the  highway.  If 
such  signals  were  considered  a  protection  to  him  and  essen- 
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tial  to  his  safety  within  such  distance,  is  it  not  reasonable 
to  suppose  that  the  legislature  would  have  extended  the 
benefit  along  the  whole  line  of  a  railroad  where  it  was  par- 
alleled by  a  highway  ?  The  statute  makes  no  distinction 
between  public  crossings  in  a  city  and  outside,  as  to  the  duty 
to  ring  a  bell  or  sound  a  whistle.  Hence  the  Williams  case, 
siipra^  would  seem  to  control  this  case.  The  judgment  will 
be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


Citizens^  Horse  Kail  way  Company 
^^  V. 

47    388  _,  _ 

^^lil?!  City  of  Belleville. 

Horse  Bailwaijs—Use  of  Sfrecfs — Ordinanccfi — Ecpeal  of— For  Non- 
Conformity  with  Conditions— Franchise  —  Forfeiture  of— Quo  War- 
ranto— Cliap.  112 y  III,  Stats, 

1.  In  the  absence  of  constitutional  limitations  the  legislature  of  a 
given  State  has  the  power  to  authorize,  at  pleasure,  the  use  of  streets  for 
railroad  purposes. 

2.  In  view  of  statutes  named,  this  court  holds  that  the  city  in  question 
had  the  legal  right  and  authority  to  imxx>se  such  terms  and  conditions 
upon  the  street  railway  company  referred  to  as  it  deemed  best  for  the 
interest  of  the  public,  and  that  although  a  given  court  has  the  power  to 
determine  whether  such  terms  and  conditions  and  the  mode  of  their 
enforcement  contravene  established  principles  of  law,  subject  to  which 
rule  the  exercise  of  all  subordinate  authority  exists,  beyond  tliat,  the 
court  can  not  go. 

3.  The  words  "  due  process  of  law  "  as  set  forth  in  the  principle  pro- 
viding that  no  person  shall  otherwise  be  deprived  of  his  property,  have 
reference  to  judicial  proceedings  according  to  the  course  and  usage  of 
the  common  law. 

4.  The  right  and  privilege  to  construct  and  operate  a  horse  railroad 
in  the  streets  of  a  city  for  the  purpose  of  carrying  passengers  for  hire  is 
property,  if  such  road  is  constructed  and  comi^leted  in  accordance  with 
the  terms  imposed. 

5.  The  power  exists  in  a  municipality  to  impose  terms  ujwn  such  cor- 
poration as  to  the  time  and  character  of  the  road  to  be  constructed,  upon 
the  fulfillment  of  which  depend  the  matui'ing  of  the  grant,  and  while 
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such  conditions  are  being  fulfilled  witliin  the  time  prescribed,  if  there  is 
a  limit  the  grant  remains  inchoate,  and  they  are  termed  conditions  prece- 
dent; while  those  terms  imposed  that  affect  tlie  manner  of  operating 
the  road  and  its  state  of  repair  after  its  proper  construction,  are  con- 
ditions subsequent;  in  which  case  such  a  grant  becomes  vested  property 
with  all  the  rights  attached  that  secure  tangible  property.  In  the  case 
presented,  the  conditions  imposed,  which  it  is  claimed  have  been  violated, 
were  conditions  subsequent,  and  the  grant  had  vested  as  property  and 
could  only  be  divested  by  due  process  of  law. 

6.  While  an  ordinance,  when  accepted  by  a  street  railway  company, 
becomes  a  contract  subject  to  revocation  at  tlie  will  of  the  city — such 
right  being  reserved — ^while  tlie  contract  remains  executory,  after  such 
time,  even  if  the  ordinance  is  considered  merely  as  a  contract,  it  then 
becomes  an  executed  contract  ripened  into  a  perfected  grant — ^vested 
property — ^notwithstanding  the  terms  imposed  therein,  upon  which  as 
vested  property  the  subsequent  conditions  continue  to  operate  under  the 
law  as  applicable  to  such  conditions,  and  it  is  not  left  to  one  of  the  par- 
ties to  the  original  contract  to  enter  judgment  of  forfeiture  of  the  prop- 
erty of  the  other  party  to  the  contract  and  thereby  divest  him  of  his 
rights.  It  is  a  question  of  fact  whether  the  cause  of  forfeitin*e  exists; 
and  th6  determination  of  that  question  would  be  for  the  courts  and  not 
the  city  to  decide.  There  would  have  to  be  a  legal  investigation  where 
both  parties  could  be  heard,  and  a  judicial  determination  upon  the  factg 
so  developed,  such  being  *'  due  process  of  law." 

7.  The  effect  of  the  forfeiture  claimed  in  the  case  presented,  is  to  ren- 
der the  charter  of  defendant  corporation  and  its  franchise  inoperative — 
tantamount  to  an  ouster  from  the  franchise,  viz.,  the  right  to  **  operate 
a  horse  railway  in  the  streets  "  of  the  city  named,  the  rights  and  privi- 
leges granted  by  said  city  being  a  vital  part  of  the  franchise. 

8.  A  municipality  does  not  stand  in  tlie  same  relation  to  such  a  char- 
ter and  franchise  merely  because  it  has  control  of  the  streets,  that  an 
individual  does  who  owns  lands  within  the  line  of  the  right  of  way  of  an 
ordinarily  incorporated  railroad  company.  In  the  latter  case  the  char- 
ter is  complete  when  granted  by  the  State  and  carries  with  it,  under  the 
law  of  eminent  domain,  the  power  to  execute,  with  or  without  consent 
of  such  owner  of  land,  the  franchise.  In  the  former  case  the  munici- 
pality is  related  to  the  State  as  its  agent,  invested  with  constitutional 
rights  BB  well  as  delegated  power,  in  regard  to  the  right  to  operate  in  the 
streets  horse  railways,  without  whose  action,  and  by  incorporating  its 
consent  in  the  charter  granted  by  the  State,  the  franchise  is  a  nullity. 

9.  Since  the  Constitution  of  1870,  the  right  to  create  and  perfect  such 
a  franchise  as  is  involved  in  the  case  presented,  rests  both  in  the  State 
and  the  municipality,  and  the  consent  of  the  latter  when  granted  is  a 
part  of  the  franchise;  and  the  fact  that  the  ordinance,  when  accepted  by 
the  company,  created  a  contract  between  the  parties  does  not  affect  this 
view.  The  charter  of  defendant  is  ih  a  sense  just  as  much  a  contract 
with  the  State  as  is  the  ordinance  with  the  municipality.  The  contract 
feature,  however,  is  limited  to  those  provisions  of  the  charter  or  ordi- 
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nance  relating  to  the  dealings  between  the  incorporat^^d  company 
and  the  State  or  municipality  as  such,  and  does  not  extend  to  those  pro- 
visions relating  to  the  dealing  of  such  incorporated  company  with  tiie 
public. 

10.  The  franchise  of  the  defendant  company  being  sought  to  be  in- 
volved in  the  proceeding  herein,  the  attempt  to  enforce  a  forfeiture 
should  have  been  in  a  direct  proceeding  by  quo  warranto  under  Chap. 
112,  111.  Stats. 

11.  While  this  court  would  not  have  jurisdiction  to  consider  an  appeal 
which  involved  a  franchise,  that  is,  where  its  judgment  would  result  in 
sustaining  or  ousting  a  franchise,  it  has  jurisdiction  to  determine  whether 
or  not  proceedings  instituted  were  such  as  could  legally  involve  a 
franchise. 

12.  Tlus  court  holds  tliat  a  certain  paper  filed  herein  by  complainant, 
called  a  petition,  the  same  being  in  the  nature  of  an  affidavit  in  support 
of  a  motion  to  the  court  in  charge  through  its  receiver  in  foreclosure 
proceedings,  to  relea.se  from  its  control  and  custody  the  property  of  the 
defendant,  in  order  that  the  former  might  remove  the  tracks,  etc.,  of  the 
defendant  from  its  streets,  should,  in  view  of  its  contents,  be  stricken 
from  the  files  of  the  case  presented, 

[Opinion  filed  March  17,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.  WiLDERMAN,  Juclgc,  presiding. 

The  appellant  w^as  granted  the  right  and  privilege  of  lay- 
ing its  tracks  and  operating  its  road  along  certain  streets  in 
the  city  of  Belleville,  under  and  by  virtue  of  an  ordinance 
passed  December  31,  1885. 

Section  1  granted  the  right  and  named  the  route. 

Section  2  required  the  company  to  pay  owners  of  abut- 
ting property  damages,  if  any,  by  reason  of  the  construc- 
tion of  the  road. 

Section  3  provided  that  the  rights  granted  to  the  com- 
pany were  subject  to  the  right  of  the  city  to  use,  improve 
and  repair  the  streets,  "  and  to  piake  all  necessary  police 
regulations  concerning  the  management  and  oj)eration  of 
said  railroad." 

Section  4  provided  that  the  streets  should  not  be  obstructed 
longer  than  was  necessary,  and  that  the  road  must  be  con- 
structed and  oi)erated  within  a  certain  time. 
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Section  5  required  the  company  to  keep  the  street  in  re- 
pair between  the  i-ails  of  its  track. 

Section  6  provided  that  all  rights  theretofore  granted  to 
the  Belleville  Kailway  Company  should  be  granted  and  re- 
newed to  the  appellant  as  its  successor. 

Section  7  regulated  the  passenger  fare. 

Section  8  provided  that  "  upon  the  failure  of  said  company 
to  comply  with  any  condition  herein  named  the  said  coun- 
cil shall  have  the  power,  which  it  hereby  expressly  reserves, 
to  repeal  the  ordinance  and  revoke  the  consent  hereby 
given.''  It  also  provides  that  the  right  herein  granted  shall 
be  forfeited  as  to  such  portion  of  the  streets  as  are  not  used 
within  two  years. 

Section  9.  "  If  said  companj''  shall  fail  to  operate  the  said 
horse  railroad  regularly  for  a  period  of  thirty  days,  or  fail 
to  run  a  car  over  said  road,  to  pass  a  given  point,  at  least 
every  fifteen  minutes  at  regular  intervals  in  the  daytime, 
unless  said  failure  is  caused  by  accident  to  its  property  in 
said  city,  or.  its  route  therein,  the  rights  and  privileges 
hereby  granted  shall  at  once  CQase  and  determine,  and  unless 
said  company,  within  sixty  days  thereafter,  shall  remove  its 
tracks,  turn-outs  and  switches  from  the  streets  then  occupied 
by  said  railroad,  and  put  said  streets  in  good  repair,  the  said 
tracks,  turn-outs  and  switches  shall  be  forfeited  to  said 
city." 

Another  ordinance,  passed  October  4, 1886,  required  that 
the  company  should  run  its  cars  where  its  track  passed  any 
railroad  depot  so  as  to  make  connection  with  passenger 
trains. 

Another  ordinance,  passed  July  21,  1890,  required  that 
the  company  should  run  a  car  east  from  its  west  terminus 
at  half  past  nine  and  half  past  ten  o'clock  every  night  and 
from  its  east  terminus  at  ten  and  eleven  o'clock  every  night. 

The  appellant,  on  the  7th  day  of  October,  1886,  made  and 
executed  its  trust  deed  to  J.  D.  Percv  and  L.  G.  McXair  on 
all  its  property,  privileges,  etc.,  to  secure  $25,000  of  bonds 
issued  by  the  company  for  the  construction  and  equipment 
of  its  road,  which  drew  six  per  cent  interest,  payable  semi- 
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annually.  Xo  interest  having  been  paid  on  the  bonds,  the 
trustees,  on  the  11th  day  of  September,  1891,  filed  a  bill  in 
the  Circuit  Court  of  St.  Clair  County  to  foreclose  said  trust 
deed,  declaring  the  whole  debt  due  under  the  promise  of  the 
trust  deed,  averring  the  insolvency  of  the  company,  making 
the  appellant  John  Thomas,  who  was  alleged  to  be  the  sole 
owner  of  the  bonds  and  coupons,  and  the  city  of  Belleville, 
parties  defendant —  the  latter  on  the  ground  that  it  had  and 
was  threatening  to  tear  up  and  destroy  the  track  of  the 
company  —  pmyed  for  a  strict  foreclosure,  the  appointment 
of  a  receiver,  and  asked  for  a  writ  of  injunction  to  restrain 
the  city  of  Belleville  from  executing  its  threats. 

A  temporary  injunction  was  granted,  and  John  Thomas 
was  appointed  receiver  on  the  21st  of  September,  1891,  who 
took  possession  of  and  operated  the  road.  Thomas  soon  re- 
signed and  Ryder  was  thereafter  appointed,  who  continued 
to  operate  the  road.  Prior  to  the  filing  of  the  bill  it  appears 
that  complaint  was  made  by  the  city  that  the  company  was 
not  keeping  the  track  in  repair,  and  therefore  on  the  18th 
of  June,  1891,  the  president  of  the  company  was  served  with 
written  notice  to  repair  at  once  the  tnick  along  Main,  Illi- 
nois and  Charles  streets.  At  a  meeting  of  the  council  on  the 
8th  of  Septembor,  1891,  it  was  ordered  that  the  officers  of  the 
company  be  served  with  notice  to  appear  at  a  council  meet- 
ing to  be  held  September  21st,  to  show  cause  why  the  ordi- 
nance granting  the  company  the  right  to  lay  its  tracks  and 
operate  its  road  should  not  be  rej>eiiled.  Notice  was  served 
on  t\v>  company  on  the  10th  of  September.  At  the  meeting 
on  September  21,  1891,  an  ordinance  was  olBfered,  repealing 
all  ordinances  relating  to  the  rights  and  privileges  granted 
to  the  appellant,  but  the  consideration  of  the  same  was  post- 
poned until  a  meeting  of  the  council  on  the  4th  day  of  Jan- 
uary, 1892,  when  it  was  taken  up  and  passed,  at  which  time, 
as  heretofore  stated,  the  road  was  in  the  hands  of  the  re- 
ceiver. 

Notice  of  the  passage  of  such  ordinance  was  served  on 
Thomas  and  Atterberg,  who  had  bought  all  of  Thomas'  in- 
terest in  the  bonds  and  became  the  sole  owner,  and  also  one 
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Ryder,  who  was  the  receiver  of  the  ^  road.  The  repealing 
ordinance,  after  referring  to  and  reciting  those  portions  of 
the  ordinances  heretofore  mentioned — granting  riglits  and 
privileges  to  the  company  and  imposing  certain  duties,  and 
the  power  reserved  of  repealing  the  same — provides  as  fol- 
lows :  "  Inasmuch,  therefore,  as  the  Citizens'  Iloi'se  Railway 
Company  did  not  reasonably  comply  with  the  duties  and 
obligations  imposed  by  sections  5  and  9  of  said  ordinance 
No.  185,  nor  with  the  duties  and  obligations  imposed  by 
ordinances  Nos.  275,  201,  446  and  171,  therefore  be  it  or- 
dained by  the  City  Council  of  the  City  of  Belleville,  Illinois : 

Section  1.  That  ordinances  Nos.  440,  185,  171,  201  and 
275,  and  all  ordinances  in  relation  to  the  Citizens'  Horse 
Railway  Company,  except  ordinance  287,  be,  and  the  same 
are  hereby^  repealed,  and  all  the  rights  and  privileges  by  said 
ordinances  granted  are  hereby  revoked. 

Section  2.  That  the  city  clerk  beinstructed  to  notify  the 
said  Citizens'  Horse  Railway  Company  to  remove  its  tracks, 
switches  and  turn-outs  from  the  streets  of  the  citv  of  Belle- 
ville  within  sixty  days  after  the  passage  of  this  ordinance. 

Section  3.  That  if  said  tracks,  sw-itches  and  turn-outs  be 
not  removed  within  sixty  days  after  the  passage  of  this  ordi- 
nance, and  such  notice  shall  have  been  given  as  is  provided  in 
section  2  of  this  ordinance,  that  the  same  are  hereby  de- 
clared forfeited  to  the  city  of  Belleville,  and  the  street 
inspector  be  instructed  to  remove  the  same." 

On  the  loth  of  March,  1892,  the  city  of  Belleville  filed  its 
petition,  averring  that  the  company  had  not  complied  with 
the  ordinance  of  the  city,  wherefore  it  had  passed  the  re- 
pealing ordinance  above  noted,  which  had  not  been  observed 
by  the  company,  and  concluded  with  the  following  prayer : 
"  In  consideration  of  the  premises,  your  petitioner  asks  leave 
of  the  honorable  court  to  remove  the  tracks,  turn-outs, 
switches,  etc.,  of  the  said  Citizens'  Horse  Railway  Company 
on  said  street  railway  from  the  streets  of  said  city  of  Belle- 
viUe." 

This  petition  was  filed  in  said  foreclosure  case,  but  as  an 
inilependent  proceeding,  making  no  one  a  party  defendant.  ^ 
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A  motion  made  by  the  complainant  in  the  foreclosure  pro- 
ceeding to  strike  the  petition  from  the  files  was  overruled 
by  the  court. 

"^On  the  31st  of  March,  1892,  the  city  of  BelleWlle  filed 
its  answer  to  the  original  bill,  denymg  all  the  material 
allegations  of  the  bill,  except  that  part  charging  that  it 
threatened  and  intended  to  tear  up  and  remove  the  track  of 
the  company,  which  it  averred  and  affirmed  its  right  to  do, 
under  and  by  virtue  of  its  ordinances. 

The  company  and  trustees  answered  the  petition  of  the 
city  of  Belleville,  denying  the  facts  in  it  stated,  and  also  the 
right  of  the  city  to  repeal  said  ordinance  and  remove  its 
tracks,  or  averring  that  its  remedy,  if  any,  was  at  law.  The 
answer  also  averred  that  it  was  contemplated  to  change  the 
motive  power  and  put  in  an  electric  line,  and  re))air  and  re- 
new the  old  line;  that  if  that  was  not  permitted,  then  that  the 
Citizens'  Horse  Kailway  Company,  or  those  interested  in  it, 
were  ready  and  Avilling  to  comply  with  every  condition  con- 
tained in  ordinances  under  which  said  road  is  now  being 
operated ;  that  the  earnings  of  the  Citizens'  Horse  Railway 
are  not  sufficient  to  make  repairs  on  said  road,  but  if  the 
court  required  it  the  Citizens'  Horse  Railway  Company  is 
ready  and  willing  to  give  a  good  and  sufficient  bond,  to  be 
approved  by  the  court,  in  such  an  amount  as  it  might  deter- 
mine, conditioned  for  the  faithful  performance  of  all  its 
conditions  and  obligations  contained  in  said  ordinances,  and 
to  improve,  repair  and  keep  in  constant  repair  the  said  road, 
tracks,  cars,  etc. 

The  trustees  and  the  railway  company,  after  the  cause  was 
at  issue,  moved  the  court  to  refer  the  whole  matter  to  the 
master  to  state  the  amount  of  indebtedness,  and  also  to  take 
evidence  on  the  petition  and  to  report  the  same  to  the  court, 
which  motion  was  overruled,  whereupon  the  same  parties 
moved  that  a  jury  be  called  to  try  the  issue  on  the  petition, 
which  motion  was  also  overruled. 

The  court  heard  the  evidence  on  the  petition  and  also  on 
the  issue,  as  to  the  foreclosure  of  the  trust  deed,  and  entered 
its  decree. 
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The  evidence  taken  on  the  petition  covered  tlie  whole 
period  of  time  substantially  up  to  the  time  of  the  taking  of 
the  evidence. 

There  was  no  proof  to  show  that  the  road  had  not  been 
operated  for  any  considerable  period  of  time,  on  any  part 
of  its  line,  before  the  road  was  placed  in  the  hands  of  a  re- 
ceiver by  the  order  of  the  court. 

There  was  evidence,  however,  from  which  it  might  fairly 
be  found  that  the  track  of  the  road  and  the  street  between 
the  rails  were  not  kept  in  such  condition  as  the  ordinances 
required,  and  also  that  at  various  times  cars  did  not  pass  a 
given  point  every  fifteen  minutes,  and  that  the  service  was 
bad  before  the  road  was  operated  by  the  receiver.  The  find- 
ings of  the  court  were,  in  substance,  as  follows : 

First.  That  the  Citizens'  Horse  Railway  Company  had 
for  a  long  time  failed  to  operate  its  road  as  required  by  the 
ordinances;  the  council  had  cited  it  to  show  cause  why  its 
privilege  should  not  be  revoked;  that  said  repealing  ordi- 
nance was  passed  as  alleged,  and  that  the  company  had  failed 
to  remove  its  tracks,  etc.;  that  said  trust  deed  was  a  valid 
lien  on  all  the  property,  rights,  etc.,  of  the  railway  company; 
that  the  trustees  were  entitled  to  a  decree  of  foreclosure  for 
the  entire  debt,  which  was  found  to  be  $32,250,  all  of  which 
debt  is  owned  by  George  Atterberg;  that  the  company  is 
insolvent  and  the  property  not  of  the  value  of  the  debt,  and 
that  the  property  would  be  taken  for  the  debt  and  the  debt 
discharged,  and  that  no  benefit  would  arise  from  a  sale  being 
made.  From  which  finding  the  court  decreed,  first,  that  the 
Citizens'  Horse  Railway  Company  take  up  and  remove  its 
tracks  from  the  streets  of  the  city  of  Belleville,  within  sixty 
days  from  May  2,  1892,  and  on  failure  to  do  so  the  city  is 
authorized  and  empowered  to  remove  such  tracks,  etc. 

Second.  It  is  decreed  that  the  receiver  pay  certain  ex- 
penses made  by  him  out  of  funds  in  his  hands,  or  that  may 
come  to  his  hands,  which  are  declared  a  prior  lien  to  the 
bonded  indebtedness. 

Third.  That  the  company  pay  George  Atterberg,  the 
sole  owner  of   the  bonds,  $32,250   within  three  months 
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from  the  date  of  the  decree,  and  certain  other  small  amounts 
to  other  parties,  whereupon,  if  paid,  the  trustees  are  to  recon- 
vey  the  property  to  the  company,  but  on  default,  the  com- 
pany to  be  forever  barred  and  George  Atterberg  to  get  the 
title  to  and  possession  of  the  road  from  any  one  in  possession 
thereof  on  the  production  of  a  certified  copy  of  this  decree 
under  penalty  of  contempt  for  any  one  failing  to  comply, 
and  the  company  to  make  him  a  deed  of  conveyance  for 
"each  and  all  of  its  property,  both  real  and  personal,  pow- 
ers, rights  and  privileges  and  franchises  hereinbefore  de- 
scribed as  belonging  to  said  company." 

The  trustees  and  the  Citizens'  Horse  Railway  Company 
separately  prayed  an  apjieal  as  to  the  decree  in  the  petition 
of  the  city  of  Belleville  and  assign  the  following  errors: 

Assignment  of  Errors, 

First.  The  Circuit  Court  erred  in  deciding  that  the  city 
could,  before  any  judicial  examination  or  adjudication  that 
the  railway  company  had  violated  any  of  the  rights,  pow- 
ers, privileges  and  franchises  granted  it  by  the  ordinances 
of  said  city  to  operate  its  railway  —  pass  an  ordinance  revok- 
ing such  rights,  powers,  privileges  and  franchises,  and  for- 
feiting the  property  of  said  railway  com])any  to  siiid  city. 

Second.  The  Circuit  Court  erred  in  decreeing  a  forfeiture 
against  the  railway  company  in  this  proceeding,  and  in  not 
striking  the  petition  of  the  city  from  the  files. 

Third.  The  Circuit  Court  erred  in  finding  and  decreeing 
a  forfeiture  against  the  Citizens'  Horse  Railway  Company 
on  the  evidence  in  the  record. 

Fourth.  The  Circuit  Court  erred  in  deciding  that  there 
was  any  evidence  to  authorize  a  forfeiture  under  the  grounds 
s]:)ecificaUy  declared  as  authorizing  a  forfeiture  by  ordinance 
Ko.  185. 

Fifth.  The  Circuit  Court  erred  in  improperly  admitting 
all  the  evidence  as  to  the  condition  of  the  roadbed  and  tra-cks 
after  September  22,  1891,  the  date  when  the  receiver  took 
possession  of  the  railway. 

Sixth.  The  Circuit  Court  erred  in  denying  the  motion 
to  impanel  a  jury  to  hear  and  determine  all  the  questions  of 


Fourth  District — August  Term,  1892.      397 

^     Citizens'  Horse  Ry.  Co.  v.  City  of  Belleville, 

fact  raised  on  the  petition  filed  by  the  city,  and  in  refusing 
to  refer  said  petition,  as  well  as  the  original  suit,  to  the 
master  in  chancery,  to  take  and  report  all  evidence  offered 
by  either  party  to  the  court  before  final  hearing. 

Seventh.  The  Circuit  Court  erred  in  decreeing  a  forfeit- 
ure without  the  railway  company  or  the  owner  of  the  mort- 
gage bonds  being  made  parties  to  the  petition  filed  by  the 
citv. 

Eighth.  The  Circuit  Court  erred  in  holding  that  the  city 
attorney  had  any  power  or  authority  from  the  city  council 
to  file  the  petition  on  which  a  forfeiture  was  declared. 

Messrs.  IIamill  &  Borders,  for  appellant. 

A  forfeiture  is  never  favored  or  implied,  consequently 
any  pleading  setting  forth  grounds  for  forfeiture  must  be 
specific,  and  the  allegations  thereof  must  be  proved  conclu- 
sively.    Waite  on  Insolvent  Corporations,  Sec.  121. 

While  this  is  not  an  action  intended  to  destroy  the  cor- 
poration proper,  the  franchises  granted  by  the  State,  the 
legal  entity,  the  artificial  being,  yet  it  is  completely  analo- 
gous in  its  character  to  such  action ;  the  effect  is  the  same. 
It  seeks  a  forfeiture  of  rights,  powers,  privileges  and  fran- 
chises granted  by  the  city  to  the  railway  company  and  a 
forfeiture  of  its  property.  Hence,  it  rests  upon  the  same 
legal  principles  as  quo  warranto  or  an  information  in  the 
nature  of  quo  warranto^  and  it  will  require  the  same  quality 
and  amount  of  evidence  to  sustain  it.  The  city  council,  in 
attempting  to  pass  the  ordinance  repealing  the  rights  and 
franchises  of  the  railway  company  and  forfeiting  its  prop- 
erty before  any  judicial  examination  or  adjudication  that 
the  ordinance  had  been  violated  by  the  company,  arbitrarily 
arrogated  to  itself,  a  legislative  body,  the  functions  and  pow- 
ers of  the  judiciary,  thereby  violating  the  provisions  of  the 
constitution  of  both  the  State  of  Illinois  and  the  United 
States.  Art.  3,  and  Sec.  2  of  Art.  2,  Constitution  of  Illinois; 
Sec.  1,  Art.  14,  of  Amendments  to  the  Constitution  of  U.  S. 

Dillon  on  Municipal  Corporations,  Vol.  1,  Sec.  345  (3d  Ed.), 
says :  "To  warrant  the  exercise  of  such  an  extraordinary 
authority  by  a  local  and  limited  jurisdiction,  the  rule  is  rea- 
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soniibly  adopted  that  such  authority  must  be  expressly  con- 
ferred by  the  legislature.  And  even  if  the  power  to  de- 
clare a  forfeiture  is  conferred,  still  no  person  can  by  ordinance 
be  deprived  of  his  property  by  forfeiture  without  notice  or 
without  legal  investigation  or  adjudication ;  an  ordinance 
in  violation  of  this  principle  is  void  as  contrary  to  the  genius 
of  our  laws  and  institutions."  Hart  v.  Mayor,  etc.,  of 
Albany,  9  Wendell,  571;  Cotter  v.  Doty,  5  Ohio,  308;  Rose- 
baugh  V.  Saffin,  10  Ohio,  32. 

Chancellor  Kent  lays  it  down  that  it  is  a  well  established 
principle  of  law  that  a  corporation  can  not  be  dissolved  by 
reason  of  misuser  or  non-user  of  its  franchises  until  a  default 
has  been  judicially  determined.  2  Kent's  Commentaries, 
305,  312;  Angell  &  Ames  on  Cor.,  835;  Cooley's  Const.  Lim, 
(5th  Ed.),  337;  Dartmouth  College  v.  Woodward,  4  Wheat. 
518;  New  Jersey  v.  Wilson,  7  Cranch.  164;  Planters'  Bank 
V.  Sharp,  6  How.  301 ;  Binghamton  Bridge  Case,  3  Wall. 
5 ;  EnjBeld  Toll  Bridge  v.  Connecticut  Iliver  Co.,  7  Conn. 
53;  Grammar  School  v.  Burt,  11  Vt.  632;  State  v.  Hey- 
ward,  3  Rich.  (S.  Car.)  389;  People  v.  Manhattan  Co.,  9  Wend. 
351;  Maryland  Dniversitj'-  v.  Williams,  9  Gill  &  John. 
(Md.)  402 ;  Commonwealth  v.  Cullen,  13  Pa.  St.  132 ;  Bridge 
Co.  V.  Iloboken  Co.,  13  N.  J.  Eq.  81 ;  State  v.  Commercial 
Bank,  7  Ohio,  125 ;  Louisville  v.  University  of  Louisville, 
15  B.  Mon.  (Ky.)  642;  Bruffett  v.  G.  W.  R.  Co.,  25  111.  310. 

The  powers  of  the  city  are  whollj''  legislative  in  their 
character  and  not  judicial.  The  powder  to  determine 
w^hether  the  railway  cortipany  had  violated  any  of  the  terms 
or  conditions  of  the  ordinances  under  which  it  operated  its 
road  is  purely  judicial,  and  the  city  had  no  authority  under 
the  law  to  exercise  judicial  power.  City  of  Galesburg  v. 
Hawkinson,  75  111.  153;  Buffett  v.  Gt.  W.  Ry.  Co.,  25  111. 
303;  Detroit  v.  Detroit  and  Howell  Plank  Road  Co.,  43 
Mich.  140. 

In  Flint  &  Fentonville  Plank  Road  Co.  v.  WoodhuU,  25 
Mich.  112,  Judge  Cooley,  in  delivering  the  opinion  of  the 
court  on  this  subject,  said :  "  The  determination  whether 
a  corporation  has  violated  its  charter  is  judicial  in  its 
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nature.  It  requires  the  actions  of  those  tribunals  which 
must  hear  before  they  condemn,  and  must  proceed  upon  in- 
quiry. If  it  were  properly  legislative,  it  may  be  that  the 
legislature  must  be  presumed  to  have  given  a  hearing;  but 
the  fact,  as  we  have  seen,  in  this  case  is  otherwise,  and  the 
cases  in  which  presumptions  are  to  be  indulged  against  the 
facts  ought  not  to  be  multiplied.  It  is  suiBcient  to  say  that, 
in  our  opinion,  the  case  is  one  in  which  the  party  is  entitled 
to  a  trial  of  right  in  fact,  and  can  not  be  put  off  with  one 
which  rests  exclusively  in  a  presumption  of  law,  indulged 
against  the  fact.  The  violation  of  the  charter  can  not  be 
legally  made  to  appear,  except  on  a  trial  in  a  tribunal  whose 
course  of  proceeding  is  devised  for  the  determination  of 
questions  of  this  nature." 

Ordinances  of  municipal  corporations  may  impose  pen- 
alties on  parties  guilty  of  violation  thereof,  but  they  can 
not  impose  forfeiture  of  property  or  rights  without  express 
legislative  authority.  State  y.  Ferguson,  38  N.  II.  324; 
Phillips  V.  Allen,  41  Penn.  St.  481. 

The  forfeiture  of  franchises  does  not  include  the  for- 
feiture of  property.  Property  rights  can  not  be  confiscated 
by  the  State  or  any  of  its  municipalities,  or  prevented  from 
devolving  according  to  the  ordinary  rules  of  equity  and  the 
common  law.  Morawetz  on  Private  Corporations  (2d  Ed.) 
Sec.  1033;  Bacon  v.  Eobertson,  18  Howard,  480;  Commercial 
Bank  of  Natchez  v.  Chambers,  8  S.  &  M.  52;  Eowland  v. 
Header  Furniture  Co.,  38  Ohio  St.  270. 

Even  where  the  right  is  expressly  reserved  in  the  charter 
or  contract  to  forfeit  the  franchises  of  a  corporation,  still 
no  forfeiture  can  be  declared  by  the  legislature  until  a  legal 
examination  and  adjudication  is  first  made  by  the  court. 
And  if  the  legislature  itself  does  not  possess  this  right,  the 
consent  of  this  corporation  can  not  confer  the  right.  Kegt. 
Univ.  of  Maryland  v.  Williams,  9  Gill  &  John.  (Md.)  410; 
C.  &  C.  V.  Kailroad  Co.,  4  Gill  &  John.  (Md.)  144;  Flint  & 
P.  M.  R.  R.  Co.  V.  Woodhuil,  25  Mich.  99;  Am.  Law  Register 
(new  series)  Vol.  5,  p.  584. 

In  Pacific  R.  R.  Co.  v.  Leavenworth,  1  Dillon's  TT.  S.  C. 
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E.  393,  relied  upon  by  appellee,  the  injunction  at  first 
denied  was  afterward  granted  (pp.  401,  402). 

In  Atty.  Gen.  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371,  389, 
Chancellor  Kent,  in  discussing  the  powers  of  courts  of  equity 
upon  this  subject,  said :  "When  the  question  is  whether  a 
corporation  has  forfeited  its  charter,  or  usuqied  a  franchise, 
or  has  broken  a  penal  law,  this  court  is  not  the  proj^er  tri- 
bunal to  sustain  the  prosecution  or  inflict  the  punishment." 
Atty.  Gen.  v.  Bank  of  Niagara,  Ilopk.  354,  3(>0;  Verplanck 
V.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  88;  People  v.  Albany,  etc., 
K.  R.  Co.,  24  N.  Y.  261;  Atty.  Gen.  v.  Bank  of  Michigan, 
Ilarring.  Ch.  321;  Atty.  Gen.  v.  Tudor  Ice  Co.,  104  Mass. 
244;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  274;  Slee  •  v. 
Bloom,  5  Johns.  Ch.^  377;  Doyle  v.  Peerless  Petroleum  Co., 
44  Barb.  239;  Kincaid  v.  Dwindle,  59  N.  Y.  548;  Society 
for  Establishing  Manufactures  v.  Morris  Canal,  etc.,  Co.,  1 
N.  J.  Eq.  157;  Doremus  v.  Dutch  Keformed  Church,  3  X.  J. 
Eq.  348;  Brest,  v.  Trenton  City  Bridge  Co.,  13  JSf.  J.  Eq.  46. 

The  same  view  has  been  taken  in  England  in  Atty.  Gen. 
V.  Great  Eastern  By.  Co.,  L.  R.,  11  Ch.  D.  449,  503.  ^ 

A  court  of  equity  will  rarely,  if  ever,  enforce  a  forfeiture. 
Morris  v.  Tillson  et  al.,  81  I11.'^G07. 

A  forfeiture  can  never  be  taken  advantage  of  or  enforced 
against  a  corporation  collaterally  or  incidentally,  or  in  any 
other  mode  than  a  direct  proceeding  for  that  purpose. 
Waite  on  Insolvent  Corporations,  Sec.  403;  Laflin  &  liana 
Powder  Co.  v.  Sinsheimer,  46  Md.  315;  Briggs  v.  Cape  Cod 
Ship  Canal  Co.,  137  Mass.  74;  Wallamet  Falls  Canal  Co.  v. 
Kittridge,  5  Sawy.  44. 

The  city  only  by  virtue  of  the  authority  conferred  upon  it 
by  the  State  had  the  power  to  grant  the  franchises  to  the 
company  to  construct  and  operate  its  railway,  and  as  the 
rights  which  the  city  is  attempting  to  revoke  came  from  the 
State  through  the  city,  the  proceedings  to  revoke  and  forfeit 
the  franchises  must  be  the  same  as  if  the  State  itself  was  in- 
stituting proceedings  to  forfeit  the  charter.  The  effect  of 
the  decree  rendered  on  the  petition  of  the  city  is  to  destroy 
the  corporation,  but  the  law  is,  that  only  the  power  which 
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creates  can  destroy.  The  government  having  created  the 
corporation  for  certain  specified  purposes,  is  entitled  to  a  voice 
in  its  destruction.  If  the  franchise  granted  by  the  State, 
or  by  the  city  through  the  State,  has  been  abused  or  violated, 
that  is  a  public  wrong  which  the  people  must  resent.  Hence 
the  origin  of  the  rule  that  the  government  or  j)eople  are 
the  proper  parties  to  institute  forfeiture  proceedings.  •  And 
a  court  of  law,  rather  than  a  court  of  equity,  is  the  forum  to 
determine  a  forfeiture.  Waite  on  Insolvent  Corporations, 
Sec.  400;  Whitney  v.  Wyman,  101  U.  S.'392;  National  Bank 
V.  Mathews,  98  U.  S.  628;  State  v.  P.  &  T.  Turnpike  Co.,  21 
N.  J.  Law,  9;  Commonwealth  v.  Allegheny  Bridge  Co.,  20 
Penn.  St.  185;  Farnham  v.  D.  &  II.  Canal  Co.,  61  Penn.  St. 
265;  State  v.  Moore,  19  Ala.  514;  Rice  v.  National  Bank  of 
Commerce,  126  Mass.  300;  Merrick  v.  Van  Santvoord,  34 
N.  Y.  208;  People  v.  Northern  R.  E.  Co.,  42  N.  Y.  308;  Nat. 
Docks  R.  R.  Co.  V.  Central  R.  R.  Co.,  32  N.  J.  (Eq.)  755; 
People  V.  Jackson  &  Michigan  R.  R.  Co.,  9  Mich.  285; 
People  V.  Albany  &  Vermont  R.  R.  Co.,  24  N.  Y.  279. 

The  petition  was  filed  in  order  to  enable  the  officers  of  the 
city  to  remove  the  tracks  from  the  streets  and  at  the  same 
time  not  to  make  them  liable  to  be  arrested  and  fined  for 
contempt  of  court  in  interfering  with  property  in  the  custody 
of  the  court.  That  was  its  sole  object  and  that  its  only 
prayer;  and  the  relief  granted  can  not  be  broader  or  different 
than  that  prayed  for.  A  party  in  equity  can  not  recover  more 
than  he  has  prayed  for,  or  in  a  case  different  from  that  made 
by  his  pleading.  Ellis  v.  Sisson  et  al.,  96  111.  ]  05;  Dinwid- 
die  V.  Bell  et  al.,  95  111.  360;  Morris  v.  Tillson  et  al.,  81 
111.  607. 

This  petition  was  not  framed  for,  nor  intended  to  be,  a 
cross-bill ;  it  has  none  of  the  necessary  elements  of  a  cross- 
bill ;  but  even  if  it  had  been  intended  for  a  cross-bill,  and 
framed  as  such,  no  relief  could  be  granted  upon  it,  for  it  is 
well  settled  that  a  cross-bill  must  be  confined  to  the  subject- 
matter  of  the  original  bill.  A  subject-matter  of  litigation 
foreign  to  the  subject-matter  of  the  original  bill  can  not  be 
admitted  into  a  cross-bill.    The  subject-matter  of  a  cross- 
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bill  must  grow  out  of  and  be  connected  with  the  subject- 
matter  of  the  original  bill.  Ilurd  v.  Case,  32  111.  45 ;  Thomp- 
son V.  Shoemaker,  68  111.  256 ;  Lund  v.  Skanes  Enskelda 
Bank,  96  111.  181. 

Those  who  are  made  defendants  to  it  and  who  are  not  in 
court  must  be  brought  in  in  the  same  manner  as  upon  an 
original  bill,  and  required  to  answer.  Indeed,  it  is  in  the 
nature  of  a  separate  and  distinctive  suit.  Ballance  v.  Under- 
bill, 3  Scammon,  453. 

Messrs.  August  Barthel,  City  Attorney,  James  A.  Far- 
mer and  Turner  &  Holder,  for  apixillee. 

The  authority  given  by  the  city  to  the  appellant  was  a 
license,  and  became  by  the  acceptance  of  the  company  a 
contract,  the  same  as  a  contract  made  between  individuals, 
subject  to  the  same  rules  of  law,  enforceable,  revokable,  and 
to  be  annulled  in  the  same  manner  as  if  between  two  indi- 
viduals. C.  C.  Ey.  Co.  v.  The  People  ex  rel.,  73  111.  541 ; 
City  of  Quincy  v.  Bull  et  al.,  106  111.  337;  Chicago  Mun. 
G.  L.  &  T.  Co.  V.  Town  of  Lake,  130  111.  42 ;  Pacific  K.  K. 
Co.  V.  Leavenworth,  1  DiU.  (U.  S.  C.  C.)  392. 

The  franchise  was  derived  from  the  State  —  that  is,  the 
right  and  power  —  but  by  reason  of  a  limitation  in  favor  of 
municipiil  corporations,  the  right  to  exercise  that  power 
depended  upon  the  consent  of  the  city,  which  was  given  by 
ordinance  and  accepted  by  the  company,  with  all  the  bur- 
dens and  liabilities  imposed  by  that  ordinance,  and  subject 
in  all  respects  to  the  terms  of  that  ordinance.  This  made 
the  ordinance  a  contract,  and  according  to  the  provisions  of 
that  contract  the  parties  must  be  governed. 

"If  authority  is  given  to  construct  a  railway  in  the 
streets  of  a  city  or  town,  provided  the  company  first  ob- 
tains the  consent  of  such  municipal  corporation,  such  cor- 
poration may  impose  reasonable  conditions  upon  which 
the  road  shall  be  built — as,  that  it  shall  pay  all  damages 
which  shall  accrue  to  property  owners,  or  any  condition 
which  is  deemed  essential  for  the  protection  of  the  interests 
of  the  public,  or  ike  safety  or  convenience  of  travelers  ujpon 
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the  streets  or  highways^  Wood's  Railway  Law,  Vol.  2, 
Sec.  273 ;  St.  L.,  Van.  &  Tterre  Haute  R.  R.  Co.  v.  Capps, 
72  111.  188 ;  Pacific  R.  R.  Co.  v.  Leavenworth,  1  Dill.  (U. 
S.  C.  C.)  329. 

The  power  conferred  upon  a  city  to  give  or  withhold  its 
consent  to  the  construction  of  a  railrotul  within  its  limits, 
is  not  limited  to  saying  yes  or  no.  In  giving  such  consent, 
the  city  may  attach  conditions.  Union  Depot  R.  R,  Co.  v. 
Southern  R.  R.  Co.,  Vol.  4  Am.  Railroad  and  Corporation 
Cases,  622 ;  Joy  v.  St.  Louis,  138  U.  S.  1;  Sioux  City  Street 
Ry.  Co.  V.  Sioux  City,  138  U.  S.  98;  Chicago,  M.  G.  L.  & 
F.  Co.  V.  Town  of  Lake,  130  111.  42. 

And  having  attached  a  condition  to  an  ordinance  grant, 
ing  a  privilege  or  license  to  a  corporation  to  construct  a 
street  railway  in  its  street,  or  to  lay  water  or  gas  pipes,  and 
the  corporation  or  individual  seeking  such  privilege  having 
accepted  the  provisions  of  such  ordinance,  takes  the  privi- 
lege granted,  subject  to  all  the  conditions  in  such  ordinance 
contained.  And  the  city  authorities  may,  by  force,  assert 
the  rights  of  the  city  reserved  by  such  conditions.  Chicago 
M.  G.  S.  &  F.  Co.  V.  Town  of  Lake,  130  111.  42  ;  Havelman  v. 
The  Kansas  City  Horse  Railroad  Co.,  79  Mo.  641 ;  Knight  v. 
K.  C,  St.  J.  &  C.  B.  R.  R.  Co.,  70  Mo.  231 ;  Brooklyn  Cen- 
tral R.  R.  Co.  V.  Brooklyn  City  R.  R.  Co.,  32  Barb.  363. 

Counsel  for  appellant,  in  aU  the  phases  of  their  argument, 
insist  that  there  is  here  a  forfeiture  of  a  franchise,  and 
could  only  be  done  by  an  adjudication  instituted  directly 
for  that  purpose.  Now  we  contend  that  even  though  the 
legislature  itself  had  granted  this  right,  it  would  be  com- 
petent to  repeal  the  act,  providing  the  original  act  had 
reserved  the  right  to  do  so.  This  power  to  repeal  is  re- 
served either  absolutely  or  conditionally.  If  it  is  reserved 
conditionally,  to  be  exercised  only  in  case  a  certain  event 
shall  happen,  the  legislature  may  enact  the  repeal  whenever 
the  event  happens.  4  Am.  &  English  Encyc.  of  Law,  300 ; 
Creass  v.  Babcock,  23  Pick.  234 ;  Erie  &  IS^orth  East  R.  R. 
Co.  V.  Casey,  26  Pa.  St.  287 ;  Commonwealth  v.  Pittsburg, 
etc.,  R.  R.  Co.,  58  Pa.  State,  46;  Miner's  Bank  v.  U.  S.  Bank, 
1  Greene,  561 ;  McLaren  v.  Pennington,  1  Paige,  102 ;  Fer- 
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guson  V.  Miner's,  etc.,  Bank,  35  Tenn.  609;  Read  v.  Frank- 
fort Bank,  23  Me.  318 ;  Commissioners  of  Inland  Fisheries 
V.  Ilolyoke  Water  Power  Cq.,  104  Mass.  ^A^\  Myrick  t. 
Brawley,  33  Minn.  377 ;  Oakland  R.  R.  Co.  v.  Oakland  B. 
&  F.  V.  R.  R.  Co.,  45  Cal.  365.  (Reported  in  13  Am. 
Reports,  page  181.) 

In  the  latter  case  the  court  says  that  if  a  franchise  is 
granted  by  the  legislature  to  construct  a  street  railroad 
within  a  certain  time,  wuth  a  condition  that  if  the  provisions 
of  the  act  are  not  complied  with,  the  franchise  shall  be  for- 
feited, a  failure  to  lay  the  track  within  the  time  limited, 
works  a  forfeiture  of  the  right  to  lay  the  tracks  without  a 
judgment  at  the  suit  of  the  State  declaring  a  forfeiture, 
and  the  legislature  may  confer  the  franchise  upon  any 
other  company  or  person.- 

In  Miner's  Bank  v.  U.  S.  Bank,  the  Iowa  Supreme  Court 
went  still  further  and  held  that  not  only  the  fact  on  which 
the  right  of  repeal  depended  might  be  noticed  by  the  legis- 
lature without  the  assistance  of  the  judiciary,  but  that  its 
truth  could  never  afterwar4  be  questioned  by  any  court.  It 
is  urged  by  counsel  for  appellant  that  the  repealling  of  the 
ordinance  works  a  great  hardship  upon  appellant ;  that  it 
would  be  a  destruction  of  the  property  of  the  appellant  to 
permit  the  repealing  ordinance  to  stand.  This  is  a  plausible 
argument;  but  who  shall  suffer  this  loss  and  inconvenience — 
the  appellant  or  appellee  ?  Is  not  appellant  responsible  for 
this  condition  of  affairs  ?  Did  not  appellant  see  and  under- 
stand these  sections  and  the  rights  the  city  reserved  when 
it  accepted  the  ordinance  ?  If  appellant  suffers  from  the 
exercise  of  the  powers  and  rights  reserved  by  appellee, 
surely  it  can  censure  no  one  but  itself  for  accepting  the 
ordinance  containing  such  reservations. 

Mr.  Justice  Sample.  The  primary  questions  presented 
in  the  foregoing  statement  of  facts  are  as  follows  : 

First.  Can  a  municipal  corporation  impose  reasonable 
conditions  on  a  street  railway  company  in  its  ordinance 
granting  the  right  to  use  its  streets  for  railw^ay  purposes, 
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which  relate  to  the  operation  of  such  road  after  its  con- 
struction, and  reserve  the  legal  right,  on  its  own  adjudica- 
tion of  a  failure  to  comply  with  such  conditions,  to  repeal 
such  ordinance  and  thereby  divest  the  company  of  its  prop- 
erty in  such  grant  ? 

Second.  If  it  caA  not  do  so,  what  proceedings  must  it 
institute  to  test  the  question  of  the  violation  of  such  con- 
ditions, and  did  the  city  of  Belleville  pursue  the  course 
prescribed  by  law. 

There  are  other  incidental  questions  that  arise :  first,  as 
to  the  sufficiency  of  the  petition ;  second,  as  to  the  parties 
that  should  be  made  defendant ;  third,  as  to  whether  the 
cause  should  have  been  referred  to  the  master ;  fourth,  as  to 
the  right  of  trial  by  jury ;  fifth,  as  to  the  right  of  the  city 
attorney  to  file  the  petition  without  a  showing  of  authority 
from  the  citv  council. 

In  some  of  its  features,  at  least,  the  case  presents  some 
new  questions.  The  Citizens'  Horse  Railway  Company  was 
chartered  by  the  sovereign  power  of  the  State.  Its  charter, 
as  an-instrument,  evidenced  its  public  grant  of  authority  to 
do  a  certain  thing,  viz.:  In  the  language  of  the  statement 
filed  with  the  Secretary  of  State,  upon  which  thq  cer- 
tificate of  incorporation  was  issued,  "  to  construct,  maintain 
and  operate  a  horse  railroad  in  the  streets  of  the  city  of 
Belleville,  in  St.  Clair  County,  Illinois."  The  right  to  do 
that  thing  was  what  is  called  its  franchise. 

Apparently  the  grant  was  in  and  of  itself  full  and  com- 
plete, yet  it  could  not  be  enforced  as  against  the  will,  or 
exercised  without  the  consent  of  the  municipal  corporation 
of  Belleville,  which  had  the  control  of  the  streets. 

The  power  of  the  legislature  was  limited  by  Sec.  4,  Art. 
11,  of  the  Constitution  of  1870,  which  provided  that  "no 
law  shall  be  passed  by  the  General  Assembly,  granting  the 
right  to  construct  and  operate  a  street  railroad  within  any 
city,  without  requiring  the  consent  of  the  local  authorities 
having  the  control  of  the  streets  proposed  to  be  occupied  by 
such  street  railroad."  Hence,  in  contemplation  of  law,  the 
charter  was  granted  subject   to  that  condition.     In   the 
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absence  of  such  limitations,  "  the  legislature  has  the  un- 
doubted power  to  authorize,  at  pleasure,  the  use  of  streets 
for  railroad  purposes."  Dillon  on  Municipal  Corporations, 
Sec.  570. 

It  is  doubtful  if  the  provision  of  the  constitution,  how- 
ever, which  operated  as  a  limitation  upon  the  power  of  the 
leo^islature  itself,  operated  to  vest  the  power  in  the  munici- 
pality to  grant  such  consent.  Hence,  the  legislature,  by 
Par.  24  of  Sec.  1,  Art.  5,  of  the  General  Incorporation  Act, 
relating  to  cities,  in  force  July  1, 1872,  vested  municipalities 
with  that  power  as  follows : 

"  To  permit,  regulate,  or  prohibit  the  locating,  construct- 
ing or  laying  a  track  of  any  horse  railroad,  in  any  street, 
alley  or  public  place."  However,  such  power  so  granted  by 
the  legislature,  gave  at  least  no  express  authority  to  impose 
conditions.  So  by  Sec.  3,  Chap.  06,  of  "  An  Act  in  regard 
to  Horse  Railroads,"  in  force  July  1,  1874,  it  was  provided 
that  '•  the  conseiit  of   .uch   municipality  may  be  granted 

*  *  *  upon  such  terms  and  conditions,  not  inconsistent 
with  the  provisions  of  this  act,  as  such  corporate  authorities 

*  *  *  shall  deem  for  the  best  interest  of  the  public."  By 
Sec.  4  of  said  act  it  is  provided  that  "  every  grant  to  any 
such  company  of  a  right  to  use  any  street  *  *  *  shall 
be  subject  to  the  right  of  the  proper  authorities  to  control 
the  use,  improvement  and  repair  of  such  street  *  *  * 
to  the  same  extent  as  if  no  such  grant  had  been  made,  and 
to  make  all  necessary  police  regulations  concerning  the  man- 
agement and  operation  of  such  railroad,  whether  such  right 
is  reserved  in  the  grant  or  not." 

It  is  clear,  therefore,  that  under  express  statutory  law,  the 
city  of  Belleville  had  the  legal  right  and  authority  to  im- 
pose such  terms  and  conditions  as  it  deemed  best  for  the 
interests  of  the  public. 

While  the  court  may  have  the  power  to  determine 
w^hether  such  terms  or  conditions,  and  the  mode  of  their 
enforcement,  contravene  established  principles  of  law,  sub- 
ject to  which  rule  the  exercise  of  all  subordinate  authority 
exists,  yet  beyond  that  the  court  can  not  go.     This  brings 
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US  to  the  question  first  presented,  whether  the  city  of  Belle- 
ville had  the  lawful  right  to  adjudicate  and  determine  for 
itself,  whether  or  not  the  conditions  imposed  on  the  com- 
pany had  been  violated,  and  having  determined  that  they 
had  been  violated,  repeal  the  ordinance  granting  the  rights 
and  privileges  under  which  the  road  was  constructed  and 
operated. 

It  must  be  held  that  the  power  granted  to  the  city  to 
impose  terms  and  conditions,  presupposed  that  it  would  be 
exercised  in  accordance  with  and  subject  to  those  funda- 
mental principles  of  right  and  law  which  protect  property, 
one  of  which  is,  that  "  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law." 

"Due  process  of  law"  has  reference  to  judicial  proceed- 
ings, according  to  the  course  and  usage  of  the  common  law. 
Campbell  v.  Campbell,  68  IlL  402. 

That  the  right  and  privilege  to  construct  and  operate  a 
horse  railroad  in  the  streets  of  a  city,  for  the  purpose  of 
carrying  passengers  for  hire,  is  property,  is  unquestioned 
and  unquestionable,  if  the  road  is  constructed  and  completed 
in  accordance  with  the  terms  imposed. 

Such  privilege  constitutes  the  principal  value  of  such  prop- 
erty. The  test  as  to  whether  such  privileges  become  vested 
property  seems  to  depend  upon  the  kind  of  terms  imposed  — 
that  is,  whether  they  are  of  that  character,  as  affecting  such 
rights  and  privileges,  as  create  conditions  precedent  or  con- 
ditions subsequent.  If  the  former,  then  it  is  said  such  rights 
and  privileges  do  not  vest  as  property ;  if  the  latter,  they 
do  vest.  Washburn  on  Real  Property,  Par.  11,  p.  449. 
Without  indulging  in  the  refinements  of  the  law  as  to 
estates  on  conditions  precedent  and  conditions  subsequent, 
practically  and  plainly  the  law  seems  to  be  that  the  power 
exists  to  impose  terms  as  to  the  time  and  character  of  the 
road  to  be  constructed,  upon  the  fulfillment  of  which  depends 
the  maturing  of  the  grant,  and  while  such  conditions  are 
being  fulfilled  within  the  time  prescribed,  if  there  is  a  hmit, 
the  grant  remains  inchoate.  These  are  termed  conditions 
precedent,  while  those  terms  imposed  that  affect  the  man- 
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ner  qf  operating  the  road  and  its  state  of  repair  after  its 
proper  construction,  are  said  to  be  conditions  subsequent,  in 
which  case  such  a  grant  becomes  vested  property,  with  all 
the  rights  attached  that  secure  tangible  property. 

In  this  case  the  conditions  imposed,  which  it  is  claimed 
have  been  violated,  were  conditions  subsequent — that  is, 
conditions  aifecting  the  operation  of  the  road  after  its  proper 
construction,  and  the  keeping  in  proper  repair  the  streets 
and  tracks  —  so  that  the  grant  had  vested  as  property  and 
could  only  be  divested  by  due  process  of  law. 

It  is  said,  however,  that  the  ordmance  in  question,  when 
accepted  by  the  railway  company,  became  a  contract  sub- 
ject to  revocation  at  the  will  of  the  city,  that  right  having 
been  reserved.  This  seems  plausible,  and  is  the  law,  while 
the  contract  remained  executory — that  is,  until  the  road 
was  constructed  in  accordance  with  the  terms  prescribed. 
After  that  time,  even  if  the  ordinance  is  considered  merelv 
as  a  contract,  it  then  becomes  an  executed  contract  ripened 
into  a  perfected  grant  —  vested  property  —  notwithstanding 
the  terms  imposed  therein,  upon  which,  as  vested  property, 
the  subsequent  conditions  continued  to  operate  under  the 
law  as  applicable  to  such  conditions.  Under  that  la\+,  it  is 
not  left  to  one  of  the  parties  to  the  original  contract  to  enter 
judgment  of  forfeiture  of  the  property  of  the  other  party 
to  the  contract,  and  thereby  divest  him  of  his  rights.  It  is 
a  question  of  fact  whether  tlie  cause  of  forfeiture  exists. 
The  determination  of  that  question  would  be  for  the  courts 
and  not  the  city  of  Belleville. 

There  would  have  to  be  a  legal  investigation  where  both 
parties  could  be  heard,  and  a  judicial  determination  upon 
the  facts  so  developed.  That  would  be  due  process  of  law. 
Booth's  Street  Kail  way  Law,  Sec.  49,  p.  66,  and  notes.  It  is 
said,  however,  that  there  was  such  hearing  and  judicial  deter- 
mination in  this  case.  This  brings  us  to  a  consideration  of 
the  remedy  that  should  be  pursued. 

The  forfeiture  here  claimed  is  of  all  the  rights  and  privi- 
leges granted  by  the  ordinances  to  the  Citizens'  Horse  Rail- 
way Company  the  effect  of  which  would  be,  not  to  annul 
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the  charter  and  dissolve  the  corporation,  but  to  render  the 
charter  and  the  franchise  inopemtive.  It  would  be  tanta- 
mount to  an  ouster  from  the  franchise;  that  is,  the  right  to 
do  that  thing  evidenced  by  the  charter,  viz.,  "  operate  a 
horse  railway  in  the  streets  of  the  city  of  Belleville."  It 
would  seem,  in  a  sense,  that  the  rights  and  privileges  granted 
by  the  city  of  Belleville  are  a  part  of  the  franchise,  and  a 
vital  part. 

A  municipality  does  not  stand  in  the  same  relation  to 
such  a  charter  and  franchise  merely  because  it  has  control 
of  the  streets,  that  an  individual  does  who  owns  lands 
mthin  the  line  of  the  right  of  way  of  an  ordinarily  incor- 
porated railroad  company.  In  the  latter  case  the  charter 
is  complete  when  granted  by  the  State,  and  carries  with  it 
under  the  law  of  eminent  domain  the  power  to  execute, 
with  or  without  consent  of  such  owner  of  land,  the  franchise. 

In  the  former  case,  the  municipality  is  related  to  the 
State  as  its  agent,  invested  with  constitutional  rights  as 
well  as  delegated  power  in  regard  to  the  right  to  oi)erate 
in  its  streets  horse  railways,  without  whose  action,  and 
by  incorporating  its  consent  in  the  charter  granted  by  the 
State,  the  franchise  is  a  nullity.  How  can  it,  then,  be  legally 
and  logically  said  that  that  consent  which  is  absolutely 
necessary  to  the  vitality  and  execution  of  the  franchise  is 
no  part  of  the  franchise  itself  ?  Since  the  constitution  of 
1870,  it  is  believed  that  the  right  to  create  and  perfect  such 
a  franchise  as  is  involved  in  this  case  rests  both  in  the 
State  and  the  municipality,  and  that  the  consent  of  the 
municipality,  when  granted,  is  a  part  of  the  franchise. 

The  fact  that  the  ordinance  when  accepted  by  the  com- 
pany created  a  contract  between  the  parties  does  not  affect 
this  view.  The  charter  of  the  appellant  is  in  a  sense  just 
as  much  a  contract  with  the  State,  as  is  the  ordinance  with 
the  municipality.  The  contract  feature,  hoAvever,  is  limited 
to  those  provisions  of  the  charter  or  ordinance  relating  to 
the  dealings  between  the  incorporated  company  and  the 
State  or  municipality  as  such,  and  does  not  extend  to 
those  provisions  relating  to  the  dealing  of  such  incorpo- 
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rated  company  with  the  public.  If  these  views  are  correct, 
then  in  a  limited,  if  not  in  the  full  sense  of  the  term,  the 
franchise  of  the  apj^ellant  was  attempted  to  be  involved,  in 
which  case  it  follows  that  the  proceedings  to  declare  and 
enforce  a  forfeiture  should  have  been  in  a  direct  proceeding 
by  qiw  warrafito  under  Chapter  .112  of  the  Statutes. 

It  is  held  in  the  case  of  The  Attornev  General  v.  The  C. 
&  E.  R.  R.  Co.,  112  111.  520,  that  a  cause  of  forfeiture  of  a 
franchise  can  not  be  taken  advantage  of  or  enforced  against 
a  corporation  collaterally  or  incidentally,  or  in  any  other 
mode  than  by  a  direct  proceeding  for  that  purpose  against 
the  corporation. 

Such  a  proceeding  does  not  involve  fraud,  accident,  mis- 
take or  irreparable  damages,  and  where  the  remedy  is  com- 
plete and  adequate  at  law,  equity  will  not  take  jurisdiction. 
Keigwin  v.  Drainage  Com'r,  115  111.  347. 

It  is  believed  that  the  following  authorities  sustain  our 
view  that  a  franchise  is  involved,  and  that  the  remedy  is  by 
quo  warrayito :  State  ex  rel.  Att'y  Gen'l  v.  Madison  Street 
Ry.  Co.,  72  Wis.  612,  cited  in  Sees.  49  and  52,  Booth  on 
Street  Railway  Law. 

In  view  of  what  has  been  said  it  is  not  necessary  to  dwell 
upon  the  other  points  made  in  this  appeal.  It  may  not  be 
inappropriate,  however,  to  add  that  the  pa|)er  filed  by  the 
City  of  Belleville,  called  in  these  proceedings  a  petition,  is 
not  and  does  not  purport  to  be  an  intervening  petition  or 
other  paper  legally  related  to  the  foreclosure  proceedings. 
No  one  is  made  or  asked  to  be  made  a  party  defendant  or 
asked  to  answer  what  is  set  up.  It  is  more  in  the  nature  of 
an  aifidavit  in  support  of  a  motion  to  the  court  to  release 
from  its  control  and  custody  the  property  of  the  appellant, 
in  order,  to  quote  the  concluding  part  of  the  affidavit,  that 
the  city  may  "  remove  the  tracks,  turn-outs,  switches,  etc., 
of  said  Citizens'  Horse  Railway  Company,  or  said  street 
railway,  from  the  streets  of  said  city  of  Belleville."  The 
attitude  of  appellee  as  disclosed  by  its  affidavit  or  petition 
is,  without  speaking  disrespectfully,  that  of  party,  judge  and 
sheriff,  all  in  the  same  case.    It,  although  a  party,  had  tried 
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the  case  and  passed  judgment,  from  which  there  was  to  be 
no  appeal,  involving  property  of  the  value  of  about  $30,000, 
of  which  the  court,  by  its  receiver,  had  taken  control  in  the 
foreclosure  proceeding. 

The  city  of  Belleville  boldly  asked  that  the  court  should 
release  control  of  the  property  without  trial,  so  that  its 
oflBcers  might  execute  its  sentence  of  removal  and  forfeit- 
ure, and  thus  oust  the  Citizens'  Horse  Kailway  Company  of 
its  franchise. 

This,  we  hold,  was  but  an  attempt  to  involve  a  franchise 
in  this  proceeding.  While  this  court  would  not  have  juris- 
diction to  consider  an  appeal  which  involved  a  franchise — 
that  is,  where  its  judgment  would  result  in  sustaining  or 
ousting  a  franchise,  yet  it  is  considered  that  it  has  juris- 
diction to  determine  whether  or  not  the  proceedings  insti- 
tuted were  such  as  could  legally  involve  a  franchise.  For 
the  reason  stated,  it  is  considered  there  was  error  in  that 
part  of  the  decree  from  which  this  appeal  was  prosecuted. 
That  part  of  the  decree  is  reversed,  with  directions  to  strike 
what  is  called  the  petition  from  the  files  of  the  court. 


East  St.  Louis  Gas  Light  &  Coke  Co.  for  use  of 

William  D.  Griswold 

V. 

The  City  of  East  St.  Louis  et  al. 

Oas  Companies — Contract  urith  Municipality  to  Supply  Gas — Repu- 
diation of.  , 

In  an  action  brought  by  a  gas  company  for  the  use  of  a  person  named, 

against^  a  municipality,  to  recbver  damages  for  the  repudiation  by  the 

latter  of  a  contract  with  the  former,  providing  for  a  supply  of  gas  for 

I  the  period  of  thirty  years,  said  person  being  the  assignee  of  such  con- 

i  tract,  this  court  holds  the  same  to  have  been  invalid,  one  which  the  city 

!  could  at  any  time  repudiate;  that  the  declaration  did  not  state  a  good 

cause  of  action ;  that  the  general  demurrer  was  properly  sustained  thereto, 

I  and  tliat  the  judgment  against  the  plaintiff  for  costs,  can  not  be  inter- 

!  fered  with. 
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[Opinion  filed  March  17, 1893.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Mr.  "William  C.  Kueffner  and  Dill  &  Schaefer,  for 
plaintiff  in  error. 

Mr.  F.  G.  CocKRELL,  for  defendants  in  error. 

Mr.  Justice  Green.  Without  setting  out  in  detail  the 
averments  of  the  amended  declaration,  except  as  hereinafter 
mentioned,  it  is  sufficient  to  say  that  this  suit  was  brought 
by  plaintiff  in  error  for  the  use  of  Griswold,  to  whom  it  as- 
signed a  contract  entered  into  on  October  4,  1874:,  between 
the  city  of  East  St.  Louis  and  plaintiff  in  error,  to  recover 
damages  for  the  repudiation  of  said  contract  by  the  city. 

By  the  tenns  of  the  contract  the  city  agreed  to  take  gas 
from  plaintiff  in  error,  and  that  said  contract  should  continue 
for  the  term  of  thirty  years  from  and  after  October  1,  1874. 
It  is  averred  in  said  declaration  that  on  the  faith  of  said 
contract,  the  gas  company  expended  $30,000  in  pro^iding 
posts,  lamps,  pipes,  etc.,  necessary  to  furnish  the  gas,  which 
expense  it  would  not  have  incurred  except  for  and  in  reli- 
ance upon  said  contract.  That  on  February  19,  1890,  the 
city,  by  a  resolution  of  the  city  council,  repudiated  said  con- 
tract, and  thereupon  on  the  20th  day  of  February,  1890,  the 
mayor  and  city  clerk  notified  said  Griswold  of  the  said 
action  of  said  council  and  furnished  him  with  a  certified  copy 
of  said  resolution,  and  has  from  thence  refused  to  take  or 
pay  for  said  gas.  That  long  before  February  19, 1890,  Gris- 
wold had  become  and  then  was  and  still  is,  the  assignee  of 
said  contract,  and  of  all  the  rights  and  demands  growing  out 
of  the  same,  and  was  on  said  date,  and  ever  since  has  been 
and  still  is,  ready  to  comply  with  the  terms  of  said  contract, 
and  furnish  such  gas  until  the  expiration  of  said  contract  by 
lapse  of  time;  that  by  reason  of  such  repudiation,  said  posts, 
lamps  and  gas  pijx^s  have  become  greatly  reduced  in  value 
and  have  become  next  to  worthless,  and  said  Griswold  has 
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lost  the  profits  he  would  have  made  if  said  contract  had  not 
been  repudiated.  A  general  demurrer  was  interposed  to 
this  declaration  and  sustained  by  the  court.  Plaintifif 
elected  to  stand  by  the  declaration,  whereupon  judgment 
was  entered  against  it  for  costs,  and  plaintiff  sued  out  this 
writ  of  error.  Counsel  for  plaintiff  in  error  suggests  that 
the  only  question  for  our  consideration  is,  does  the  declara- 
tion state  a  cause  of  action?  This  is  so,  if  the  question  was, 
does  the  declaration  state  a  good  cause  of  action  ?  Counsel 
then  state  their  position  thus : 

First.  "  This  is  an  action  for  damages  for  repudiation  of 
a  contract.  If  this  were  a  contract  between  two  indi- 
viduals, our  inquiry  would  have  to  be  answered  in  the 
affirmative." 

Second.  "  That  a  city  is  not  at  liberty  to  annul  its  con- 
tracts. It  has  no  more  rights  in  this  respect  than  an  in- 
dividual," and  cites  Ilewett  v.  Town  of  Alton,  7  N.  H. 
257;  State  v.  Heath,  20  La.  Ann.  1721 ;  West  Sav.  Society  v. 
Philadelphia,  31  Pa.  St.  175  ;  Davenport  Export  Gas  Co.  v, 
Davenport,  13  Iowa,  233.  These  same  citations  appear  in 
the  brief  of  counsel  (who  took  the  same  position  as  counsel 
for  plaintiff  in  error  here  does)  in  E.  St.  L.  v.  E.  St.  L.  Gas 
Light  &  Coke  Co.,  98  III.  415.  Yet,  in  the  principal  opinion, 
it  appears  the  court,  even  with  the  aid  furnished  by  the 
authorities,  was  not  impressed  with  the  soundness  of  the 
doctrine  contended  for  by  counsel  for  plaintiff  in  error,  but 
say,  "Whether  this  length  of  time  of  the  running  of  the 
contract  be  a  valid  objection  to  it,  we  deem  it  unnecessary 
to  determine  for  the  purpose  of  this  suit,  and  would  not  be 
understood  as  expressing  any  opinion  in  that  regard ;  for, 
admitting  that  the  contract  can  not  be  upheld  in  that  re- 
spect, it  is  an  objection,  we  conceive,  which  only  applies  to 
the  executory  part  of  the  contract  and  has  no  application  to 
the  executed  part  of  it."  The  separate  dissenting  opinion 
of  Justice  Walker  demonstrates,  by  clear  and  conclusive 
reasoning,  that  as  an  executory  contract,  this  contract  of 
October  4,  1874,  is  invalid  and  void,  and,  as  we  think, 
nothing  said  in  the  principal  opinion  controverts  such  ex- 
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pression,  but,  on  the  contrary,  it  is  there  conceded  that  the 
city  could  at  any  time  avoid  this  contract.  We  adhere  to  our 
ruling  in  the  case  of  City  of  E.  St.  L.  v.  E.  St.  L.  Gas  Light 
&  Coke  Company,  reported  in  19  111.  App.  44.  The  cases 
of  Quincy  v.  Bull,  106  111.  337,  and  Prince  v.  Quincy, 
105  111.  138,  are  not  in  point,  and  we  hold  the  city 
had  the  right  to  disaffirm,  as  it  did,  the  said  contract. 
It  follows,  then,  that  in  our  opinion,  the  declaration 
does  not  state  a  good  cause  of  action ;  that  the  general 
demurrer  was  properly  sustained  thereto,  and  the  court  did 
not  err  in  entering  judgment  against  appellant  for  costs. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Jacksonville,  Louisville  &    St.   Louis  Railway 

Company 

V. 

Louisville  &  Nashville  Railroad  Company. 

Railroads — Bent  of  Tracks  Depot  and  Terminal  FacUitiea — Successor 
of  Lessee, 

1.  The  words  "  terminal  facilities,"  as  understood  by  those  operating 
railroads,  do  not  include  tracks  other  than  those  used  in  making  up 
trains. 

2.  In  the  case  presented,  this  court  holds  that  a  track  named,  was  not 
a  part  of  plaintifTs  terminal  facilities,  and  that  switching  cars  over  it  to 
and  from  certain  car  shops,  was  a  service  separate  and  distinct  from 
those  services  mentioned  or  included  in  the  contract  sued  on,  and  that 
the  plaintiff  is  entitled  to  recover  the  amount  such  separate  service  was 
reasonably  worth. 

3.  This  court  likewise  holds  that  the  evidence  in  the  case  presented 
warranted  the  jury  in  finding  that  defendant  road  was  the  successor  of 
the  original  lessee,  and  operated  its  trains  over  plaintifTs  track,  had  the 
benefit  of  plaintiff's  franchise,  and  the  use  of  its  depots  and  terminal 
facilities,  and  was  furnished  by  plaintiff  with  labor,  materials  and  sup- 
plies, in  the  same  manner  its  predecessor  had  been  supplied,  and  tiiat 
plaintiff  was  entitled  to  recover  therefor;  and  further,  that  under  the 
common  counts  the  plaintiff  was  not  bound  to  prove  a  special  contract, 
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in  order  to  recover  a  reasonable  price  for  the  use  and  occupation  of  its 
property. 

4.  This  court  holds  also  that  if  plaintiff  and  defendant  recognized 
and  acted  under  the  contract  in  question  as  a  valid  and  binding  con- 
tract between  them,  during  the  time  defendant  used  and  occupied  plaint- 
iffs property,  no  formal  assignment  of  the  same  was  necessaiy  to  a 
recovery  under  it  by  the  plaintiff  for  a  breach  of  its  conditions. 

5.  An  instruction  which  has  no  application  to  the  facts  proven, 
should  be  refused;  likewise  one  that  is  misleading  and  not  based  upon 
the  evidence;  likewise  one  that  is  superfluous,  instructions  given,  con- 
taining matter  included  therein. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County;  the 
Hon.  E.  D.  YouNGBLOOD,  Judge,  presiding. 

Messrs.  Isaac  L.  Morrison  and  C.  H.  Patton,  for  ap- 
pellant. 

Mr.  J.  M.  Hamill,  for  appellee. 

Mr.  Justice  Green.  This  was  a  suit  in  assumpsit  by 
appellee  against  the  appellant,  brought  to  .recover  rent  of 
track,  rent  of  depots  and  terminal  facilities  at  Mt.  Yernon, 
Illinois,  supplies,  materials  and  labor,  and  for  switching- cars 
by  appellee  for  appellant  to  and  from  the  shops  of  a  com- 
pany in  Mt.  Vernon  engaged  in  the  business  of  manufactur- 
ing and  selling  railroad  cars. 

The  declaration  contains  seven  counts,  six  common  counts 
and  one  special  count,  on  the  following  contract : 

"  This  agreement  made  this  15th  day  of  April,  A.  D.  1888, 
by  and  between  the  Louisville  &  Nashville  Eailroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Kentucky,  as  lessee  of  the  Southeast  &  St. 
Louis  Railway,  party  of  the  first  part,  and  the  Jacksonville 
Southeastern  Railway  Company,  and  as  owner  of  the  Louis- 
ville &  St.  Louis  Railway,  its  successors  and  assigns,  a 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  Illinois,  witnesseth: 
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That,  whereas,  the  party  of  the  second  part  has  con- 
structed and  is  operating  a  lino  of  railway  from  Jackson- 
ville, Illinois,  to  Driver's  Station  in  Jefferson  County, 
Illinois,  which  is  the  present  terminus  of  said  party  of  the 
second  part,  and  is  situated  on  the  line  of  the  Southeast  & 
St.  Louis  Railway,  about  five  miles  west  of  Mt.  Vernon, 
Illinois,  for  the  joint  use  and  maintenance  of  which  station 
an  agixiement  has  been  entered  into  between  the  parties  of 
the  first  and  second  part  and  dated  the  12th  day  of  May, 
1888. 

And,  whereas,  the  party  of  the  second  part  is  desirous  of 
securing  traffic  rights  over  the  line  of  the  party  of  the  first 
part  between  said  Driver's  Station  and  Mt.  Vernon,  Illi- 
nois, together  with  terminal  facilities  in  said  city  of  M:. 
Vernon,  it  is  hereby  agreed,  as  follows : 

1.  That  for  and  in  consideration  of  the  annual  rent  of 
five  hundred  dollars  ($500)  per  mile,  payable  semi-annually, 
to  be  paid  by  said  party  of  the  second  part  to  said  party  of 
the  first  part,  said  party  of  the  first  part  hereby  demises, 
rents  and  leases  to  said  party  of  the  second  part,  the  joint  use 
of  its  track  between  said  Driver's  Station  and  said  Mt.  Ver- 
non Station,  including  the  right  to  make  connection  with 
the  Louisville,  Evansville  &  St.  Louis  Railroad  Company, 
at  Mt.  Vernon,  the  distance  between  said  stations,  for  the 
purpose  of  this  agreement,  being  estimated  at  five  miles; 
the  parties  hereto  to  have  equal  traffic  rights  upon  said 
track  between  said  stations,  the  trains  of  both  parties  of 
the  same  class  to  have  the  same  rights,  and  where  the  time 
of  trains  of  the  same  class  conflicts,  an  equitable  division  of 
differences  shall  be  made;  the  term  of  this  lease  to  con- 
tinue from  the  15th  day  of  April,  1888,  to  the  15th  day  of 
April,  1893,  and  thereafter,  until  abrogated  by  written  no- 
tice, as  hereinafter  provided.  Should  either  party  desire  to 
abrogate  the  foregoing  provisions,  it  shall  give  to  the  other 
party  one  year's  written  notice  of  its  intention  so  to  do. 
Should  it  be  desired  to  abrogate  this  lease  at  the  expiration 
of  the  five  years,  notice  shall  be  given  at  the  end  of  the 
fourth  year,  by  the  party  desiring  to  abrogate  said  lease, 
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the  intention  of  the  parties  hereto  being  that  the  foregoing 
provisions  of  this  lease  shall  not  terminate  under  any  cir- 
cumstances except  upon  one  year's  written  notice. 

2.  Should  any  damages  result  to  persons  or  property  at  or 
between  the  stations  above  mentioned,  from  any  act  or  negli- 
gence of  the  party  of  the  second  part,  its  officers,  agents, 
servants  or  employes,  while  using  the  track  and  other  facil- 
ities described  in  the  first  section  hereof,  said  party  of  the 
second  part  agrees  to  hold  said  party  of  the  first  part  en- 
tirely harmless  against  all  such  damages.  And  should  said 
party  of  the  first  part  be  sued  and  judgment  rendered  against 
it  for  such  damages,  said  party  of  the  second  part  binds  itself, 
its  successors  and  assigns,  to  pay  all  of  said  damages,  with 
all  the  costs  and  expenses  incident  thereto;  or  if  said  party 
of  the  first  part  should  pay  said  damages,  judgments,  costs 
or  expenses,  said  party  of  the  second  part  agrees  to  refund 
the  same  to  said  party  of  the  first  part.  Should  any  dam- 
ages to  persons  or  property  result  from  any  negligence  or 
act  of  said  party  of  the  first  part,  its  officers,  agents,  serv- 
ants or  employes,  at  or  between  said  stations,  said  party 
of  the  first  part  agrees  in  like  manner  to  hold  said  party  of 
the  second  part  harmless  against  all  such  damages. 

3.  Said  party  of  the  first  part  agrees  to  admit  said  party 
of  the  second  part  to  the  joint  use  of  its*  facilities  for  con- 
ducting passenger  and  freight  traffic,  at  Mt.  Yernon,  Illi- 
nois. The  station  agent  at  Mt.  Vernon  station  and  the  em- 
ployes under  him  engaged  in  conducting  the  passenger  and 
freight  traffic  shall  be  the  joint  employes  of  the  two  parties 
hereto.  Such  agents  and  employes  shall  be  selected  and 
appointed  by  said  party  of  the  first  part,  subject  to  the 
approval  of  the  said  party  of  the  second  part.  For  the 
joint  use  of  the  dei)ot  facilities  at  Mt.  Vernon,  Illinois,  the 
party  of  the  second  part  shall  pay  to  the  party  of  the  first 
part  a  reasonable  rent,  which  shall  be  fixed  from  time  to 
time  by  agreement  between  the  superintendents  or  general 
managers  of  the  parties  hereto,  and  it  is  agreed  that  the  ex- 
penses incurred  in  the  conducting  of  said  traffic  at  each 
station  shall    be  divided   between  the  parties  hereto,  as 


Vol.  XLVIT  27 

I 


418  Appfxlate  Courts  of  Illtxois. 

Vol.  47.]         J.,  L.  &  St.  L.  Ry.  Co.  v.  L.  &  N.  R.  R.  Co. 

follows :  The  proper  portion  of  the  agent's  salary,  which 
Avould  be  chargeable  to  passenger  business,  together  with 
the  salaries  of  such  clerks  as  are  engaged  solely  on  pas- 
senger business,  and  the  expenses  of  maintaining  pas- 
senger waiting  rooms,  heating  and  lighting  the  same, 
etc.,  shall  be  diWdsd  in  the  proportion  that  the  number 
of  tickets  sold  for  each  party  bears  to  the  total  num- 
ber of  tickets  sold  at  said  station  for  both  parties,  and 
the  remainder  of  the  agent's  salary,  and  the  salari(?s  of  the 
freight  clerks  and  other  employes  engaged  solely  in  freight 
business,  together  with  the  ex]>enses  of  maintaining  and 
operating  the  joint  freight  depot,  and  the  wages  of  the 
enginemen  and  firemen  on  the  switch  engines  at  said  station, 
shall  be  divided  in  the  proportion  that  the  number  of  tons 
of  freight  handled  for  each  party  at  sjiid  station  tears  to  the 
total  number  of  tons  of  freight  handled  for  both  parties; 
provided,  that  in  the  computation  of  such  freight  business, 
the  tpnnage  interchanges  coming  from  one  road  and  going 
to  the  other,  shall  be  counted  to  each  road.  But  the  party 
of  the  second  part  shall  not  be  required  to  pay  any  portion 
of  the  expenses  of  maintaining  tracks  at  said  station,  or  for 
any  repairs  to,  or  maintenance  of  the  said  switch  engines  at 
said  station. 

4.  The  said  party  of  the  first  part  will  furnish  to  said 
party  of  the  second  part  suoh  round-hous®  room  as  it  can 
spare,  without  charge;  and  for  the  following  services,  said 
party  of  the  second  part  agrees  to  pay  to  said  party  of  the 
first  part  the  following  amounts  set  opposite  each  item: 

Wiping  one  engine $1  10 

Turning  one  engine 15 

Tank  of  water 25 

Firing  up  engine  (including  wood) 50 

Washing  boiler 1  00 

One  extra  tank  of  w^ater  for  washing   out 

boiler 25 

Each  box  of  sand 40 

The  enginemen  of  said  party  of  the  second  part  to  deliver 
and  receive  their  engine  at  the  round-house  of  said  party  of 
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the  first  part.  If  said  party  of  the  second  part  should  de- 
sire any  inspection  of  its  engines  or  cars,  or  ordinary  running 
repairs  made  on  the  same,  the  party  of  the  first  part  will 
make  such  repairs  on  the  written  order  of  such  employe  of 
the  party  of  the  second  part  as  may  be  designated  in  writ- 
ing by  the  superintendent  or  manager  of  said  party  of  the 
second  part,  and  will  charge  actual  cost  of  the  same  with 
ten  per  cent  added;  all  of  which  charges,  with  ten  per  cent 
added,  said  party  of  the  second  part  hereby  agrees  to  pay. 

5.  Said  party  of  the  second  part  agrees  to  pay  to  said 
party  of  the  first  part,  monthly,  all  the  bills  rendered  by 
said  party  of  the  first  part  to  said  party  of  the  second  part, 
for  all  charges  made  by  said  party  of  the  first  part  against 
said  party  of  the  second  part  under  the  third  and  fourth 
sections  of  this  agreement. 

6.  The  agent  or  other  bonded  employes  at  said  Mt.  Ver- 
non station,  shall  be  regarded  as  the  agent  or  employes  of 
said  party  of  the  second  part  as  well  as  the  agent  or  em- 
ployes of  said  party  of  the  first  part.  And  such  agents  or 
employes  shall  be  directly  and  severally  liable  to  each  of  the 
parties  hereto,  for  the  respective  business  transacted  by  each 
party;  and  such  agent  or  employes  shall  pay  over  all  moneys 
received  by  him  or  them  to  each  of  the  parties  hereto  for 
the  respective  business  transacted  by  each  according  to  the 
terms  of  this  agreement.  When  the  inspector  of  agencies 
or  traveling  auditor  of  either  party  hereto  is  sent  to  check 
the  accounts  of  said  agent  or  other  employes,  timely  notice 
shall  be  given  to  the  opposite  party's  accounting  department, 
so  that  both  parties  may  be  represented  and  the  condition 
of  each  party's  account  with  said  agent  or  other  employes 
may  be  definitely  and  simultaneously  ascertained  and  de- 
termined. 

7.  The  third  section,  and  all  sections  following  it,  of  this 

agreement,  may  be  abrogated  by  either  party  hereto,  upon 
ninety  days'  written  notice,  given  by  the  party  desiring  to 
abrogate  said  sections,  to  the  opposite  party.  In  testimony 
whereof  the  parties  hereto  have  caused  these  presents  to 
be  duly  executed  by  the  proper  authorized  officers,  and  their 
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corporate  seals  to  be  hereunto  affixed,  this  twelfth  (12th) 
day  of  May,  1888." 

Defendant  pleaded  the  general  issue,  a  trial  was  had  by 
jury  and  a  verdict  for  plaintiff  was  returned  for  $5,972.88 
damages. 

Defendant's  motion  for  a  new  trial  was  denied,  and  judg- 
ment for  plaintiff  was  rendered  for  the  above  amount  and 
costs  of  suit.  The  record  is  brought  up  on  appeal  by  the 
defendant,  and  this  court  is  asked  to  reverse  the  judgment. 

The  amount  recovered  is  made  up  of  $1,250  for  rent  of 
the  five  miles  of  appellee's  track  between  Driver's  and  Mt. 
Vernon  from  December  1,  1890,  to  May  31, 1891;  $3,069.67 
rent  of  depots  and  terminal  facilities  at  Mt.  Vernon,  and 
supplies,  materials  and  labor  furnished  by  appellee  from 
October  4,  1890,  to  May  31,  1891;  and  $1,653.21  for  switch- 
ing cars,  by  appellant,  to  and  from  the  Mt.  Vernon  car 
shops,  from  October  4,  1890,  to  November  10,  1891.  The 
evidence  shows  that  appellee  furnished  the  trackage,  depots, 
terminal  facilities,  supplies,  materials  and  labor,  during  the 
periods  respectively  above  mentioned,  that  the  prices 
charged  and  .so  allowed  by  the  jury  were  correct  and  in 
accordance  with  the  terms  of  the  foregoing  contract,  and 
that  the  respective  amounts  so  allowed  were  due  and  un- 
paid to  appellant  when  this  suit  was  commenced. 

The  evidence  also  shows  that  from  October  4,  1890,  to 
November  10,  1891,  appellee  switched  to  and  from  said  car 
shops  1102  loaded  cars,  for  which  it  charged  two  dollars  per 
car,  and  during  the  same  period  switched  in  like  manner 
330  empty  cars,  for  which  it  charged  fifty  cents  per  car.  It 
was  proved  and  not  denied,  that  the  prices  so  charged  for 
switching  were  reasonable.  The  aggregate  amount  charged 
therefor  was  $2,369,  but  a  credit  on  this  of  $715.79  ^vas 
allowed,  because  the  switching  of  some  of  these  cars,  amount- 
ing to  the  latter  sum,  was  improperly  included  in  the  ton- 
nage charge,  and  the  credit  was  properly  given  to  prevent 
a  double  charge  for  the  same  service,  thus  leaving  $1,653.21, 
Avhich  was  the  amount  allowed.  It  is  contended  on  behalf 
of  appellant  that  this  balance  due  as  a  switching  charge 
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bad  been  paid,  but  an  examination  of  the  evidence  in  the 
record  satisfies  us  it  had  not  been  paid  either  in  whole  or  in 
part.  Appellant,  as  we  understand  it,  further  insists  that^ 
the  terminal  facilities  at  Mt.  Yernon  included  the  track  to 
Mt.  Yernon  car  works,  and  the  switching  of  cars  to  and 
from  the  shops  could  not  be  charged  for,  under  the  contract, 
as  a  separate  and  distinct  item  at  so  much  per  car,  but  the 
expense  of  such  service  must  be  estimated  upon  the  tonnage 
basis  as  provided  in  said  contract.  Our  construction  of  the 
contract  does  not  admit  this  interpretation.  We  must  give 
it  the  meaning  understood  and  intended  by  the  parties  at 
the  time  of  its  execution.  Terminal  facilities  as  understood 
by  those  operating  railroads  do  not  include  tracks  other 
than  those  used  in  making  up  trains,  and  the  track  put  in 
upon  the  property  of  said  Car  Works  Co.,  was  not  used  for 
that  purpose,  did  not  belong  to  appellee,  and  was  not  a  part 
of  its  terminal  facilities,  as  j^ppears  by  the  testimony  of 
Dickson,  division  superintendent  of  appellee,  a  witness 
qualified  by  his  experience  and  knowledge  of  such  matters 
to  testify  what  the  railroad  men  understood  terminal  facili- 
ties meant,  and  we  presume  those  words  were  employed  by 
the  parties  to  the  contract,  to  be  interpreted  in  accordance 
with  such  general  understanding  by  railroad  men.  More- 
over, at  the  time  said  contract  was  executed  the  car  works 
shops  and  track  had  not  been  built,  nor,  so  far  as  appears 
by  the  evidence,  was  the  building  thereof  then  contem- 
plated. We  hold  that  said  car  works  track  was  not  a  part  of 
appellee's  terminal  facilities,  and  switching  cars  over  it  to 
and  from  the  shops  was  a  service  separate  and  distinct  from 
those  services  mentioned  or  included  in  the  contract,  and 
that  appellee  is  entitled  to  recover  the  amount  such  separate 
service  was  reasonably  worth. 

It  is  further  insisted  on  behalf  of  appellant  that  even  if 
the  trackage,  depots,  terminal  facilities,  supplies,  etc.,  were 
furnished  as  claimed  under  the  contract,  and  cars  were 
switched  to  and  from  said  car  works  shops,  as  claimed,  and 
appellee  could  maintain  a  suit  therefor,  yet  appellant  was 
not  liable,  but  the  Louisville  and  St.  Louis  Eailway  Com- 
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])any  would  be,  because  it  was  the  successor  of  the  Jackson- 
ville Southeastern  Railway  Company,  and  because  appellant 
never  owned  or  operated  any  railroad  until  February  1, 
1891,  but  the  Louisville  and  St.  Louis  Railway  Company 
built  the  road  from  Centralia  to  Driver's,  and  in  the  summer 
of  1888,  absorbed  the  Jacksonville  Southeastern  Railway 
and  became  its  successor,  and  thereafter  opemted  the  two 
roads  from  JScIcSnmsJle  to  Mt.  Vernon,  and  because  appel- 
lant had  no  contract  Vith  appellee,  and  never  ran  a  train 
over  its  rofid.  It  will  be  seen  bv  referrins:  to  the  contract 
between  the  ap})ellant  and  the  Jacksonville  Southeastern 
Railway  Company,  dated  May  12, 1888,  that  the  latter  party 
agreed  on  behalf  of  itself  and  its  successors  and  assigns  to 
comply  with  the  terms  thereof  by  it  to  be  performed,  among 
other  things  to  pay  the  rents  reserved  and  other  charges  for 
tlie  term  of  five  years,  beginning  April  15,  1888,  and  ending 
April  15,  1893,  and  thereafter  until  abrogated  by  one  year's 
written  notice,  given  by  the  party  desiring  to  terminate 
said  contract. 

We  have  held  in  the  case  of  St.  Louis  and  Cairo  Railroad 
Company  v.  East  St.  Louis  and  Carondelet  Railway  Com- 
pany, 39  111.  A])p.  354,  aifirmed  by  the  Supreme  Court,  see 
139  111.  401,  that  the  right  to  operate  trains  of  one  com- 
pany over  the  railroad  track  of  another,  necessarily  includes 
the  right  to  use  the  francliise  of  the  latter,  and  such  right 
could  be  lawfully  leased  by  the  owner  of  the  railroad  track 
to  another  corporation.  And  we  also  in  the  case  cited  hold, 
that  if,  after  a  railway  company  has  given  a  deed  of  trust 
upon  its  propert}^  and  franchise,  it  leases  from  another  com- 
pany the  right  to  use  its  track,  and  afterward  the  deed  of 
trust  is  foreclosed  and  the  property  and  franchise  is  sold 
under  the  decree  in  foreclosure,  to  a  third  company,  which 
continues  to  use  the  leased  track  in  the  same  manner  the 
lessee  had  done,  such  purchaser  so  using  the  track  is  liable 
to  pay  the  rent  agreed  to  be  paid  by  the  lessee  to  lessor  as 
provided  in  the  contract,  and  is  bound  by  the  terms  thereof. 
In  the  case  at  bar,  if  the  record  discloses  the  facts  to  be, 
that  the  appellant  was  the  successor  of  the  Jacksonville 
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Southeastern  Railway  Company,  and  used  the  track,  de]X)ts 
and  tenninal  facilities  of  appellee,  and  was  furnished  by  it 
and  used  labor,  materials  and  supplies  as  charged,  then 
appellant  was  liable  to  pay  for  the  same  in  accordance  with 
the  terras  of  the  contract  and  was  bound  thereby  the  same 
as  though  it  had  executed  the  contract  originally. 

We  are  satisfied  the  evidence  warranted  the  jury  in 
finding  that  appellant  was  the  successor  of  the  original 
lessee  and  o])erated  its  trains  over  appellee's  track,  had  the 
benefit  of  appellee's  franchise,  and  the  use  of  its  depots  and 
tenninal  fcicilities,  and  was  furnished  by  appellee  with  labor, 
materials  and  supplies,  in  the  same  manner  its  pralecessor 
had  been;  that  the  switching  service  charged  as  a  separate 
item  was  performed  by  appellee  for  appellant,  and  the  latter 
was  liable  therefor.  Appellant  was  incorpomted  January, 
1890,  and  the  purpose,  as  shown  by  the  articles  of  incorpora- 
tion, was  to  lease  or  purchase,  own  and  operate  a  railway 
through  the  several  named  counties  to  Centralia.  On  July 
1,  1882,  the  Jacksonville  Southeastern  Railway  Co.,  then 
owning  the  railway  completed  from  Jacksonville  to  Litch- 
fieM,  and  desiring  to  extend  it  to  Centralia,  gave  it  a  trust  .^/(^ 
deed,  executed  by  its  president,  WiHiam  S.  Hook,  to  secure 
the  payment  of  money  loaned  for  the  purpose  of  building 
such  extension.  The  debt  so  secured  was  evidenced  bv  the 
bonds  of  the  company  and  was,  by  the  terms  of  the  deed, 
made  a  lien  on  the  railway  from  Jacksonville  to  Centralia 
and  on  all  the  corporate  property  and  franchises  then  owned 
or  that  were  thereafter  acquired  by  the  company. 

This  deed  of  trust  was  foreclosed  at  the  February  term, 
1890,  of  the  Marion  Circuit  Court,  and  by  virtue  of  the 
decree  entered  in  that  proceeding  the  master  in  chancer}^ 
gold  all  the  mortgaged  property  to  a  committee  represent- 
ing the  mortgage  creditors  who  paid  the  full  amount  of 
their  bid,  except  $11,205  paid  in  cash,  in  the  bonds  secured 
by  the  trust  deed,  and  received  the  master's  deed  for  the 
pro])erty  sold  October  4,  1890.  On  January  3,  1891,  this 
committee,  in  consideration  of  the  payment  to  them  of 
$1,187,200,  in  the  first  consolidated  mortgage  bonds  of  the 
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appellant,  conveyed  all  of  said  property  to  William  Elliott, 
and  he,  on  the  same  day,  deeded  all  of  said  property  to  the 
appellant  in  consideration  of  §1,180,200  paid  in  said  first 
consolidated  mortgage  bonds,  and  $1,500,000  paid  in  the 
capital  stock  of  appellant,  and  it  became  the  owner  of  all 
the  railway  from  Jacksonville  to  Centralia,  and  all  the  projv 
erty  and  franchises  the  Jacksonville  Southeastern  Kail- 
way  Co.  had  formerly  owned.  This  last  named  company 
ceased  to  exist  on  October  4,  1890,  by  reason  of  the  sale 
then  made  of  all  its  property,  and  we  tliink  the  evidence 
in  the  record  (which  is  not  fully  set  forth  in  the  abstract) 
justified  the  jury  in  finding  that  appellant  became  its  suc- 
cessor on  that  date,  and  operated  freight  and  passenger 
trains  over  the  entire  line  from  Jaeksonville  and  Springfield 
to  Mt.  Vernon,  during  all  the  period  within  which  the  in- 
debtedness sued  for  had  accrued.  The  circumstances  attend- 
ing the  master's  sale,  the  character  of  the  payments  made 
to  him,  the  subsequent  conveyances  by  the  bidders  to  Elliott, 
and  by  him  to  appellant,  both  made  on  the  same  day,  the 
fact  that  the  mortgage  bonds  of  appellant  formed  the  entire 
consideration  for  the  conveyance  to  Elliott,  and  a  large  part 
of  the  consideration  foF  the  conveyance  to  appellant,  and 
the  further  fact  that  William  S.  Hook  was  the  president  of 
the  Jacksonville  Southeastern  Railway  Co.,  and  one  of  the 
incorporators  of  appellant  company,  incorporated  January 
18,  1 890,  one  month  before  the  said  foreclosure  proceedings 
w^ere  commenced,  for  the  expressed  purpose  of  purchasing 
the  railway  property  and  franchises  sold  by  the  master,  all 
indicate  that  the  purchase  was  made  at  the  sale  for  appel- 
lant, in  pursuance  of  a  previous  arrangement  to  accept  its 
mortgage  bonds  in  payment  of  the  debt  secured  by  the 
deed  of  trust,  and  peniiit  appellant  from  the  day  of  sale  to 
enter  into  the  possession  of  and  operate  its  trains  over  the 
railway  that  was  sold.  Furthermore,  there  was  evidence 
tending  to  prove  that  William  S.  Hook  was  the  president 
of  appellant,  and  notwithstanding  he  denied  that  fact,  yet 
if  the  jury  believed  the  witnesses  for  appellee  they  could 
properly  find  he  was  such  president,  and  it  is  admitted 
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Marcus  Hook  was  the  auditor  of  appellant.  It  also  appears 
that  the  summons  in  this  case  was  served  on  Lutz  as  agent 
of  appellant,  and  it  is  not  denied  he  was  its  agent  at  Mt. 
Yernon. 

In  addition  to  the  evidence  already  mentioned,  the  evi- 
dence of  Lutz  and  Dickson,  the  depositions  of  Knott  and 
Sea  well  and  the  letters  of  Marcus  Hook,  as  auditor, 
attached  as  ^hibits  thereto.  The  statements  of  William 
S.  Hook  and  his  official  correspondence  as  president,  and 
that  of  Marcus  Hook  as  auditor  of  appellant,  with  the  offi- 
cers of  appellee,  warranted  the  finding  that  from  and  after 
October  4,  1890,  and  during  the  entire  period  within  which 
the  indebtedness  sued  for  accrued,  appellant  was  the  suc- 
cessor of  the  lessee  in  the  contract  of  April  15,  1888,  claim- 
ing the  same  rights  said  lessee  acquired  thereby,  and  as 
such  successor,  recognizing  the  said  contract  as  existing 
and  binding  upon  it,  used  the  track  and  franchise  of  appel- 
lee between  Driver's  and  Mt.  Vernon,  and  its  depots  and 
terminal  facilities  there,  and  the  labor,  materials  and  sup- 
plies furnished  by  appellee  as  charged,  in  operating  its 
train  and  carrying  on  its  railway  business,  and  that  the 
switching  service  before  mentioned  was  performed  by  ap- 
pellee for  the  appellant  as  claimed.  The  amount  recovered, 
comprising  the  several  items  as  set  out  in  this  opinion,  was 
due  and  owing  to  appellee,  and  the  jury  rightfully  found 
appellant  liable  therefor.  We  find  no  reversible  error  in 
the  ruling  of  the  court  in  admitting  or  refusing  to  admit 
evidence.  The  claim  by  appellafit  that  the  Louisville  &  St. 
Louis  Railway  Co.  was  the  successor  of  the  lessee  in  said 
contract,  and  operated  the  trains  over  appellee's  track  and 
used  the  terminal  facilities,  labor,  supplies  and  materials 
furnished  by  appellee,  is  not  supported  by  the  evidence. 
The  Louisville  &  St.  Louis  Railway  Co.  owned  no  engines, 
cars,  or  equipment,  and  operated  no  trains.  The  first  in- 
struction given  for  plaintiff  is  as  follows : 

"  No.  1.  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant is  the  successor  of  the  Jacksonville  Southeastern 
Railway  Company,  and  as  such  successor  came  into  the  pos- 
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session  of  the  property,  rights  and  franchises  of  the  Jackson- 
ville Southeastern  Railway  Comj)any,  and  that  the  defendant 
since  it  first  came  into  possession  of  the  railway  formerly 
owned  by  the  Jacksonville  Southeastern  Company,  had  been 
operating  such  railway,  and  running  its  trains  ov'er  the  rail- 
road of  the  plaintiff,  between  Driver's  Station  and  Mt.  Ver- 
non, and  between  Mt.  Vernon  and  Driver's  Station,  and 
using  the  terminal  facilities  of  the  plaintiff  foT  freight  and 
passenger  business,  at  Mt.  Vernon,  and  has  been  furnished 
with  supplies  and  materials,  labor  and  services,  about 
the  transaction  of  its  business,  b}''  the  plaintiff,  while  it  was 
operating  its  trains  over  plaintiff 's  road,  between  the  places 
above  mentioned,  and  defendant  has  claimed  the  right 
under  contract  of  April  15,  1888,  bet^veen  the  plaintiff  and 
the  Jacksonville  Southeastern  Railway  Company,  to  0{)er- 
ate  its  trains  over  plaintiff's  railroad,  between  tlie  places 
above  mentioned,  and  to  use  plaintiff's  terminal  facilities  at 
Mt.  Vernon  for  the  transaction  of  its  freight  and  passen- 
ger business,  then  the  defendant  is  liable  to  the  plaintiff  for 
whatever  sum  vou  find  from  the  evidence  to  be  due,  under 
the  contract  of  April  15,  1888,  for  rent  of  track,  terminal 
facilities,  supplies  and  materials,  labor  and  services  fur- 
nished, if  any,  by  the  plaintiff,  from  the  time  defendant 
first  commenced  to  operate  and  run  its  trains  over  plaintiff's 
railroad,  until  May  31,  1801. 

Appellant  complains  of  this  instruction,  and  insists  it  was 
calculated  to  mislead  the  jury;  that  ''it  was  intended  by  the 
court  that  the  jury  should'  understand  it  as  laid  down  as 
law,  that  the  Jacksonville,  Louisville  &  St.  Louis  Railway 
Co.,  by  virtue  of  the  several  conveyances,  thereby  became 
liable  to  the  Louisville  <fe  Nashville  Railwav  Co." 

We  do  not  think  the  court  gave  the  instruction  with  the 
intent  the  jury  should  so  understand  it,  or  that  they  did  so 
understand  it;  on  the  contrary,  nothing  in  the  instruction 
conveys  such  meaning;-  but  it  is  therein  clearly  stated  that 
to  entitle  plaintiff  to  recover  under  the  contract  of  April 
15^  18S8^  certain  facts  must  be  first  proven.  It  was  intended 
to  inform  the  jury  that  plaintiff  had  a  right  to  recover 
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under  the  specific  contract  set  up  in  said  special  count  of 
the  declaration,  provided  such  proof  was  made.  Evidence 
was  introduced,  strongly  tending  to  prove  the  several  facts 
stated  in  the  instruction;  hence  it  was  based  on  evidence, 
and  the  plaintiff  was  entitled  to  have  it  given  to  the  jury 
as  a  correct  proposition  of  law,  when  applied  to  a  certain 
state  of  facts.  What  has  been  already  said  will  apply  to 
the  objections  made  by  appellant  to  the  second  instruction 
given  for  plaintiff.  The  plaintiff's  sixth  instruction  is  more 
voluminous  than  was  necessary,  but  was  not  calculated  to 
mislead  the  jury.  They  must  have  understood  by  it,  that, 
if  fro^  the  evidence  they  found  defendant,  in  constructing 
and  carrying  on  its  freight  and  passenger  traffic,  used  the 
track  of  ])laintiff  between  Driver's  Station  and  Mt.  Vernon, 
and  its  depot  and  terminal  facilities  there,  defendant  was 
liable  to  pay  plaintiff  for  such  use  and  occupation,  the  amount 
they  found  from  the  evidence  such  use  and  occupation  was 
reasonably  worth.  This  was  the  law  in  that  state  of  fact. 
Under  the  common  counts  plaiutiff  was  not  bound  to  prove 
a  sj^cial  contract  in  order  to  recover  a  reasonable  price 
for  the  use  and  occupation  of  its  property. 

Plaintiff's  seventh  instruction  could  not  have  prejudiced  de- 
fendant, but  imposed  upon  plaintiff  the  burden  of  proving 
the  assignment  to  it  of  the  contract  of  lease,  before  it  would 
be  entitled  to  recover.  This  w^as  requiring  more  of  plaint- 
iff than  was  necessary.  If  plaintiff  and  defendant  recog- 
nized and  acted  under  said  contract,  as  a  valid  and  binding 
contract  between  them  during  the  time  defendant  used  and 
occupied  plaintiff's  property,  no  formal  assignment  of  the 
contract  was  necessary  to  a  recovery  under  it  by  plaintiff 
for  a  breach  of  its  conditions.  The  refusal  by  the  court  to 
give  the  seventh,  eighth,  ninth  and  tenth  instructions  asked 
for  on  behalf  of  defendant  is  also  assigned  as  error.  The 
seventh  had  no  proper  application  to  the  facts  proven  and 
was  properly  refused.  The  eighth  instruction  was  calcu- 
lated to  mislead  the  jury  and  was  not  based  on  the  evidence. 
It  was  not  error  to  refuse  it.  The  ninth  instruction  was 
misleading  and  superfluous,  the  jury  had  full  and  correct 
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information  given  it  by  the  court  touching  the  same  mat- 
ters in  the  first,  second  and  third  instructions  given  on  behalf 
of  plaintiff,  and  it  was  not  necessary  to  a  fair  trial  that  the 
same  should  be  repeated.  The  court  did  not  err  in  refus- 
ing to  give  defendant's  ninth  instruction.  The  tenth  re- 
fused instruction  does  not  state  the  law  as  we  understand  it, 
and  ought  not  to  have  been  given.  We  find  no  reversible 
error  in  giving  the  instructions  on  behalf  of  plaintiff,  or 
refusing  to  give  those  which  the  court  refused  to  give  for 
defendant.    The  judgment  is  aflirmed. 

Judgment  affirmed. 


47    428( 

^^-58'  James  M.  Rigor  et  al. 

V. 

Jonathan  B.  Simmons. 

Fraudulent  Scdea^Attachment — Oamisfiment — Practio&, 

1.  A  biU  ot  sale  conveying  all  of  a  debtor's  propei-ty  to  a  creditor, 
with  the  provision  that  such  creditor  is  to  sell  it,  and  after  satisfying 
his  own  claim,  return  the  balance,  if  any,  to  the  debtor,  will  be  regarded 
as  an  assignment  for  the  benefit  of  a  particular  creditor  and  because  of 
the  reservation  to  the  debtor,  fraudulent,  and  void  as  to  other  creditors. 

2.  The  court  did  not  err  in  refusing  to  permit  a  person  named,  to  be 
recalled  to  testify,  on  the  day  after  both  sides  had  closed  their  evidence 
and  rested,  nor  in  trying  the  case  without  a  jury  by  agreement,  the 
fact  being  that  the  trial  judge  had  been  counsel  in  a  case  to  which  one 
of  the  defendants  was  a  party,  previously  tried  before  a  justice. 

[Opinion  filed  June  26, 1893.] 

Appeal  from   the  County  Court  of  Pope  County;   the 
Hon.  George  A.  Crow,  Judge,  presiding. 

Messrs.  Morris,  Moore  &  Morris,  for  appellants. 

Messrs.  Eose  &  Sloan,  for  appellee. 
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Mr.  Justice  Green.  Jonathan  B.  Simmons,  a  creditor 
of  appellant  Rigor,  brought  this  suit  in  attachment  to  re- 
cover the  debt  due  him,  and  set  up  in  his  affidavit  as  a 
ground  for  attachment  that  Rigor  had  within  two  years 
fraudulently  assigned  his  property  so  as  to  hinder  affiant  in 
the  collection  of  his  debt.  Appellants  David  H.  and  James 
F.  Randolph  were  summoned  as  garnishees  of  Rigor.  He 
traversed  the  affidavit  by  plea  in  abatement,  and  filed  a  plea 
of  general  issue  to  plaintiff's  declaration.  Issue  was  joined 
on  these  pleas.  The  Randolphs  filed  their  answers  to  the 
interrogatories  propounded  to  them  as  garnishees,  admitting 
that  Rigor  made  and  delivered  to  them  a  bill  of  sale  for  a 
large  quantity  of  lumber  on  November  19, 1892,  which  they 
allege  they  received  in  good  faith  in  payment  of  a  debt  of 
$538.86  then  due  them  from  Rigor,  and  for  no  other  pur- 
pose, and  without  fraud.  By  agreement,  a  jury  was  waived 
and  the  cause  was  tried  by  the  court.  The  findings  of  the 
court  were  in  favor  of  appellee  on  all  the  issues,  and  also 
against  the  Randolphs  as  garnishees  of  Rigor.  Proper 
judgments  and  orders  were  entered  by  the  court  on  the 
findings.  The  material  questions  in  this  case,  upon  which 
the  decision  hinges,  are :  Was  the  sale  and  delivery  of  the 
lumber  by  Rigor  to  the  Randolphs  fair  and  honafide^  and 
made  only  for  the  purpose  of  satisfying  an  honest  debt  ?  if 
so,  it  was  valid  and  should  be  held  good;  or,  was  the  sale  and 
delivery  made  for  a  fraudulent  purpose,  participated  in  by 
the  parties  to  it,  and  intended  to  cover  up  a  part  of  the 
effects  of  Rigor  and  place  them  beyond  the  reach  of  his 
other  creditors  ?  if  so,  it  was  a  fraudulent  and  void  sale, 
and  by  it  the  Randolphs  acquired  no  right  to  the  lumber 
or  proceeds  as  against  Simmons. 

These  questions  can  be  fairly  determined  only  by  con- 
sidering the  acts  and  declarations  of  the  parties  to  the  sale, 
the  circumstances  connected  therewith,  and  the  consideration 
for  which  the  lumber  was  transferred  under  the  bill  of  sale. 

We  think  the  evidence  in  the  record  warranted  the  trial 
court  in  finding  that  on  November  15, 1892,  a  final  settle- 
ment of  all  accounts  between  Simmons  and  Rigor  was  made, 
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and  a  balance  of  $300.06  was  then  due  Simmons  and  re- 
mained unpaid  when  this  suit  was  commenced.  That  on 
November  19,  1892,  Rigor  then  owing  this  debt  and  in  fail- 
ing circumstances,  which  facts  were  then  known  to  the 
Ilandolj)hs,  executed  and  delivered  a  bill  of  sale  and  a  large 
amount  of  lumber  to  the  Randolphs  for  a  pretended  con- 
sideration  of  $500,  no  part  of  which  was  then  paid,  and  the 
amount  of  the  indebtedness  due  from  Rigor  to  them  was  not 
then  fixed  or  ascertained.  That  at  the  time  of  the  pretended 
sale  and  delivery  of  the  lumber,  there  was  a  secret  agree- 
ment between  the  parties  to  it,  that  the  Randolphs  were  to 
take  the  himber,  sell  it,  and  from  the  proceeds  fii*st  pay  the 
debt  which'  might  be  found  owing  them  from  Rigor,  and 
then  pay  over  to  him  the  net  surplus  of  said  proceeds.  That 
at  the  time  of  the  sale,  Rigor  told  Randolph  not  to  say  any- 
thing to  the  other  boys  about  it,  thus  indicating  a  fraudulent 
purpose.  That  the  value  of  the  lumber  was  largely  in  excess 
of  the  debt  then  due  from  Rigor  to  the  Randolphs,  as  after- 
ward settled  between  the  parties. 

If  the  evidence  justified  the  court  in  findinpf  the  foregoing 
facts  were  proven,  as  we  hold  it  did,  the  sale  and  delivery 
of  the  lumber  to  the  Randolphs  was  fraudulent  and  void  as 
to  Simpson  and  they  were  liable  as  garnishees. 

A  bill  of  sale  conveying  all  of  a  debtor's  property  to  a 
creditor,  with  the  provision  that  such  creditor  is  to  sell  it, 
and  after  satisfying  his  own  claim,  return  the  balance,  if  any, 
to  the  debtor,  will  be  regarded  as  an  assignment  for  the 
benefit  of  a  particular  creditor,  and  because  of  the  reservation 
to  the  debtor,  fraudulent  and  void  as  to  other  creditors. 
Selz,  Schwab  &  Company  v.  Evans,  6  111.  App.  466;  Boies, 
Adm'x,  V.  Ilenney,  32  111,  130;  Slattery  v.  Stewart,  45  111. 
293  ;  Hardin  v.  Osborne,  60  111.  93 ;  Power  v.  Alston,  93  111. 
587. 

It  is  insisted  on  behalf  of  appellant  that  these  authorities 
cited  in  appellee's  brief  do  not  apply  to  the  facts  in  this 
record,  but  in  our  judgment  they  are  all  in  point,  and  in  each 
of  them  the  rule  announced  as  applied  to  the  transaction 
between  Rigor  and  the  Randolphs  disclosed  by  this  record, 
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justifies  the  opinion  we  have  expressed.  It  is  said  also,  there 
was  no  evidence  that  Rigor  was  insolvent  at  tlie  time  the 
bill  of  sale  was  executed.  David  Randolph's  evidence  war- 
rants the  inference  that  Rigor  was  then  in  failing  circum- 
stances, and  Rigor  when  testifying  in  his  own  behalf  does 
not  attempt  to  rebut  such  inference,  or  claim  to  have  then 
had  any  other  property.  The  court  did  not  err  in  refus- 
ing to  permit  Rigor  to  be  recalled  to  testify  on  the  day 
after  both  sides  had  closed  their  evidence  and  rested.  One 
of  the  reasons  set  up  in  support  of  the  motion  for  a  new 
trial,  was  that  the  court  improperly  tried  the  case  witliout 
a  jury,  because  he  had  been  counsel  in  the  case  of  Hall  v. 
Rigor,  in  a  justice's  court.  We  have  carefully  examined 
the  affidavit  and  counter  affidavit  filed,  and  are  satisfied  no 
injury  was  done  appellants  by  reason  of  the  county  judge 
trying  the  case  by  agreem.ent,  without  a  jury.  The  amount 
of  $300.06  damages  recovered  by  Simmons  was,  as  we  think, 
the  real  sum  due  him  from  Rigor  as  shown  by  the  evidence. 
Xo  suflScient  reason  appears  requiring  us  to  reverse  the 
judgment  and  order  of  the  County  Court,  and  the  same  are 

affirmed. 

Judgment  affirmed. 


H.  C.  Mitchell  and  John  T.  McAully 

V. 

Flora  Hindman,  by  Next  Friend,  etc. 


t  47  431 
|l609  638 

47  431 
66  667 

47  4311 
78  &8U 


Malpractice — Evidence — Instructions, 


1.  No  point  can  be  made  as  to  the  sustaining  of  an  objection  to  a 
given  question,  where  the  same  question  was  thereafter  answered  in 
substance  without  objection. 

2.  It  is  not  necessary  to  be  stated  in  the  plaintiff's  instructions  in  a 
given  case,  that  he  is  required  to  prove  his  case  by  a  preponderance  of 
the  evidence;  it  is  for  the  defendant,  if  desired,  to  lay  down  the  formal 
rule  of  law  as  to  the  preponderance  of  tlie  evidence. 

3.  An  instruction  on  behalf  of  defendants,  stating  that  ^*  the  jiiry 
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are  instructed,  on  behalf  of  the  defendants,  that  the  plaintiff  in  this  case 
is  bound  to  prove  to  the  satisfaction  of  the  jury  by  a  clear  preponder- 
ance of  the  evidence,"  etc.,  should  not  be  given. 

4.  In  an  action  for  malpractice  this  court  holds  that  the  condition  in 
question  did  not  result  from  the  injury,  but  from  the  failure  of  the 
surgeons  to  use  ordinary  skill  and  care  in  the  treatment  thereof,  and 
that  the  judgment  against  them  can  not  be  disturbed. 

[Opinion  filed  June  26,  1893.] 

■ 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  O.  A.  IIarker,  Judge,  presiding. 

Messrs.  F.  M.  TouimnLooD  and  N.  H.  Moss,  for  appel- 
lants. 

Mr.  William  A.  Schwartz,  for  appellee. 

Mr.  Justice  Sample.  On  the  16th  day  of  December, 
1889,  the  appellee,  then  twelve  years  of  age,  while  attend- 
ing school  at  Carbondale,  fell,  and  received  what  is  called 
a  CoUes  fracture  of  the  radius  of  the  left  forearm,  about 
one  and  one-half  inches  above  the  wrist  joint.  The  ap- 
pellants, being  in  partnership  in  the  practice  of  medicine 
and  surgery  at  Carbondale,  were  employed  to  attend  the 
patient.  Drs.  McAuUy  and  Lee  reduced  the  fracture,  put 
the  arm  in  a  Levis  splint  made  of  tin,  of  adult  size,  and 
bandaged  the  arm.  After  that  time  Dr.  Lee  did  not  treat 
the  patient,  he  being  called  in,  as  understood,  to  assist  Dr. 
McAuUy  in  the  absence  of  Dr.  Mitchell.  The  appellants 
thereafter  had  exclusive  charge  of  the  case,  and  visited  the 
patient  frequently. 

The  declaration  avers  that  the  appellants  so  unskillfully 
and  negligently  performed  their  duty  as  such  surgeons  and 
physicians,  that  the  injured  arm  became  permanently  dis- 
abled. On  a  trial  before  a  jury,  a  verdict  was  obtained 
against  appellants,  which  was  sustained  by  the  court. 

The  errors  assigned,  that  are  discussed  in  the  argument, 
relate,  first,  to  the  rejection  of  proper  evidence;  second,  to 
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the  giving  of  improper  instructions  for  the  appellee,  and 
the  refusal  to  give  proper  instructions  asked  on  behalf  of 
appellants,  and  third,  to  the  refusal  of  the  court  to  grant  a 
new  trial  on  the  ground  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence. 

The  eviderice  proposed  to  be  introduced,  to  which  it  is 
claimed  an  objection  was  erroneously  sustained,  was  whether 
Doctor  McAully  had  used  his  best  skill  and  judgment  in 
the  treatment  of  the  injury.  The  record  shows  that  while 
an  objection  was  sustained  to  the  question  bearing  on  that 
subject  in  the  form  as  put,  yet  thereafter  the  same  question 
in  substance  was  answered  without  objection. 

There  was  no  error  in  the  giving  or  refusing  instructions. 
Those  given  on  behalf  of  appellee,  only  hold  the  appellants 
to  the  use  of  ordinary  skill,  ability  and  care.  Theobjection 
is  made  that  they  do  not  lay  down  the  rule  of  law  that  the 
appellee  was  required  to  prove  her  case  by  the  yrepondei*- 
ance  of  the  evidence.  This  is  not  required  to  be  so  stated 
in  the  plaintiffs  instructions.  The  rule  is  implied  in  the 
statement  in  the  instructions.  "If  you  believe  from  the 
evidence."  It*  is  for  the  defendant,  if  desired,  to  lay  down 
the  formal  rule  of  law,  as  to  the  preponderance  of  the  evi- 
dence. 

In  the  third  instruction  given  on  behalf  of  defendants  it 
Avas  stated  that,  "  Unless  the  plaintiff  proves  by  a  prep<mr 
derance  of  the  evidence  that  they,  the  defendants,  did  not 
possess  that  degree  of  skill  ordinarily  possessed  by  members 
of  the  profession,  or  exercise  it  in  their  treatment  of  the 
fracture  herein,  you  should  find  for  the  defendants." 

The  instruction  offered  on  behalf  of  the  defendants  as 
to  the  character  of  proof  required,  and  refused  by  the 
court,  of  which  complaint  is  made,  was  clearly  bad.  It 
was,  "  The  jury  are  instructed,  on  behalf  of  the  defendants, 
that  the  plaintiff  in  this  case  is  bound  to  prove,  to  the  sat- 
isf action  of  the  jury,  by  a  char  preponderance  of  the  evi- 
dence," etc.  This  instruction  is  defective  in  the  use  of  the 
words  italicized. 

The  seventh  instruction  given  on  behalf  of  appellees,  in 
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regard  to  what  is  to  be,  considered  in  arriving  at  aconclu- 
sion  as  to  which  side  has  the  preponderance  of  the  evidences 
is  subject  to  some  criticism,  but,  from  the  language  used,  it 
is  not  thought  the  jury  would  obtain  the  idea  that  the  evi- 
dence of  expert  witnesses  was  to  be  excluded,  or  not  con- 
sidered. It  concludes  as  follows :  "  It  is  for  the  jury  to 
determine,  from  the  evidence  and  circumstances  before 
them,  whether  the  defendants  were  negligent  in  the  treat- 
ment of  the  plaintiff  for  a  fracture  of  her  arm." 

Most  stress  is  laid  on  the  claim  that  the  evidence  does  not 
support  the  verdict  and  judgment. 

There  is  no  claim  that  the  fracture  itself  was  not  prop- 
erly reduced,  or  that  the  result,  in  that  respect,  was  not 
satisfactory. 

Specifically,  the  charge  is  that  the  hand  was  so  tightly 
wrapped  with  bandage,  and  so  kept  for  so  long  without 
change,  that,  through  lack  of  circulation,  ulcers  formed, 
the  flesh  gangrened  and  sloughed  off,  and  thereby  the  ap- 
pellee has,  practically,  lost  the  use  of  her  hand. 

While  this  record  is  quite  large,  the  issue  is  narrowed  to 
the  following  :  Is  the  present  condition  of  the  appellee's 
hand  the  result  of  the  injury — the  broken  radius — or  is  it 
the  result  of  the  surgeon's  failure  to  use  ordinary  skill  and 
.  care  in  the  treatment  of  the  injury  ?  That  the  hand  itself 
of  appellee  is  seriously,  if  not  permanently,  injured,  is  clearly 
proven.  She  can  not  flex  her  thumb  or  fingers  so  as  to  grip 
anything.  What  caused  that  condition  ?  The  proof  shows 
that  the  bandage  was  left  on  the  hand  and  arm  for  about 
six  weeks,  the  appellee  claims  without  removal,  the  appel- 
lants claim  it  was  twice  removed,  and  at  once  the  same  band- 
age, cotton  and  splint  were  replaced.  The  jury  evidently 
found  with  appellee  on  the  question,  and  we  are  not  disposed 
to  differ  from  them,  in  view  of  all  the  facts  and  circumstances 
disclosed  by  the  evidence. 

The  proof  is  that  the  appellee  complained  of  the  injury, 
and  that  she  was  so  ill  from  the  effects  of  the  pain  that  slie 
frequently  had  to  retire  to  her  bed.  It  is  altogether  probable 
that  the  pain  was  caused  by  the  tight  bandaging  and  not 
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from  the  broken  bone.  In  fact,  the  disclosure  of  pus  and 
large  sores  on  the  hand  when  the  bandage  was  removed 
shows  that  the  pain  did  not  arise  from  the  injury  itself. 
There  does  not  seem  to  be  any  reasonable  excuse  for  allow- 
ing the  hand  to  get  in  the  condition  disclosed  by  the  evi- 
dence in  this  case.  The  appellants  were  frequently  at  the 
house  of  appellee's  father,  attending  him  and  another  child 
in  sickness,  shortly  after  the  injury  to  appellee,  and  had 
every  opportunity  to  observe  the  condition  of  the  hand.  It 
is  inconceivable  that  the  sores  described  by  the  witnesses 
Avere  mere  bed  sores,  or  developed  in  a  few  days'  time  into 
the  condition  the  proof  discloses. 

These  appellants  probably  are  skilled  in  their  profession 
but  in  this  instance  the  evidence  shows  they  did  not  observe 
that  care  or  use  that  skill  imposed  on  them  by  law.  They 
*were  intrusted  with  a  grave  responsibility,  the  proper  dis- 
charge of  Which  was  far-reaching  in  its  consequences.  The 
law  will  not  permit  them  to  be  neglectful  in  the  discharge 
of  that  duty,  with  impunity,  whereby  such  serious  conse- 
quences may  result,  as  disclosed  by  the  evidence  in  this  case. 
The  evidence  in  this  case  does  not  impress  the  mind  that 
there  was  a  lack  of  skill  or  judgment  but  a  lack  of  care  and 
attention.  The  suggestion  of  counsel  for  the  appellants  that 
the  flexor  and  extensor  tendons  that  extended  over  the  wrist 
and  served  to  operate  the  thumb  and  hand,  became  imbedded 
in  the  soft  matter  thrown  out  about  the  fractured  bone, 
which,  when  hardened,  produced  partial  paralysis,  is  not 
considered  to  be  supported  by  the  evidence.  Such  a  result 
might  possibly  occur,  but  it  would  be  so  unusual  and  excep- 
tional that  before  the  impairment  of  the  use  of  the  hand, 
such  as  is  disclosed  in  this  case,  would  be  attributed  to  such 
a  cause,  there  would  have  to  be  no  other  to  which  it  could  be 
reasonably  ascribed. 

The  j  udgment  is  affirmed. 

Judgment  affi.rmed. 
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47  436  The  Wabash  Railroad  Company 

58    916 

V. 

George  B.  Sanders. 


Railroads — Nuisance^ Insufficient  Culvert — Deposit  of  Coal  Slack  on 
Farm  Land—Par.  6,  Sec,  20,  CJvap,  II4,  R.  S, 

1.  Par.  5,  Sec.  20,  Chap.  114,  R.  S.,  applies  to  roads  constnicted  after 
that  act  went  fnto  etTect. 

2.  The  liability  of  a  gi-antee  of  land  with  a  nuisance  upon  it,  for 
maintaining  the  same,  only  arises  after  notice  to  abate  it. 

3.  It  can  not  be  held  that  damaging  of  lands  by  overflowing  them  is  a 
**  taking  "  within  the  meaning  of  the  constitution,  and  therefore  one 
owning  the  lands  may  not  have  such  damages  assessed  as  for  a  "  taking  " 
as  against  any  one  owning  the  road. 

4.  Under  the  rule  that  the  pleading  is  to  be  taken  against  the  pleader, 
it  can  not  be  assumed  in  the  case  presented  that  the  defendant  created 
the  nuisance  by  the  construction  of  the  railroad,  or  was  requested  to 
abate  it,  the  declaration  averring  a  nuisance,  consisting  of  the  main- 
tenance of  an  insufficient  culvert  across  an  arm  of  a  stream,  whereby, 
during  a  freshet,  coal  slack  was  depositt^d  on  plaintiffs  land,  there  being 
no  averment  as  to  when  or  by  what  railroad  company  tlie  culvert  and 
enbankment  were  constructed,  or  that  appellant  was  notified  to  abate 
the  same;  said  slack  having  been  washed  from  the  embankment. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Mr.  George  B.  Burnett,  for  appellant. 

Messrs.  IIadley  &  Burton,  for  appellee. 

Mr.  Justice  Sample.  The  declaration  in  this  case  alleges 
that  appellant  maintained  a  nuisance,  whereby  appellee  was 
injured.  The  nuisance  consisted  in  maintaining  an  insuffi- 
cient culvert  across  an  arm  of  Indian  creek,  whereby,  dur- 
ing a  freshet,  the  coal  slack  that  was  in  the  embankment  of 
the  road  on  each  side  of  the  culvert,  was  washed  out,  carried 
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down  the  stream  a  short  distance  by  the  flow  of  the  water, 
and  deposited  on  appellee's  land,  to  its  great  damage,  as  well 
as  to  the  crops  growing  thereon. 

There  was  no  averment  as  to  when  or  by  what  railroad 
company,  the  culvert  and  embankment  were  constructed,  or 
that  appellant  was  notified  to  abate  the  same. 

For  want  thereof  appellant  interposed  a  demurrer,  which 
was  overruled  by  the  court.  Appellant  elected  to  stand  by 
its  demurrer,  whereupon,  on  hearing,  judgment  was  rendered 
for  appellee  in  the  sum  of  $200,  from  which  this  appeal  is 
prosecuted. 

The  sole  question  is  as  to  the  suificiency  of  the  declaration. 
Under  the  rule  that  the  pleading  is  to  be  taken  against  the 
pleader,  it  can  not  be  assumed  that  the  appellant  created  the 
nuisance  by  the  construction  of  the  road,  or  was  requested 
to  abate  it.    Gro9f  v.  Ankenbrandt,  124  111.  51. 

It  is  said,  however,  by  appellee's  counsel,  that  "  each  over- 
flow caused  by  the  use  of  the  road,  ^s  charged,  was  a  new 
nuisance,  a  continuing  trespass,  for  which  appellee  had  a 
right  of  action  for  his  damages ;"  and  the  case  of  C,  B.  & 
Q.  R.  R.  Co.  V.  Schaffer,  124  111.  121,  is  cited  in  support  of 
that  proposition. 

The  proposition  of  counsel  that  the  overflow  was  caused 
bv  the  use  of  the  road  is  not  averred  in  the  declaration,  nor 
supported  by  the  facts  therein  alleged.  The  cause  of  the 
damage  is  alleged  to  be,  first,  the  inadequacy  of  the  culvert ; 
second,  whereby  the  coal  slack  in  the  embankment  was 
carried  off  and  deposited  on  appellee's  land.  Therefore, 
necessarily,  the  cause  of  the  damage  was  in  the  construction 
of  the  road,  and  not  in  its  operation,  and  the  real  complaint 
reaches  back  to  that  original  act. 

The  Schaffer  case,  sicpra^  relates  to  an  original  negligent 
construction  of  a  bridge  across  a  stream,  whereby  water 
backed  up  and  overflowed  Schaffer's  land.  He  obtained  a 
judgment  for  damages  on  account  of  an  original  unlawful 
construction  of  the  bridge.  His  land  thereafter  having  been 
damaged  by  another  overflo\v^  of  water,  he  brought  another 
action,  which  is  the  one  cited.    The  defense  was  that  the 
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first  recovery  was  a  bar.  The  court  say,  page  12J),  that 
such  defense  assumes  that  the  unhiwfully  constructed  bridge 
would  be  permanent,  and  that  the  railroad  company,  having 
ilone  a  wronfj^  intended  to  continue  in  such  wrong  doing. 
Under  such  a  state  of  facts  the  court  holds  that  the  railroad 
company  having  originally  created  a  nuisance  by  its  negligent 
acts,  the  maintaining  it,  after  one  recovery,  was  regarded 
as  a  new  nuisance.  It  also  holds  as  a  fact  that  Schafferdid 
not,  in  the  first  suit,  recover  damages  as  for  a  pennamrd 
injury,  and  he  had  a  right  to  assume,  as  to  such  a  cause  of 
injury,  that  it  would  be  corrected  and  the  nuisance  abated 
by  the  company. 

The  O.  &  M.  Ry.  Co.  v.  Wachter,  123  111.,  at  page  445, 
cited  by  appellee,  has  reference  to  a  negligent  construction 
by  that  company,  and  what  is  there  said  about  maintaining 
a  nuisance,  has  reference  to  that  fact.  The  point  there 
made  by  the  company  was,  that  all  damages  that  could 
arise  to  the  land  of  Wachter,  were  included  in  the  original 
compensation  paid  on  the  "  taking." 

The  court  holds  that  doctrine  only  applies  when  the 
original  construction  was  propor,  as  damages  for  the  tak- 
ing of  the  land,  under  the  act  of  eminent  domain,  are  as- 
sessed on  the  assumption  of  a  proper  construction. 

It  does  not  hold,  as  counsel  suggest,  that  such  damaging 
of  lands  by  overflowing  them  is  a  "taking"  within  the 
meaning  of  the  constitution,  and,  therefore,  one  owning  the 
lands  mav  have  such  damag-es  assessed  as  for  a  "  takin^j  "  as 
against  any  one  owning  the  road ;  for  it  is  said  such  dam- 
aging of  the  land  is  "  not  a  taking  in  the  limited  sense  in 
•which  that  term  is  used  in  our  statute." 

It  is  also  contended  that  Par.  5,  Sec.  20,  Chap.  114,  K. 
S.,  imposed  the  duty  on  appellant  to  keep  in  repair  cul- 
verts sufficient  for  the  free  passage  of  water  in  watercourses 
over  any  railroad  which  it  might  operate,  regardless  of  the 
time  of  its  construction. 

This  section  shows  that  it  applies  to  roads  constructed 
after  that  act  went  into  effect,  and  there  is  no  averment 
when  the  appellant's  road  was  constructed.    What  is  more 
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material,  however,  is  the  view  that  the  imposition  of  a  stat- 
utory duty  not'  to  create  or  maintain  a  nuisance,  is  only 
declaratory  of  the  common  law,  aj)plicab]e  not  only  to  rail- 
road corporations,  but  to  individuals  as  well.  It  was  as 
applicable  in  the  Groff  case  as  in  this.  But  as  to  a  grantee 
of  land  with  a  nuisance  on  it,  his  liability  for  maintaining 
it  only  arises  after  notice  to  abate  it. 

Under  the  authority  of  the  Groff  case,  in  the  absence  of 
an  averment  that  appellant  constructed  the  road,  or  that  it 
maintained  the  nuisance  after  notice  to  abate  the  same,  there 
can  be  no  recovery. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


City  of  Olney 

V. 

W.  J.  Todd  and  Phillip  Todd. 

Licenses — Municipal  Ordinance — Traveling  Salesmen — Peddlers. 

1.  A  peddler  is  a  person  who  travels  about  the  country  with  mer- 
chandise for  the  purpose  of  selling  it — an  itinerant  vender  of  small  wares 
which  he  carries  with  him  for  sale. 

2.  In  an  action  wherein  certain  defendants  were  charged  with  violat- 
ing a  municipal  ordinance  by  peddling  in  a  given  city  without  a  license, 
this  court  holds  that  the  evidence  did  not  show  tliem  to  be  peddlers,  and 
afl&rms  the  judgment  in  tlieir  favor, 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Eichland  County;  the 
Hon.  C.  C.  BoGGs,  Judge,  presiding. 

Mr.  R.  S.  EowLAND,  for  appellant. 

Mr.  R.  B.  WiTCHEE,  for  appellees. 
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Mr.  Justice  Green.  Appellees  were  charged  with  a 
violjition  of  a  city  ordinance  of  the  city  of  Olney,  by  ped- 
dling in  said  city  without  a  license.  The  cause  was  tried 
in  the  Circuit  Court,  on  appeal  from  a  justice's  court.  By 
agreement  of  parties  a  jury  was  waived.  The  court 
found  the  issue  for  defendants,  and  the  city  took  this 
appeal 

The  evidence  establishes  the  following  facts :  That  ap- 
pellees were  traveling  salesmen  for  "  Ross  Bros.,"  whole- 
sale dealers,  doing  business  in  Terre  Haute,  Indiana.  That 
on  or  about  March  25,  1892,  one  of  the  Todds,  while  so 
employed,  came  to  Olney  with  samples  of  lace  curtains,  ex- 
hibited them  to  various  persons,  from  w^hom  he  solicited 
orders  and  took  orders  from  three  of  these  persons,  each 
for  one  pair  of  curtains.  He  delivered  no  goods  and  was 
paid  no  money.  The  orders  were  accepted  and  the  curtains 
w^ere  shipped  from  Terre  Haute,  via  the  American  Express 
Copipany,  to  Olney,  about  two  weeks  thereafter,  at  w4iich 
time  the  other  defendant  came  to  Olney,  received  the 
goods  from  the  express  company,  delivered  to  each  of  said 
purchasers  the  curtains  ordered,  and  took  the  pay  therefor. 
Two  material  questions,  are  submitted  to  us  to  detemiine  as 
we  view  the  case,  viz.:  Who  is  a  peddler?  And  were  the 
defendants  peddlers  within  the  meaning  of  the  law?  A 
peddler  is  a  person  who  travels  about  the  countrj'  with  mer- 
chandise for  the  purpose  of  selling  it;  an  itinerant  vender 
of  small  wares  which  he  carries  with  him  for  sale;  a  trav- 
eling trader,  one  who  carries  small  commodities  about  on 
his  back,  or  in  a  cart,  or  in  a  wagon,  and  sells  them.  In 
the  opinion  in  Emmons  v.  Lewiston,  132  111.  380,  it  is 
said':  "  It  has  never  been  understood  by  the  profession,  or 
the  people,  that  one  who  is  ordinarily  styled  a  "  drummer  " 
— that  is,  one  who  sells  to  retail  dealers,  or  others  by  sam- 
ple, is  either  a  haw^ker  or  peddler."  Under  the  facts 
proven,  neither  of  the  defendants  were  peddlers  within  the 
meaning  of  the  law,  and  hence  had  not  been  guilty  of  vio- 
lating said  ordinance  by  reason  of  any  act  done  by  either 
of  them,  proven  at  the  trial  in  the  Circuit  Court.     Cerro 
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Gordo  V.  Rawlings,  135  111.  36 ;  Emmons  v.  Lewiston,  supra  ; 

Delisle  v.  Danville,  36  111.  App.  659 ;  Eawlings  v.   Cerro 

Gordo,  32  111.  App.  215. 

The  finding  was  right,  and  the  judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 


James  Smith 

V. 

B.  M.  Leady. 

Contracts—Sale  of  Boarding  House  Business— Promise  not  t&  Com- 
pete— Breach, 

1.  Parol  evidence  should  not  be  admitted  to  show  the  terms  of  a  given 
contract,  when  there  is  an  obtainable  writing  in  existence  covering  the 
same  point;  nor  of  a  j^arol  agreement  relating  to  the  subject-matter  of 
the  writing. 

2.  A  contract  not  in  general  restraint  of  trade  but  only  in  partial  and 
particular  restraint  thereof,  where  the  consideration  is  adequate  and  the 
restriction  is  reasonable,  is  not  void  as  being  against  public  policy. 

[Opinion  filed  June  26,  1893.] 

In  error  to  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  L.  H.  IIite  and  M.  Millard,  for  plaintiff  in  error. 

Messrs.  E.  R.  Davis  and  A.  Flannigan,  for  defendant  in 
error. 

Me.  Justice  Green.  B.  M.  Leady  brought  this  suit 
against  James  Smith  and  wife,  to  recover  damages  for  the 
breach  of  an  alleged  contract.  After  suit  was  commenced, 
the  wife  died,  and  as  to  her,  the  suit  was  abated.  The  jury 
found  a  verdict  for  plaintiff  and  assessed  his  damage  at 
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^300.  Judgment  for  that  sum,  and  costs,  was  entered 
against  Smith,  and  he  sued  out  this  writ  of  error.  The 
contract  averred  is,  that  in  May,  1891,  defendant  sold  to 
plaintiff,  for  $750,  the  furniture  and  boarding-house  equip- 
ments in  a  house  in  East  St.  Louis,  and  the  interests  in  the 
boarding-house  business,  and  in  consideration  of  said  sale 
and  receipt  of  $750,  defendant  then  and  there  agreed  with 
plaintiff  not  again  ever  to  enter  into,  or  carry  on,  a  board- 
ing-house business  in  said  city. 

The  breach  alleged  is,  that  defendant,  within  one  month 
after  making  contract,  again  entered  into,  resumed,  and 
carried  on  the  business  of  boarding-house  keeping  in  said 
city.  The  court  erred  in  admitting  incomi^etent  evidence 
over  the  objection  of  defendant,  and  in  denying  motions -of 
defendant  to  exclude  such  evidence  from  the  jury,  and  the 
verdict  was  not  warranted  by  the  evidence. 

One  of  the  material  averments  of  the  declaration 
necessary  to  be  proven  on  behalf  of  plaintiff,  was  the  sale 
to  him,  by  defendant,  of  the  boarding-house  furniture  and 
equipments.  This  sale  was  evidenced  by  a  writing,  signed 
by  Smith,  describing  the  articles  sold  and  price  paid.  The 
writing  was  the  best  evidence  of  the  contract  of  the  parties, 
and  should  have  been  produced  and  read  to  the  jury,  or  a 
sufficient  reason  shown  for  the  admission  of  secondary  evi- 
dence in  place  of  it.  But  the  oral  testimony  of  plaintiff 
was  admitted  to  prove  the  contract  of  the  parties,  over  the 
objection  of  defendant,  and  his  several  motions  to  exclude 
this  parol  evidence  were  denied,  notwithstanding  the  plaint- 
iff admitted  the  bill  of  sale  was  in  his  possession,  and  gave 
no  reason  for  not  producing  it. 

Hence,  one  material  averment  necessary  to  the  mainte- 
nance of  the  suit  was  not  established  by  competent  evidence, 
and  no  recovery  could  lawfull}'^  be  had.  The  oral  testi- 
mony of  plaintiff  was  also  improperly  admitted  to  prove  a 
parol  contract  of  defendant,  made  contemporaneously  with 
said  written  contract  of  sale,  not  to  ever  enter  into  or  carrv 
on  the  business  of  restaurant  keeper  in  East  St.  Louis.  The 
effect  of  this  ruling  was  to  allow  the  admission  in  evidence. 
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and  give  vitality  to  a  parol  agreement  in  reference  to  the 
same  subject-matter,  made  at  the  same  time,  with  the  writ- 
ten one,  and  which  by  the  settled  rules  of  law  must  be  re- 
garded as  merged  in  the  writing.  Strehl  v.  D'Evers,  66  111. 
77;  CoHwell  v.  S.  &  N.  W.  R  K.  Co.,  81  111.  232;  Iveegan  v. 
Kinnoine,  12  111.  App.  484,  and  cases  these  cited.  If  all  this 
evidence  had  been  admissible,  yet  the  evidence  of  plaintiff 
touching  the  amount  of  his  damage  was  quite  unsatisfactory, 
and  did  not  warrant  the  finding  of  the  jury.  For  these 
reasons  the  verdict  ought  to  have  been  set  aside.  Counsel 
for  appellant  makes  the  point  that  the  parol  contract  not 
to  engage  in  the  restaurant  business  in  East  St.  Louis  was 
void  because  it  was  a  contract  in  restraint  of  trade  and  con- 
trary to  public  policy.  The  reasons  we  have  given  for  re- 
versing take  this  point  out  of  the  discussion  and  dispense 
with  the  necessity  of  deciding  it;  but  we  w- ill  add  to  what 
has  been  said,  that  if  counsel  desired  us  to  decide  the  ques- 
tion, a  demurrer  to  the  declaration  and  abiding  by  the  de- 
murrer, in  case  the  trial  court  overruled  it,  would  have 
effected  their  purpose;  and  further,  we  understand  the  law 
to  be,  that  a  contract  not  in  general  restraint  of  trade,  but 
only  in  partial  and  particular  restraint  thereof,  where  the 
consideration  is  adequate  and  the  restriction  is  reasonable, 
is  not  void  as  being  against  public  policy.-  Linn  v.  Sigsbee, 
67  111.  75;  Craft  et  al.  v.  McConoughy,  79  111.  346;  Talcott  V, 
Brackett,  5  111.  App.  60;  Cobbs  v.  Kiblo,  6  111.  App.  60; 
Stewart  v.  Challacombe  &  Ramsey,  11  111.  App.  379;  Just 
V.  Greve,  13  111.  App.  302. 
For  the  errors  we  have  indicated  the  judgment  is  reversed 

and  cause  remanded. 

Meversed  and  remanded. 
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V. 

Thomas  Bruce. 

Master  and  Servant — Negligence  of  Master — Personal  Injury  to 
Employe — Duty  to  Inforvfi  Sei-vant  of  Dangers  of  Service — Coal  Mines, 

1.  A  servant  has  a  right  to  rely  upon  his  master's  compliance  with 
a  duty  by  the  law  imposed  as  to  the  dangers  of  his  employment,  and 
in  the  absence  of  notice  to  the  contrary,  has  the  right  to  conclude  that  the 
place  in  which  he  is  required  to  work  is  not  dangerous,  and  that  the  kind 
of  work  lie  is  directed  to  do,  can  be  safely  done  without  a  critical  exami- 
nation of  the  surroundings. 

2.  In  an  action  brought  to  recover  for  a  personal  injury,  the  declara- 
tion should  not  allege  that  the  plaintiff  had  no  notice  of  a  certain  condi- 
tion of  things  when  he  was  in  presence  thereof,  unless  some  reason  can 
be  assigned  why  he  was  not  in  possession  of  his  senses. 

3.  The  averment  of  the  plaintiff  in  the  case  presented,  that  he  used 
due  care  and  caution  in  performing  the  work  he  was  called  upon  to  do, 
is  not  negatived  by  the  fact  that  he  did  not  notice  the  steepness  of  a  cer- 
tain grade. 

[Opinion  filed  June  26,  1803.] 

Appeal  from  the  Circuit  Court  of  Clinton  Countv;  the 
Hon.  A.  S.  WiLDERMAjf,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  appellant. 

Messrs.  Van  Hoorebeke  &  Ford,  for  appellee. 

Mr.  Justice  Green.  It  is  averred,  in  the  first  count  of 
plaintiff's  declaration  that  defendant  owned  and  operated 
in  Trenton,  in  Clinton  County,  a  certain  coal  mine,  and  be- 
fore and  at  the  time  of  committing  the  grievances  com- 
plained of,  certain  parts  of  said  mine  were  extra  hazardous 
and  dangerous  for  persons  unacquainted  with  the  topog- 
raphy of  the  mine  and  its  conditions.  That  it  was  the*  duty 
of  defendant  to  inform  and  notify  its  employes,  on  enter- 
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ing  upon  their  duties  in  said  mine,  of  the  places  therein 
which  were  extra  hazardous  and  dangerous,  before  sending 
them  to  work  in  such  parts  of  said  mine,  and  inform  said 
employes  of  the  nature  and  character  of  such  extra  hazard. 
That  plaintiff  was  employed  by  defendant  to  shovel  and 
load  coal  in  said  mine,  and  informed  defendant  that  he,  the 
plaintiff,  had  but  little  experience  in  mines,  and  had  none 
except  in  shoveling  and  loading  coal.  That  after  his  em- 
ployment by  defendant  on  January  1,  1891,  he  commenced 
in  said  mine  the  work  of  shoveling  and  loading  coal,  and 
continued  at  such  work  until  February  25,  1891,  when  he 
was  directed  by  the  defendant  to  go  to  a  part  of  the  mine 
with  which  plaintiff  was  wholly  unfamiliar,  and  where  he 
had  never  been,  and  bring  away  a  car  loaded  with  dirt  and 
standing  in  the  entry  near  one  of  the  rooms  in  said  mine,  and 
unload  it  in  one  of  the  empty  rooms  some  distance  along 
the  entry.  That  the  part  of  the  mine  where  said  loaded  car 
was  standing,  and  along  the  entry  to  the  place  said  car  was 
to  be  unloaded,  was  extra  hazardous  and  dangerous  owing 
to  the  steep  grade  in  the  entry,  of  which  plaintiff  had  no 
knowledge  or  notice,  nor  was  he  informed  thereof  by  de- 
fendant. ^ 

That  plaintiff  proceeded  with  due  care  and  caution  to  push 
said  car,  to  move  it  along  the  entry  to  the  place  of  unloading, 
but  could  not  move  it  because  of  some  dirt  in  front  of  the 
wheels  and  he  then  went  in  front  of  the  car  and  proceeded 
to  remove  the  dirt  and  then  with  due  care  and  caution 
pulled  on  the  car  to  ascertain  if  it  was  free,  when  it  started 
down  said  grade,  gaining  greater  velocity  as  it  went.  That 
m  soon  as  it  started  he  endeavored  to  stop  it  so  that  he  might 
get  behind  it,  but  owing  to  the  steep  grade,  and  momentum 
of  the  car,  was  unable  to  do  so.  That  owing  to  his  efforts 
to  stop  the  car,  his  light  was  extinguished  and  he  was  left 
in  utter  darkness,  and  being  unfamiliar  with  that  part  of 
the  mine,  and  the  car  moving  at  great  speed,  he  was  unable  , 
to  get  out  of  the  way  of  it,  and  was  unavoidably  struck  by 
the  car  and  thrown  against  the  side  of  the  entry  and  finally 
thrown  down  and  greatly  injured.     The  personal  injuries 
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are  thon  specifically  described.  The  second  count  of  the 
declaration  was  not  relied  on  by  plaintiff  and  need  not  be 
referred  to.  The  plea  of  general  issue  was  entered  and 
»imiliter  added.  The  jury  found  defendant  guilty  and 
assessed  plaintiff's  damages  at  $2,000;  $500  of  this  amount 
was  remitted  by  plaintiff.  Defendant's  motion  for  a  new 
trial  was  overruled,  and  judgment  entered  for  plaintiff  for 
§1,500  and  costs.  The  errors  assigned  are,  first,  the  Circuit 
Court  erred  in  denying  motion  for  new  trial ;  second,  on 
entering  judgment  on  the  verdict,  l^o  objections  to  the 
rulings  of  the  court  during  the  trial  are  suggested  in  the 
printed  argument  on  behalf  of  appellant,  but  it  is  said  the 
first  count  sets  out  no  cause  of  action,  because  it  shows  on 
its  face  that  plaintiff  did  not  exercise  any  due  or  proper  care. 
A'Steep  grade  can  be  seen.  If  this  is  so,  the  allegation  that 
plaintiff  had  no  notice  of  it,  when  he  was  where  it  was,  is 
mere  nonsense,  unless  some  reason  is  alleged  why  he  lost  his 
senses.  The  count  does  not  allege  that  his  light  went  out 
until  after  he  started  the  car,  and  even  if  it  had,  it  would 
have  been  gross  negligence  to  attempt  to  move  the  car  in 
the  dark.  If  this  count  is  obnoxious  to  these  objections,  a 
demurrer  would  have  reached  them,  and  furnished  an 
effectual  means  of  disposing  of  the  case,  without  the  expense 
of  a  trial  by  jury  and  preparing  a  voluminous  record  for  the 
inspection  of  this  court.  But  we  do  not  think  the  count  is 
defective.  The  particular  duty  which  defendant  as  master 
owed  the  plaintiff  as  his  servant,  and  for  the  non-performance 
of  which  negligence  is  charged,  is  s])ecifically  averred,  and 
the  facts  showing  such  negligence  are  set  up  in  apt  words. 
It  is  also  averred  that  plaintiff  used  due  care  and  caution  iif 
performing  the  work  he  w^as  directed  to  do,  and  the  fact 
that  he  did  not  see  the  steep  grade  does  not  negative  the 
averment.  He  had  a  right  to  rely  upon  the  master's  com- 
pliance wuth  a  duty  by  the  law  imposed,  and  in  the  absence 
of  notice  to  the  contrary,  had  the  right  to  conclude  that  the 
place  of  work  was  not  dangerous,  and  the  kind  of  work  he 
was  directed  to  do  there  could  be  safely  done  without  a 
critical  examination  of  the  surroundings. 
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The  additional  points  suggested  on  behalf  of  appelhint, 
are,  that  there  was  no  evidence  showing,  or  tending  to  show, 
that  appellant  owned  or  operated  the  mine  in  which  appellee 
was  injured,  and  no  evidence  which  showed  or  tended  to 
show  that  appellee  was  ever  in  the  service  of  appellant,  and 
no  evidence  directly  or  remotely  connecting  appellant  with 
appellee's  injury.  Testimony  of  appellee,  Gaffner,  Adam- 
son,  McDonald  and  Eckleberger,  not  only  tended  to  prove 
appellant  owned  and  operated  said  mine  at  the  time  of 
appellee's  injury,  but  justified  the  jury  in  finding  such  to  be 
the  fact,  and  testimony  of  aU  of  said  witnesses,  exce'pt  Gaff- 
ner, tended  to  show  and  warranted  the  jury  in  finding 
appellee  was  in  the  service  of  appellant,  as  averred  in  the 
declaration.  The  evidence  established  the  material  facts 
averred,  the  injuries  to  plaintiff  and  the  negligence  of  appel- 
lant by  means  of  which  such  injuries  were  occasioned.  The 
judgment  is  aflBirmed. 

Judgment  affirmed. 


City  of  Murphysboro  83  533 

V. 

Harry  Woolsey,  by  Next  Friend,  etc. 

Municipal  Corporations — Negligence  of— Personal  Injuries — Fall  from 
Elevated  Sidevtalk— Infant — Contributory  Negligence  of  Mother  of, 

1.  A  municipality  is  bound  to  keep  and  maintain  its  sidewalks  in  a 
reasonably  safe  and  suitable  condition  for  the  use  of  pedestrians,  and  a 
failure  to  perform  this  duty  is  negligence,  creating  primary  hability  to 
respond  in  damages  to  one  injured  by  reason  of  such  negligence. 

2.  This  court  holds  that  there  is  nothing  in  the  contention  of  defendant 
in  the  case  presented,  that  it  is  not  Uable  because  the  mother  of  the  infant 
injured  pushed  it,  whereby  it  feU  from  the  sidewalk,  the  evidence  not 
establishing  such  contention,  it  appearing  that  such  walk  was  not  pro- 
tected by  a  railing  or  other  guard. 

8.  The  suit  in  question  having  been  brought  by  a  child  to  recover 
damages  himself  for  injuries  received  by  him,  the  negligence  or  want  of 
care  of  the  parent  in  charge  of  him  alleged  to  have  contributed  to  the 
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accident  does  not  exonerate  tlie  defendant,  nor  bar  the  plain tifTs  right  to 
recover. 

4.     Eleven  months  is  ample  time  for  a  muncipality  to  ascertain  that  one 
of  its  bidewaiiis  is  unsafe,  and  to  put  it  in  proper  condition. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  Joseph  P.  Roberts,  Judge,  presiding. 

Messrs.  R.  P.  Mabtin,  City  Attorney,  and  R.  T.  Lightfoot, 
for  appellant. 

Messrs.  A.  B.  Garrett  and  W.  A.  Schwartz,  for  appellee. 

Mr.  Justice  Greei{.  This  suit  was  brought  to  recover 
damages  for  personal  injuries  to  Harry  Woolsey,  a  minor, 
occasioned  by  a  fall  from  an  elevated  sidewalk  in  the  city 
of  Murphysboro.  It  is  averred  in  the  declaration  that  appel- 
lant carelessly  and  negligently  kept  and  maintained  its 
plank  sidewalk  in  a  slanting  position  for  a  distance  of  forty 
feet  and  elevated  five  feet  above  the  surface  of  the  ground, 
without  banisters  or  railing  on  either  side.  That  by  reason 
of  such  unsafe  condition  of  the  walk,  appellee,  while  pass- 
ing along  and  upon  the  same,  slipj^ed  and  fell  therefrom  to 
the  ground,  and  thereby  his  right  arm  was  broken  and 
other  injuries  were  sustained  by  him.  The  jury  found 
defendant  guilty  and  assessed  plaintiff's  damages  at  $300. 
Judgment  was  entered  on  the  verdict  and  defendant 
appealed.  It  appears  from  the  evidence  that  the  sidewalk 
in  question  was  on  a  public  street  in  the  city  of  Murphys- 
boro, over  and  along  which  many  persons  traveled  daily. 
The  walk  was  built  of  plank  and  was  about  four  feet  wide. 
At  one  end  it  was  elevated  five  feet  above  the  surface  and 
extended  along  for  forty  feet,  with  a  gradual  slope  to  the 
level  of  the  ground,  at  the  other  end.  It  was  supported  on 
trestles,  and  was  without  railing  or  any  guard  on  either  side, 
to  prevent  persons  falling  therefrom.  It  had  been  maintained 
in  this  unsafe  condition  for  at  least  eleven  months  next  pre- 
ceding the  accident,  and  the  city  oflicials  had  ample  time, 
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exercising  that  reasonable  diligence  the  law  requires,  to  dis- 
cover that  it  was  unsafe  for  public  travel  and  to  put  it  in  safe 
and  suitable  condition.  The  duty  of  appellant  to  keep  and 
maintain  its  sidewalks  in  reasonably  safe  and  suitable  condi- 
tion for  the  use  of  pedestrians,  is  imposed  by  law,  and  a 
failure  to  perforin  this  duty  is  negligence,  creating  primary 
liability  to  respond  in  damages  to  one  injured  by  reason  of 
such  negligence.  The  evidence  in  this  record  establishes 
the  f  ax5t  that  appellant  was  guilty  of  the  negligence  charged 
in  the  declaration. 

It  further  appears  that  appellee,  a  child  five  years  old, 
was,  with  his  mother,  walking  upon  this  walk,  and  when 
about  midway  of  the  forty  feet  distance,  fell  therefrom  to 
the  ground  and  received  the  injuries  complained  of.  Appel- 
lant contends,  however,  that  even  if  the  negligence  and 
injury  is  proven,  yet  the  contributory  negligence  of  appel- 
lee's mother,  who  had  him  in  charge  at  the  time  of  the  acci- 
dent, occasioned  the  injury  and  barred  his  right  to  recover. 
No  negligence  is  imputed  to  the  child,  but  it  is  claimed  the 
mother  pushed  the  appellee  from  the  edge  of  the  sidewalk  so 
as  to  place  him  in  front  of  her  near  the  center  of  it,  and 
thus  caused  appellee  to  lose  his  balance  and  fall  ofif. 

If  the  evidence  supported  this  claim  the  jury  could  still 
fairly  find  the  negligence  of  the  appellant  was  the  proximate 
cause  of  appellee's  injury.  In  the  case  of  Village  of  Car- 
ter ville  V.  Cook,  129  111.  152,  Cook,  the  appellee,  while 
walking  over  an  elevated  sidewalk,  unprotected  by  railing 
or  other  safeguard,  was  accidentally  pushed  off  by  another 
boy  and  fell  to  the  ground,  receiving  severe  injury.  It  was 
claimed  by  appellant  that  the  proximate  cause  of  the  injury 
was  the  act  of  the  boy  who  pushed  appellee  off,  and  not  the 
negligence  of  appellant.  Touching  this  claim  it  is  said  in 
the  opinion,  if  a  person  while  observing  due  care  for  h  is 
personal  safety,  be  injured  by  the  combined  result  of  an 
accident  and  the  negligence  of  a  city  or  village,  and  the  in- 
jury would  not  have  been  sustained  except  for  such  negli- 
gence, yet,  although  the  accident  be  the  primary  cause  of 
the  injury,  if  it  was  one  which  common  prudence  and  sagac- 
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ity  could  have  foreseen  and  provided  against,  the  negligent 
city  or  village  will  be  liable  for  the  injury.  In  the  ease  at 
bar  the  jury  might  well  have  found  the  injury  would  not 
have  occurred,  if  railing  or  other  safeguard  had  been  main- 
tained, even  if  apjxjllee  had  been  pushed  and  lost  his  balance 
as  claimed. 

Again,  it  appears  this  suit  is  brought  by  a  child  to  re- 
cover damages  himsolf  for  injuries  received  by  him,  and  the 
negligence  or  want  of  care  of  the  parent  in  charge  of  him, 
contributing  to  the  accident,  does  not  exonerate  the  appel- 
lant, nor  bar  appellee's  right  to  recover.  Ryan  v.  C-.  W- 
C.  Ry.  Co.,  31  App.  liep.  022  ;  Chicago  C.  Ry.  Co.  v.  Wilcox 
33  App.  Rep.  452,  and  cases  there  cited.  In  Village  of  Car- 
terville  v.  Cook,  svpra^  the  court  say :  "  It  is  not  perceived 
how,  upon  principle,  the  intervention  of  the  negligence  of  a 
third  person  over  whom  neither  the  plaintiff  nor  the  defend- 
ant have  any  control,  can  be  different  in  its  effect  or  conse- 
quence in  such  cases,  than  the  intervention  of  an  accident 
having  a  like  effect.  The  former,  no  more  than  the  latter, 
breaks  the  casual  connection  of  the  city  or  village  with  the 
injury.  The  injured  party  can  no  more  anticipate  the  one 
than  the  other." 

If  this  were  a  suit  brought  by  parents  or  next  of  kin,  .to 
recover  for  the  death  or  injury  to  a  child,  a  different  rule 
would  obtain.  So  far  we  have  discussed  this  contention  of 
appellant  upon  the  theory  that  api)ellee  was  pushed  by  his 
mother,  and  in  consequence  lost  his  balance  and  fell,  but  we 
desire  to  say  further  that  such  fact  was  not  satisfactorily 
established  by  the  evidence. 

Taking  all  the  instructions  given  as  a  series,  they  were 
more  favorable  to  appellant  than  the  law  warranted,  and 
the  evidence  sustained  the  verdict.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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Sarah  A.  Tanquart 

V. 

E.  M.  Walker  and  Alma  Fly,  Copartners. 

statute  of  Frauds — Mechanics^  Liens. 

1.  To  be  valid,  a  promise  by  one  to  pay  the  debt  of  another,  must  be 
in  writing. 

2.  The  lien  law  does  not  operate  to  make  the  debt  of  a  contractor  the 
debt  of  the  owner  of  the  building. 

8.  The  promise  of  a  property  owner  to  supply-men  to  pay  the  bills 
of  contractors,  does  not  prevent  the  supply-men,  as  a  matter  of  law, 
from  enforcing  their  lien. 

[Opinion  filed  June  26,  1893.] 

•  Appeal  from  the  Circuit  Court  of  Jefferson  County; 
the  lion.  E.  D.  Youngblood,  Judge,  presiding. 

Mr.  William  T.  Pace,  for  appellant. 

Mr.  Albert  Watson,  for  appellees. 

Mb.  Justice  Sample.  Th6  appellant  contracted  with 
Ferguson  &  Cochran,  to  construct  her  a  dwelling  house  com- 
plete, for  $700.  They  contracted  with  E.  M.  Walker  &  Co., 
the  appellees,  for  the  lumber  for  the  house. 

By  May  1,  1891,  the  appellees  had  furnished  to  Ferguson 
&  Co.  lumber  for  such  house  of  the  valu  e,  as  charged  on 
appellee's  books,  of  $357.22. 

On  that  day  appellant,  with  her  daughter,  went  to  appel- 
lees' place  of  business  to  settle  a  small  bill  of  her  own,  of 
the  amount  of  $5.90,  which  she  paid  and  obtained  a  receipt 
in  full.  AVhile  there  she  inquired  if  Ferguson  &  Co.  had 
paid  appellees  on  the  lumber  the  last  $100  which  she  had 
paid  to  them,  when  appellees'  agent  replied  that  the  money 
had  been  paid,  but  all  of  it  except  $3.62,  had  been  credited 
on  another  bill  or  account  of  Ferguson  &  Co. 
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At  this  point  a  conversation  took  place  T\'hich  is  the  sub- 
ject of  dispute.  Ap])ellees  contend  that  appellant  then 
promised  to  pay  for  all  materials  that  went  into  her  house, 
upon  which  promise  it  is  claimed  they  relied,  and  did  not 
take  out  a  lien  in  consequence  thereof.  Appellant  denies 
such  promise  and  is  corroborated  in  such  denial  by  her 
daughter,  who  was  present  at  the  time.  Appellant's  A'er- 
sion  of  the  conversation  is,  that  she  stated  that  thereafter 
she  would  see  to  the  application  of  the  money  as  it  became 
due  to  Ferguson  &  Co. 

After  that  time  she  paid  to  appellees  $100  on  May  14, 
1801,  $75  on  August  11th,  and  SlOO  thereafter,  making  a 
total  of  $275.  She  had  before  that  time  paid  Ferguson  & 
Co.  $155. 

The  total  amount  of  lumber  furnished  to  Ferguson  &  Co. 
by  appellees  that  went  into  the  construction  of  appellants' 
house  was  of  the  value  of  $428.40,  so  that  after  such  con- 
versation on  May  1,  1891,  $71.18  worth  of  lumber  was  fur- 
nished by  appellees.  The  account  of  this  lumber  was  kept 
on  the  books  of  the  appellee  as  follows :  "  Ferguson  &  Co. 
in  account  with  Walker  &  Co.  for  Tanquary." 

There  is  no  pretense  that,  originally,  credit  was  extended 
to  the  appellant,  or  that  the  lumber  furnished  prior  to  May 
1,  1891,  was  sold  to  her,  or  on  the  faith  of  her  promise. 
Therefore,  it  is  clear  tliat  the  $357.22  was  within  the  statute 
of  frauds,  even  if  she  did  promise  to  pay  it,  which  promise 
is  not  considered  sustained  by  the  evidence,  in  view  of  all 
the  facts  and  circumstances.  If,  however,  it  should  be  con- 
ceded that  the  promise  was  made,  the  money  subsequently 
paid  wtis  paid  generally,  and  she  would  have  a  right  to 
have  it  first  applied  on  the  $71.18,  for  which,  on  the  theory 
that  that  amount  of  lumber  Avas  furnished  on  the  faith  of 
such  promise,  she  would  be  liable.  As  to  the  residue  of 
such  account,  that  promise  would  be  collateral,  and  there- 
fore she  would  not  be  liable,  as  it  was  a  promise  to  pay  the 
debt  of  another,  and  not  in  writing.  Owen  v.  Stephens, 
70  111.  463.  The  fact  that  the  appellees,  under  the  law, 
would  have  a  lien  on  appellant's  house  for- such  claim,  does 
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not  take  the  case  out  of  the  statute  of  frauds.    That  is  a 

4 

special  statutory  proceeding  to  which  the  appellees  could" 
resort  or  not,  as  they  desired,  if  they  first  complied  with 
the  law.  That  law  does  not  operate  to  make  the  debt  of 
the  contractors  the  debt  of  the  appellant.  Besides,  the 
promise  in  no  way  prevented,  as  a  matter  of  law,  the  ap- 
pellees from  enforcing  their  lien.  The  authorities,  cited  by 
appellee's  counsel  on  this  point,  have  been  examined,  and  are 
not  considered  as  contravening  the  principle  of  law  above 
announced. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remfianded. 


Kate  Howard  / 

V. 

George  Howard. 

Separate  Maintenance — Divorce, 

In  view  of  the  evidence  in  the  case  presented,  wherein  a  wife  filed  a 
bill  for  separate  maintenance,  and  her  husband  filed  a  cross-bill  for  di- 
vorce, this  court  declines  to  interfere  with  a  decree  dismissing  both 
bills. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A,  S.  WiLDEEMAN,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Koerner  and  Feed  B.  Merrills,  for 
appellant. 

Messrs.  Dill  &  Sohaefer,  for  appellee. 

Mr.  Justice  Green.    Kate  Howard  filed  a  bill  for  separate 
maintenance  against  George  Howard,  who  thereupon  filed  a 
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cross-bill  for  divorce.  The  court  below  dismissed  both  bills. 
The  court  evidently  found  that  appellee  was  a  drunken, 
worthless  man,  who  at  times  was  cruel,  and  that  appellant 
gave  him  cause,  by  her  improper  conduct,  to  gravely  com- 
plain. 

The  court  had  the  parties  before  it  and  could  better  judge 
than  we,  of  the  credibility  of  the  evidence.  In  addition  to 
this,  appellee  has  nothing  in  the  way  of  projierty  to  con- 
tribute to  her  support  and  the  evidence  does  not  indicate 
that  lie  ever  will  have.     The  decree  is  affirmed. 

Decree  affirmecL 


"William  Steinhoff,  Eeceiver, 

V. 

Electric  Light  and  Power  Company  of  Centralia. 

Contracts— JElectric  Light  Plant — Improper  Work — Set-off, 

1.  Where  damages  occasioned  by  the  failure  of  a  given  firm  to  cany 
out  an  agreement,  forms  the  subject-matter  of  defei»se  set  up  in  pleas  of 
set-off,  if  the  averments  of  such  pleas  are  proven,  any  excess  over  the 
amount  of  plaintiffs  claim  in  an  action  brought  to  recover  thereon  can 
be  recovered.  The  effect  of  proving  the  averments  of  a  plea  of  recoup- 
ment will  be  to  merely  defeat  a  recovery  by  such  plaintiff. 

2.  A  verbal  contract  can  not  change  the  terms  of  a  previous  written 
contract  duly  entered  into,  or  absolve  a  party  ther.  to  from  the  perform- 
ance of  its  terms. 

3.  In  an  action  brought  upon  a  contract  touching  the  construction  of 
an  electric  light  plant,  this  court  holds  that  the  amount  of  defendant's 
damages,  as  established  by  the  evidence,  arising  from  the  use  of  unsuit- 
able material  and  from  improper  construction,  exceeded  the  amount  of 
plaintiff's  claim  proven,  and  that  the  judgment  for  tlie  defendant  must 
be  affirmed. 

[Opinon  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Marion  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 
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Messrs,  Edmond  A.  B.  Gakeschb  and  William  F.  Bundy, 
for  appellant. 

Messrs.  Samuel  L.  Dwight  and  Frank  F.  Noleman,  for 
appellee. 

Mb.  Justice  Green.  This  was  a  suit  in  assumpsit  by  ap- 
pellant as  receiver  of  the  Western  Electrical  Supply  Com- 
pany against  the  Electric  Light  and  Power  Company,  of 
Centralia,  Illinois,  to  recover  for  work  and  labor,  materials 
and  appliances,  used  and  employed  in  the  construction  of 
an  electric  light  plant  at  Centralia,  and  for  the  expenses  of 
T.  J.  Wilson  for  several  trips  from  St.  Louis  to  that  place 
and  return,  during  January,  February  and  part  of  March, 
1891. 

The  defendant  filed  a  plea  of  general  issue,  two  pleas  of 
set-off,  and  two  pleas  of  recoupment.  Several  replications 
were  interposed  to  each  of  the  pleas  of  set-off  and  recoup- 
ment, traversing  the  material  averments  in  each.  Rejoin- 
ders were  filed  to  the  eleventh  and  twelfth  replications,  and 
the  other  replications  traversed  and  issue  joined.  The 
rejoinders  were  traversed  and  issue  joined  and  a  similiter 
was  added  to  the  general  issue.  Upon  these  issues  the 
cause  was  submitted  to  a  jury,  who  returned  a  verdict  for 
defendant.  Plaintiff's  motion  for  a  new  trial  was  over- 
ruled and  judgment  against  plaintiff  for  costs  was  entered. 
The  "Western  Electrical  Supply  Company"  was  located  in 
St.  Louis.  It  was  not  a  corporation  but  a  co-partnership, 
called  by  that  name.  The  only  members  thereof  were  ap- 
pellant and  one  T.  J.  Wilson.  It  was  engaged  in  the  busi- 
ness of  furnishing  supplies  for  electric  light  plants,  and 
superintending  the  construction  thereof  for  those  who  pur- 
chased such  supplies  of  the  firm,  to  be  used  in  constructing 
and  completing  plants  in  towns  and  cities.  On  November 
24:,  1890,  this  firm  entered  into  a  written  contract  with  ap- 
pellee, by  the  terms  of  which  the  firm  agreed  to  select,  fur- 
nish and  deliver  to  appellee  in  Centralia,  Illinois,  a  suitable 
and  suflicient  engine,  dynamo,  and  all  material  necessary 


456  Appellate  Courts  of  Illinois. 

Vol.  47.]  Steinhoff  v.  Electric  Light  &  Power  Co. 

to  complete  the  main  line,  and  ah  entire  electric  plant,  with 
all  connections  and  necessary  materials  j)ertaining  thereto, 
including  transportation  and  labor,  and  complete  the  plant, 
and  have  twenty-five  street  lamps  in  operation  within  ninety 
days.  Appellee  was  to  pay  $2,400  in  five  days  after  the 
dynamo  was  started,  balance  to  bo  paid  by  four  notes,  ma- 
turing in  six,  twelve  and  eighteen  months,  with  eight  per 
cent  interest,  and  secured  by  mortgage  on  the  plant,  and  as 
a  consMeration  for  the  services  of  the  firm  in  making  selec- 
tion of  a  suitable  engine,  dynamo  and  material  for  the  plant 
and  directing  and  superintending  the  construction  thereof, 
appellee  was  to  pay  to  said  firm  ten  per  cent  profit  in  addi- 
tion to  the  cost,  on  the  gross  amount  expended  for  labor, 
transportation,  and  materials,  and  it  was  also  provided  the 
construction  of  the  entire  plant  should  be  under  the  exclu- 
sive control  of  the  firm. 

By  the  terms  of  this  contract,  as  we  construe  it,  the 
Western  Electric  Supply  Co.  undertookand  agreed  to  con- 
struct complete  and  deliver  to  apj>ellee,  within  a  specified 
time,  an  electric  light  plant,  pro])erly  constinicted  of  proper 
materials  and  furnished  with  all  necessary  machinery  and 
appliances,  and  in  a  condition  to  be  successfully  operated. 
Wilson  was  represented  to  be  and  claimed  to  be,  an  exi)ert, 
possessed  of  knowledge  and  experience  sufficient  to  carry 
out  and  fulfill  the  undertaking  and  agreement  of  the  firm  as 
provided  in  the  contract.  He  selected  the  machinery, 
materials  and  appliances,  directed  and  superintended  the 
construction  of  the  plant  and  continued  in  control  thereof 
during  January,  February  and  until  March  6,  1891,  when 
he  left  and  never  returned.  At  the  time  he  abandoned  the 
work,  the  plant  was  in  a  defective  condition,  by  reason  of 
the  use  of  unsuitable  and  insufficient  machinery,  materials, 
and  appliances  selected  by  Wilson,  and  by  reason  of  its 
faulty  construction.  To  remedy  these  defects  and  put  the 
plant  in  such  a  condition  that  it  could  be  successfully  oper- 
ated, appellee  was  necessarily  compelled  to,  and  did,  exj)end 
a  large  sum  of  mon^y.  Damages  thus  occasioned,  by'  the 
failure  of  the  firm  to  fulfill  and  carry  out  the  agreement 
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made  by  it,  forms  the  subject-matter  of  defense  set  up  in  the 
pleas  of  set-oflf  and  recoupment.  These  pleas  presented 
proper  defenses,  under  the  plea  of  set-off.  If  the  aver- 
ments of  the  plea  were  proved,  an  excess  over  the  amount 
of  plaintiff's  claim  could  be  recovered,  while  the  effect  of 
proving  the  averments  of  a  plea  of  recoupment  would  be 
to  merely  defeat  a  recovery  by  plaintiff.  McCarthy  v. 
Ney,  91  111.  127,  was  a  suit  to  recover  balance  claimed  to 
be  due  on  a  contract.  Defendant  asked  leave  to  file  plea  of 
set-oflf,  averring  breach  of  condition  of  contract  and  oflfering 
to  set  oflf  the  damages  so  occasioned.  The  trial  court  refused 
to  allow  the  plea  to  be  filed.  In  the  opinion  of  the  Supreme 
Court,  it  is  said,  the  plea  was  necessary  in  order  to  recover 
balance  of  damages  claimed.  It  does  not  suffice  that  defend- 
ants might,  under  general  issue,  recoup  their  damage  to 
the  extent  of  preventing  any  recovery  by  plaintiflfs  and 
have  a  new  suit  for  any  excess.  As  the  whole  question  of 
damages  would  have  to  be  gone  into  in  this  suit,  it  would 
be  fit  that  full,  recovery  for  them  should  be  there  had  and 
all  litigation  in  re  p  ct  to  them  ended.  See  also  TuUy  v. 
Excelsior  Iron  Wo  k ;,  115  111.  545;  Cox  v.  Combs,  17  111. 
App.  504;  Spencer  v.  Dougherty,  23  111.  App.  399;  Bross  v. 
C.  &  V.  R.  E.  Co ,  9  111.  App"!  363;  Streeter  v.  Streeter, 
43  111.  155;  Scott  v.  Kenton,  81  111.  96. 

Appellant  contends,  however,  that  neither  of  the  pleas  was 
supported  by  the  proof.  That  the  work  and  labor,  mate- 
rials, appliances  and  expenses  sued  for,  were  not  furnished 
under  said  written  contract  nor  subject  to  its  conditions,  but 
under  a  subsequent  verbal  contract  between  the  parties,  and 
had  been  so  furnished  after  tha  plant  had  been  accepted  by 
appellee.  That  even  if  damages  could  be  properly  allowed 
appellee  for  breach  of  the  conditions  of  the  written  con- 
tract, yet  the  amount  of  such  damages  established  by  the 
proof  did  not  equal  the  amount  of  plaintiflTs  claim  proven; 
hence  the  verdict  and  judgment  should  have  been  for  plaint- 
iff. A  careful  examination  of  the  evidence  satisfies  us  that 
neither  of  these  contentions  is  tenable.  The  subsequent 
verbal  contract  did  not  change  the  terms  of  the  written  con- 
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tract  or  absolve  the  firm  from  the  performance  of  its  con- 
ditions, but  all  the  items  sued  for  were  furnished  under 
Wilson's  direction  and  supervision  in  January,  February,  and 
up  to  March  Cth,  to  be  used  in  accomplishing  the  purpose  of 
the  written  contract  as  contemplated  by  both  parties,  viz., 
the  construction,  completion  and  delivery  to  appellee  by 
said  firm  of  a  properly  constructed  electric  light  plant  in 
suitable  and  fit  condition  to  be  successfully  o|)erated;  and 
th  e  items  of  expense  claimed  in  the  bill  of  particulars  at- 
tached to  pleas  of  set-off,  as  well  as  the  damages  averred  in 
the  pleas  of  recoupment,  evidently  grew  out  of  and  were  con- 
nected with  the  same  subject-matter — the  materials  furnished 
for,  and  construction  of,  this  electric  light  plant,  and  the  pre- 
ponderance of  the  evidence  shows  the  ])lant  was  not  accepted 
by  appellee.  The  proof  supported  the  pleas,  and  the  amount 
of  appellee's  damages  as  established  by  the  evidence  ex- 
ceeded the  amount  of  plaintiff's  claim  proven. 

No  error  is  perceived  requiring  us  to  reverse  the  judg- 
ment and  it  is  affirmed. 

Judgment  affirmed. 


47    458 
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Jacob  Koch  et  al. 

V. 

Ambrose  Roth. 


Sales-— Vendor^ 8  Lien — Practice, 

1.  In  view  of  the  evidence,  this  court  declines,  in  the  case  presented, 
to  interfere  with  the  decree  for  the  complainant  granting  a  vendor's 
lien  on  certain  real  estate  for  unpaid  purchase  money. 

2.  This  court  likewise  holds  that  the  trial  court  properly  allowed 
complainant  to  file  an  amended  bill  after  the  evidence  was  introduced 
and  arguments  heard. 

[Opinion  filed  June  26,  1893.] 


Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  A.  S.  WiLDERMANj  Judgc,  presiding. 
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The  amended  bill  in  this  case  was  tiled  hy  Ambrose  Both, 
and  it  is  therein  alleged  that  he  was  the  owner  and  in  pos- 
session of  certain  lots  in  the  village  of  New  Athens,  St. 
Clair  County,  and  on  September  23, 1891,  sold  said  premises 
to  Jacob  F.  Koch  for  $13,000,  and  together  with  his  wife, 
by  their  warranty  deed  of  that  date,  conveyed  said  real 
estate  to  Koch.  That  on  said  date  he  also  sold  to  Koch, 
for  $1,000,  all  the  personal  property  belonging  to  complain- 
ant's beer  brewing  business,  consisting  of  horses,  wagons, 
beer  truck,  kegs,  tools,  etc.,  and  on  the  day  he  made  such 
sale  it  was  agreed  between  complainant  and  Koch,  that  said 
suras  of  $13,000  and  $1,000,  should  be  paid  as  follows: 
$2,000  in  shares  of  a  brewing  company,  to  be  delivered  to 
complainant  as  soon  as  said  brewing  company  was  organ- 
ized, and  balance  be  by  Koch  applied  on  the  then  existing 
debts  against  complainant,  including  a  debt  secured  by 
mortgage  on  said  lots.  That  on  September  24,  1891,  com- 
plainant delivered  to  Koch  possession  of  all  said  real  and 
personal  property,  and  on  September  30, 1891,  received  said 
$2,000  in  shares.  That  by  said  agreement  complainant's 
said  debts  were  to  be  paid  to  his  creditors  forthwith  by 
Koch.  That  Koch  had  notice  who  the  creditors  were,  and 
that  the  debts  amounted  to  $12,000,  but  has  neglected  and 
refused  to  pay  the  debts  to  said  creditors.  That  Koch  con- 
veyed by  deed,  dated  September  26,  1891,  all  of  said  real 
estate  to  the  New  Athens  Brewing  Company,  and  it  is  now 
the  owner  of  the  same.  That  Koch  and  Isidore  Probst  are 
members  of  said  brewing  company,  and  the  latter,  before 
their  purchase,  had  full  knowledge  that  the  purchase  money 
due  from  Koch  had  not  been  paid  as  herein  set  forth.  That 
complainant  has  no  security  for  the  purchase  money  so 
unpaid  by  Koch  except  by  the  enforcement  of  a  vendor's 
lien  on  the  premises  so  sold.  That  $1,000  in  shares, 
received,  he  has  applied  in  payment  for  the  personal  prop- 
erty sold,  and  the  other  $1,000  as  so  much  paid  on  the  said 
$13,000  purchase  money,  and  the  balance  thereof,  $12,000, 
with  five  per  cent  interest  thereon,  remains  due  and  unpaid. 

That  no  persons  other  than  the  New  Athens  Brewing 
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Company,  Jacob  Koch  and  Isidore  Probst,  have  any  inter- 
est in  said  premises,  or  in  this  suit;  makes  all  of  them  par- 
ties defendant ;  prayer  that  complainant  be  decreed  to  have 
a  lien  for  the  unpaid  purchase  money  and  interest  on  said 
lots.  That  Koch  be  directed  to  pay  the  amount  found  due 
by  a  short  day,  and  in  default  of  such  paj^ment  said  lots  be 
sold  for  the  amount  found  due  and  costs,  and  for  other  and 
further  reliet  By  the  decree  the  court  finds  complainant 
was  owner  in  fee  simple  of  said  lots  on  September  23,  1S91. 
That  said  lots  were  subject  to  a  mortgage  securing  $5,000 
debt  from  complainant  to  Christine  Hoos.  That  complain- 
ant, on  said  date,  was  the  owner  and  in  possession  of  said 
personal  property  as  alleged.  That  on  said  date  comj)lain- 
ant  bargained  and  sold  said  lots  for  $13,000,  and  said  per- 
sonal property  for  $1,000  to  siiid  Jacob  Koch.  That  at  the 
time  of  said  bargain  and  sale  it  was  agreed  by  complainant 
and  Koch  that  the  latter,  in  payment  of  part  of  the  pur- 
chase money,  assume  the  payment  of  the  $5,000  mortgage 
debt.  That  complainant  receive  twenty  shares  of  the  stock  of 
the  then  to  be  formed  "Xew  Athens  Brewing  Company,"  each 
share  of  the  face  value  of  $100,  and  the  remainder  of  the 
purchase  money  to  be  applied  to  the  payment  of  the  then 
existing  debts  of  the  complainant.  That  afterward  on  said 
date,  in  pursuance  of  said  bargain  and  sale,  complainant 
and  wife,  by  warranty  deed  conveyed,  and  then  and  there 
delivered  possession  of  said  lots,  together  with  said  per- 
sonal property,  to  Koch.  That  complainant  received  said 
twenty  shares  of  stock  and  applied  ten  to  the  payment  of 
the  $1,000  purchase  money  of  said  personal  property,  and 
ten  have  been  applied  as  so  much  paid  on  the  purchase 
money  of  said  lots.  That  on  the  day  of  sale  the  mortgage 
debt  amounted  to  $5,180,  and  the  balance  of  complainant's 
debts  then  existing  was  $7,652.54,  all  of  which  debts  have 
been  discharged  by  the  payment  of  $4,415.27  by  the  de- 
fendants to  the  creditors  of  complainant.  That  of  the  pur- 
chase money  there  remains  in  the  hands  of  Koch  $2,584.73, 
and  he  has  failed  and  refused  to  pay  that  sum  to  com- 
plainant.   That  said  Kew  Athens  Brewing  Company  was 
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organized  October  1,  1891,  and  said  Koch  and  Probst  are 
members  thereof,  and  were  then,  and  ever  since,  officers 
controlling  and  managing  the  business.  That  said  brew- 
ing company  had  full  notice  of  the  manner  and  the 
mode  the  purchase  money  was  to  be  paid,  and  had  full 
knowledge  that  $2,584.73  of  the  purchase  money  had 
never  been  paid;  and  with  that  knowledge  Koch  conveyed 
said  lots  and  sold  said  personal  property  to  said  brewing 
company,  who  took  possession  thereof.  That  complainant 
has  no  security  for  the  unpaid  purchase  money  which,  with 
interest  at  five  per  cent  from  September  23,  1891,  amounts 
to  $2,712.78,  now  due  the  complainant,  and  for  which  he  is 
entitled  to  a  lien  on  said  lots  subject  to  said  mortgage.  It 
was  further  decreed  that  complainant  have  a  vendor's  lien 
for  that  sum  on  said  lots,  subject  to  the  lien  of  said  mort- 
gage; that  Koch  pay  to  complainant  that  sum  with  five  per 
cent  interest  thereon,  from  the  date  of  decree,  and  the  costs, 
within  thirty  days,  and  in  default  thereof  the  master  in 
chancery  shall  sell,  subject  to  said  mortgage,  all  title  and 
interest  of  defendants  in  and  to  said  lots,  or  so  much  there- 
of as  shall  be  necessary  to  pay  said  sum  and  interest,  and 
costs,  and  expenses  of  sale.  The  time,  place  and  terras  of 
sale  is  fixed,  and  publication  thereof  and  of  description  of 
property  to  be  sold,  as  required  by  law,  is  ordered,  and  the 
issuance  of  certificate  to  purchaser  and  the  execution  and 
delivery  of  deed  to  purchaser,  in  case  the  property'  is  not 
redeemed,  is  ordered.  It  is  further  decreed  that  out  of  the 
proceeds  of  the  sale  the  master  pay  the  costs,  the  expense 
of  sale,  and  then  pay  to  complainant  the  amount  due  him 
with  five  per  cent  interest  thereon  from  December  15, 1892, 
the  date  of  decree. 

« 

Mr.  Charles  P.  Knispkl,  for  appellants. 

Messrs.  Hay  &  Winkelmann,  for  appellee. 

Mr.  Justice  Green.     The  first  point  in  appellants*  printed 
argument  is,  that  the  court  erred  in  allowing  complainant 
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to  file  an  amended  bill  at  the  hearing,  after  the  evidence  was 
introduced  and  arguments  heard,  and  Mason  v.  Blair,  33  111. 
194,  and  Booth  v.  Wiley,  102  111.  84,  are  cited  under  this 
pbint.  In  the  first  case  it  ai)i)ears  the  trial  court  allowe<l  the 
amendment  to  be  made  after  the  issue  wasi  made  up  and  the 
cause  had  been  submitted  on  the  evidence.  This  was  held 
to  be  no  error.  In  the  second  case  a  hearing  was  had,  both 
parties  introduced  all  the  evidence  they  desired  to,  argu- 
ments were  heard,  the  court  announced  what  its  decision 
would  be,  and  directed  a  decree  to  be  drawn  up  accordingh^. 
After  this,  but  before  the  decree  was  signed  or  entered, 
complainant  on  motion,  not  supported  by  affidavit,  was 
granted  leave  to,  and  did,  file  amended  bill.  Held,  clearly 
no  ground  of  error,  and  that  the  court  is  invested  with 
power  by  statute  to  allow  amendments  to  be  made  to  bills, 
pleas,  answers  and  replications. 

In  these  cases  and  many  others  decided  by  our  Supreme 
Court  such  amendments  are  favored,  and  it  is  held  thej' 
ought  to  be  allowed  in  furtherance  of  justice,  and  that 
granting  leave  to  make  such  amendments  is  within  the  dis- 
cretion of  the  chancellor  trying  the  cause.  That  unless  it 
appears  such  amendment  has  worked  injustice,  or  great 
hardship  to  the  defendant,  the  exercise  of  such  discretion 
will  not  be  controlled.  By  the  record  it  appears  at  the 
time  leave  was  granted  to  file  the  amended  bill,  leave  was 
also  granted  to  file  an  amended  answer  thereto  if  defend- 
ants so  desired;  that  no  reason  was  given  in  support  of  the 
objection  made  to  filing  amended  bill,  nor  was  it  suggested 
that  defendants  were  thereby  surprised,  or  that  injustice, 
or  great  hardship  to  them  would  result ;  and  as  we  find 
nothing  in  the  record  inducing  the  belief  that  defendants 
were  injured,  or  their  rights  prejudiced  by  such  amendment, 
it  follows  the  court  did  not  err  in  allowing  it. 

The  next  and  only  remaining  point  necessary  to  notice  is, 
that  "  as  no  case  was  proved  authorizing  the  decree,  neither 
the  findings  nor  the  order  of  court  were  justifiable." 

A  careful  examination  of  the  record  satisfies  us  that  the 
findings  of  the  court  were  supported  by  the  evidence,  and 
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the  court  properly  held  that  complainant  had  shown  he  was 
entitled  to  the  relief  prayed  for,  by  the  facts  proven.  The 
decree  entered  is  just  and  equitable,  securing  to  complain- 
ant the  amount  due  him  from  Koch,  and  depriving  the  de- 
fendants of  no  right  to  which  they  were  justly  or  equitably 
entitled  under  the  proof.    The  decree  is  affirmed. 

Decree  ajffirmed. 


George  W.  Norris,  Impleaded,  etc., 

V. 

Peter  Pierce. 

Forcible  Entry  and  Detainer — Judgment  for  Action  of, 

1.  A  person  can  not  maintain  an  action  of  forcible  entry  and  detainer, 
the  land  being  leased  by  him  to  another,  although  in  the  possession  of 
a  third  person. 

2.  A  judgment  should  not  be  rendered  against  several  defendants  in 
such  suit,  where  the  evidence  shows  that  only  one  of  them  was  in  pos^ 
session  of  the  property  in  question. 

8.    A  judgment,  in  such  case,  should  properly  describe  the  property. 

[  Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Wayne  County ;  the 
Hon.  C.  C.  BoGGs,  Judge,  presiding. 

Messrs.  C.  S.  Conger  and  H.  Tompkins,  for  appellant. 

Messrs.  Creighton  &  Kramer,  for  appellee. 

Mr.  Justice  Green.  It  is  assumed  in  the  printed  argu- 
ment filed  on  behalf  of  the  respective  parties,  that  this 
action  of  forcible  entry  and  detainer  was  commenced  in 
a  justice's  court  by  Pierce,  the  appellee,  against  Daniel  Ken- 
drick,  Millard  Kendrick  and  Temple  Kendrick,  and  that 
Norris  entered  his  appearance  with  the  Kendricks  before 
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said  justice.  The  record  contains  no  transcript  of  proceed- 
ings in  the  justice's  court,  and  it  is  nowhere  shown  that  any 
judgment  was  entered  there,  or  any  appeal  taken.  In  what 
purports  to  be  a  copy  of  Pierce's  written  complaint  appear- 
ing in  the  record,  he  alleges  he  owns  the  S.  W.  J  of  the  ^N'. 
E.  i  of  Sec.  24,  T.  1  S.,  R.  9  E.  of  the  3d  P.  M.,  and  was  in 
possession  of  said  premises  on  or  about  July  18, 1891.  That 
Daniel,  Millard  and  Temple  Kendrick,  did,  on  or  about 
May  1,  1892,  forcibly  enter  into  the  possession  of  the  same, 
and  have  since  last  mentioned  date  detained  the  possession 
of  the  same,  after  written  demand  of  them  for  the  posses- 
sion thereof,  made  by  Pierce.  A  copy  of  what  purports  to 
be  a  summons  to  the  Kendricks  to  appear  before  W.  H. 
Van  De  Water,  J.  P.,  to  answer  the  complaint  of  Pierce, 
and  return  of  service  on  all  of  said  defendants,  indorsed,  is 
also  incorporated  in  the  record,  but  the  premises  described 
in  said  copy  is  W.  ^  of  said  N.  E.  ^  of  Sec.  24.  The  case  ap- 
pears to  have  been  tried  in  the  Circuit  Court,  by  consent  of 
parties,  on  the  complaint  filed,  and  it  was  there  stipulated 
that  the  only  land  in  controversy  was  the  S.  W.  J  of  the  N. 
E.  i  of  Sec.  24,  described  in  said  complaint,  instead  of  the 
W.  i  of  said  N.  E.  J. 

By  the  transcript  of  the  record  in  the  Circuit  Court,  it 
appears  a  jury  was  impaneled  and  sworn,  and  returned  the 
following  verdict:  "We,  the  jury,  find  the  defendants 
guilty."  A  motion  for  a  new  trial  was  overruled,  and  a 
judgment  on  the  verdict  was  entered  as  follows :  "  It  is 
ordered  and  adjudged  by  the  court,  that  the  plaintiff,  Peter 
P.  Pierce,  have  and  recover  from  the  defendants  herein,  the 
possession  of  the  premises  in  question,  and  that  a  writ  issue 
from  this  court  to  put  him  in  possession  of  the  same;  and 
further  ordered,  that  the  defendants  herein  pay  the  costs  of 
this  proceeding,  and  that  execution  and  fee  bill  issue  there- 
for." 

The  evidence  shows  that  Daniel  Kendrick  was  the  only 
defendant  who  was  in  possession  of  any  part  of  the  forty- 
acre  tract  of  land  in  question,  and  he  was  in  the  actual  pos- 
session of  the  tAvelve  acres  thereof,  four  of  w^hich  he  had 
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put  in  oats  and  eight  in  corn.  The  verdict  and  judgment 
against  the  other  defendants  was  not  warranted  by  the  proof; 
neither  of  them  was  shown  to  have  been  guilty  of  either  a 
forcible  entry  upon,  or  unlawful  detention  of  any  part  of 
said  premises,  and  ought  not  to  have  been  mulcted  in  costs. 
The  judgment  is  also  uncertain  in  not  describing  the  prem- 
ises which  were  ordered  to  be  put  in  the  possession  of 
Pierce.  It  further  appears  that  before  the  suit  was  com- 
menced Pierce  had  leased  to  Jame'^  Orr  the  four  acres  upon 
which  Daniel  Kendrick  had  raised  oats,  and  Orr  had  taken 
possession  of  the  same  and  sowed  wheat  thereon.  The 
remaining  eight  acres  put  in  corn  by  Daniel  Kendrick  were 
also  rented  by  Pierce  to  James  Boyd.  Counsel  for  appellee 
insist  the  contract  with  Boyd  was  never  consummated,  but 

Pierce  testifies  he  rented  to  Bovd.  and  the  latter  testified  he 

t/    » 

rented  the  corn  ground  of  Pierce.  Having  leased  the  entire 
twelve-acre  tract  to  Orr  and  Boyd,  and  the  possession  of  Orr 
not  having  been  interfered  with,  the  right  to  the  possession  of 
the  eight  acres  alone  Avas  involved,  and  in  that  piece  Pierce 
had  no  right  of  possession  when  the  suit  was  commenced, 
even  if  he  was  then  the  legal  owner;  and  after  having  leased 
the  same,  and  the  lease  being  unrevoked,  he  could  not 
maintain  the  action  of  forcible  entry  and  detainer  to  recover 
the  possession  thereof.  Spurck  v.Forsj^th,  40  III.  438;  Kepley 
T.  Luke,  106  111.  395 ;  Allen  v.  Webster,  56  111.  393 ;  Muller 
v.  Newell,  29  111.  App.  192.  For  the  reasons  stated,  it  was 
*  error  to  enter  the  judgment  complained  of,  and  the  same  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Louisville,  Evansville  &  St.  Louis  Con.  K.  K.  Co. 

V. 

Harriet  J.  Allen,  Administratrix. 

Railroads — Negligence    of— Defective    Claw-Bar — Injury  to  Section 
Hand — Assumption  of  Risk—Notice  to  Employer, 

V0L.XLYII  80 
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« 

1.  An  employe,  who,  knowingly,  continues  the  use  of  a  cU^fectivo 
tool  without  complaint,  no  promise  to  repair  the  same  having  been 
made,  assumes  the  risk  attending  such  use. 

2.  If  such  tool,  originally  in  good  condition,  becomes  unsafe  through 
use,  a  person  injured  while  using  the  same,  in  order  to  recover,  must 
show  that  his  employer  or  some  person  whose  duty  it  was  to  report  to 
him,  was  informed  of  such  condition. 

3.  It  would  have  been  sufficient,  if  notice  had  been  brought  to  the 
attention  of  the  section  foreman,  in  the  case  presented. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Jeflferson  County;  the 
lion.  E.  D.  YouNGBLooD,  Judge,  presiding. 

Mr.  C.  n.  Patton,  for  appellant. 

Messrs.  W.  T.  Pace  and  George  B.  Leonard,  for  appellee. 

Mr.  Justice  Sample.  Edward  M.  Allen,  the  deceased, 
had  been  in  the  employ  of  appellant  from  August,  181)0, 
until  his  injury  in  December,  181)0,  from  which  in^jury  it 
is  alleged  he  died  in  February,  1891. 

lie  worked  on  a  section  of  appellant's  road,  under  fore- 
man Small.  At  the  time  of  his  injury  he  was  attempting 
to  pull  a  spike  from  a  tie  with  a  claw-bar,  an  iron  instru- 
ment, a  tool,  about  five  or  six  feet  in  length,  weighing  about 
twenty-five  pounds,  the  claw  of  which,  when  he  threw  his 
weight  on  the  bar,  slipped  from  the  head  of  the  spike  and* 
struck  him,  as  alleged,  on  the  left  side  of  the  head,  produc- 
ing, as  claimed,  the  injury  which  resulted  in  death. 

The  negligence  alleged,  is  that  the  claw-bar  was  improp- 
erly constructed  for  that  purpose,  and  was  out  of  repair. 

Tlie  appellee  obtained  judgment  for  the  sum  of  $3,000, 
from  which  this  appeal  is  prosecuted,  and  the  principal 
ground  relied  upon  for  a  reversal  is  that  the  judgment  is  not 
sustained  bv  the  evidence. 

We  have  read  this  record  carefully,  and  our  conclusions 
are  that  the  evidence  shows,  first,  that  at  the  time  of  the 
employment  of  deceased  the  claw-bar  complained  of  was  in 
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use ;  second,  that  the  deceased  and  others  continued  to  use 
it,  without  complaint  of  its  being  defective  in  any  respect ; 
third,  that  it  was  of  standard  make,  and  of  akind  in  common 
use ;  fourth,  that  the  nicks  in  the  lips  of  the  claw,  near  the 
end,  did  not  materially  affect  its  use  or  render  it  unsafe ; 
fifth,  that  as  no  complaint  was  made  of  the  condition  of  the 
claw-bar,  no  promise  was  made  to  the  deceased  that  it  would 
be  repaired  or  a  new  one  obtained  to  induce  him  to  continue 
its  use  ;  sixth,  that  if  the  claw-bar  was  defective  or  danger- 
ous, the  deceased  knew  it  as  well  as  any  one.  These  find- 
ings of  facts  under  the  evidence  in  this  record  require  us  to 
reverse  this  case. 

The  evidence  is  undisputed,  that  the  claw-bar  was  of  stand- 
ard make  and  as  safe  as  any  other  kind  in  use.  In  this  re- 
spect, then,  the  appellant  had  complied  with  the  law  and 
|3erformed  its  duty  toward  the  deceased.  If  the  claw-bar 
thereafter  became  unsafe,  notice  of  the  fact  must  be  brought 
to  the  attention  of  some  one,  whose  duty  it  was  to  report  the 
fact  to  appellant,  in  order  to  hold  it  liable  for  an  injury 
arising  therefrom. 

In  this  case  it  would  have  been  sufficient,  if  notice  had 
been  brought  to  the  attention  of  the  section  foreman.  There 
is  no  proof  that  any  of  the  men  using  this  claw-bar  made 
complaint  to  him  or  in  his  presence,  that  it  was  unsafe,  and 
there  is  no  proof  of  the  facts  from  which  he  should  have 
inferred  that  it  was  dangerous.  It  is  evident  that  neither 
he  nor  the  men  on  the  section  thought  it  was  unsafe,  even 
after  the  accident;  for  they  used  it  thereafter  just  the  same 
as  before. 

It  was  almost  as  simple  a  tool  as  a  hammer,  and  required 
no  particular  skill  to  determine  its  condition,  and  therefore 
the  men  knew,  just  as  well  as  the  section  foreman,  whether 
it  was  dangerous  or  not.  There  was  no  proof  of  a  promise 
to  repair  the  claw-bar  to  induce  the  deceased  to  continue  its 
use.  The  evidence  of  the  appellee  in  rebuttal,  as  to  what 
the  section  foreman  is  claimed  to  have  said  when  visiting 
the  deceased  during  his  illness,  was  not  original  evidence  of 
such  fact,  and  is  not  affirmative  proof,  as  counsel  well  under- 
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stood,  or  they  would  have  introduced  that  evidence  in  chief. 
If  the  claw-bar  was  unsafe,  the  appellee's  decedent  knew 
it,  and  continued  to  work  with  it  without  complaint,  and 
therefore,  under  the  law,  assumed  voluntarily  whatever  haz- 
ard there  was  in  its  use.  The  Penn.  Co. v.  Lynch,  90  111.  333; 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44.  The  judgment 
is  reversed  without  reraandment,  on  the  finding  of  facts 
that  will  be  incorporated  in  the  final  order. 

Judgment  reversed. 


Andrew  T.  Hawley 

V. 

Marion  T.  Kettlewell,  Administrator- 

A  dministratioTL 

Upon  a  claim  filed  against  the  estate  of  a  deceased  person,  it  being 
contended  that  an  amount  named  was  due  upon  a  sale  of  certain  real 
estate,  from  claimant  to  deceoBed  in  his  lifetime,  the  fact  being  that  all 
the  notes  given  in  connection  with  such  transaction  were  returned  to 
their  maker,  and  a  release  of  the  trust  deed  they  were  given  to  secure 
duly  executed,  this  court  declines,  in  view  of  the  evidence,  no  question  of 
law  being  involved,  to  interfere  with  the  judgment  for  the  defeudanc. 

[Opinion  filed  June  20,  1893.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  E.  Burroughs,  Judge,  presiding. 

In  1874,  Andrew  T.  ITawley,  the  appellant,  ^old  to  John 
Kettlewell,  whose  estate  is  the  ap})ellee  herein,  a  tract  of 
land  in  Madison  County,  Illinois,  and  took  in  payment  there- 

• 

for  four  notes  of  $1,000  each,  secured  by  a  deed  of  trust  on 
the  land  sold.  As  is  shown  by  the  evidence,  and  from  the 
notes  themselves,  Kettlewell  made  payments  on  the  said 
notes  from  time  to  time.  In  1886,  the  trustee  in  the  said 
trust  deed  and  plaintifif  made  a  release  deed  to  said  John 
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Kettle  well,  releasing  the  tract  of  land  embraced  in  the  trust 
deed  from  the  lien  of  said  incumbrance,  and  the  plaintiff 
also  then  delivered  the  four  notes  to  Kettlewell.  What 
passed  between  the  parties  to  this  transaction  at  that  time 
is  not  known. 

Kettlewell  died  in  1890,  and  Marion  T.  Kettlewell,  his 
son,  was  appointed  the  administrator  of  his  estate  by  the 
County  Court  of  Madison  County.  The  plaintiff  filed  his 
claim  against  the  said  estate,  stating  there  was  due  to  him 
a  balance  of  $191.28,  after  allowing  the  credit  of  $100  paid 
to  him  by  Kettlew^ell  on  November  17, 1889.  The  trial  be- 
fore a  jury  in  the  County  Court  resulted  in  a  verdict  for  the 
estate.  The  case  was  appealed  to  the  Circuit  Court  where 
the  claim  was  disallowed  by  the  jury,  and  the  plaintiff  has 
brought  the  case  to  this  court,  and  asks  for  a  reversal  of  the 
judgment  of  the  court  below. 

The  plaintiff  contends  that  when,  in  1886,  after, the  said 
John  Kettlewell  had  been  paying  on  the  notes  for  twelve 
years,  two  years  after  the  last  one  became  due,  that  he,  the 
said  plaintiff,  agreed  to  release  the  land  and  give  Kettlewell 
his  notes,  and  to  allow  Kettlewell  to  pay  the  small  balance 
due  at  his  own  convenience,  and  that  in  1887,  a  year  after 
the  notes  were  given  up,  Kettlewell  had  figured  up  the  exact 
amount  due.  In  support  of  this  contention  the  plaintiff 
proved,  on  the  trial  by  Jonathan  Quarton,  who  is  a  justice 
of  the  peace,  and  who  knew  Kettlewell  and  had  done  busi- 
ness for  him,  that  the  decedent,  Kettlewell,  came  to  him  in 
the  latter  part  of  1 887,  and  stated  that  he,  Kettlewell,  w^anted 
to  make  a  settlement  wuth  Mr.  Hawley;  that  it  was  on  some 
notes,  and  he  did  not  know  how'  much  was  due  to  Hawley. 
Kettlewell  was  unable  to  read  or  write  and  the  witness  tes- 
tified that  he  agreed  to  compute  the  amount  due  for  him. 
Kettlewell  left  a  memorandum  of  the  original  amount  and 
the  payments  he  had  made  with  the  witness,  and  stated  that 
it  was  a  correct  memorandum,  and  thereupon  the  witness 
figured  up  w^hat  was  due,  finding  that  it  was  $296.99,  and 
he  so  reported  to  Kettlew^ell,  who  said  that  it  was  satisfac- 
tory to  him  but  did  not  say  he  was  going  to  pay  the  amount. 
The  amount  was  computed  to  November  17,  1887. 
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The  plaintiflf  also  proved  by  A.  T.  Ilawley,  Jr.,  that  the 
decedent,  Kettlewell,  came  to  his  father  s  house  in  Novem- 
ber, 1889,  and  paid  some  interest,  and  also  $100;  that  he 
knows  that  Kettlewell  owed  his  father  a  balance  from  what 
his  father  told  him,  and  knows  that  the  said  $100  was  paid 
on  it.  In  corroboration  of  the  statement  of  this  witness, 
there  was  introduced  in  evidence  a  certificate  of  deposit  of 
the  Alton  National  Bank,  of  date  October  1,  1888,  which  he 
thinks  Kettlewell  gave  to  him  as  the  $100  payment  made  at 
this  time.  The  plaintiff  also  sought  to  show  by  the  witness 
Dexter  Ferguson,  that  he,  too,  had  computed  the  amount 
due  in  November,  1887,  but  the  court  ruled  out  the  testi- 
mony on  the  ground  that  the  computation  was  not  made 
from  the  notes  or  from  memoranda  furnished  by  the  dece- 
dent, of  which  ruling  no  complaint  is  made  in  the  argument. 
The  estate  rested  its  defense  on  the  possession  of  the  notes 
and  release  dee<l,  which  were  allowed  in  evidence,  and  on 
the  testimony  of  one  S.  Midgley,  who  swore  that  the  plaint- 
iflf told  him  in  1889  that  Kettlewell  did  not  now  owe  him 
(the  plaintiflf)  one  cent.  The  plaintiflf,  who  wjis  a  compe- 
tent witness  for  that  purpose,  denied  that  he  had  made  any 
such  statement  to  Midgley. 

Mr.  H.  S.  Baker,  Jr.,  for  appellant. 

While  the  law  presumes  paN'ment  of  a  note  found  in  the 
possession  of  the  maker,  yet  if  faets  and  circumstances  are 
shown  in  evidence  inconsistent  with  the  hypothesis  of  pay- 
ment that  presumption  is  rebutted.  Sutphen  v.  Cushman, 
35  111.  186,  see  p.  201;  Zimpleman  v.  Veeder,  98  111.  613. 

Mr.  John  J.  Brenholt,  for  appellee. 

The  fact  that  a  due  bill  is  found  in  the  hands  of  the  maker 
\^  prima  facie  evidence  of  its  pa3^ment,  and  the  payee  suing 
on  the  same,  is  required  to  overcome  the  presumption  by  a 
preponderance  of  evidence  before  he  can  recover.  In  a  suit 
to  recover  an  alleged  indebtedness,  the  plaintiflf  must  prove 
the  defendant  owes  him,  by  a  preponderance  of  evidence. 
Tedens  v.  Schumers,  112  III  263: 
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Finding  a  note  in  deceased  mortgagor's  papers,  to  secure 
which  he  had  previously  given  a  chattel  mortgage,  creates 
the  presumption  either  that  the  note  had  never  been  deliv- 
ered or  that  it  had  been  paid  and  taken  up.  Bullock  v.  Nar- 
rott,  49  111.  62. 

Mr.  Justice  Sample.  The  case  is  quite  peculiar  in  this, 
that  Hawley  should  not  only  release  the  trust  deed  securing 
the  notes,  but  also  deliver  up  the  notes  to  Kettlewell  and  at 
the  same  time  expect  him  to  pay  a  balance  due  thereon  at 
his  convenience.  There  is  no  evidence  in  this  record  that 
at  the  time  of  the  surrender  of  the  notes,  Kettlewell  agreed 
to  pay  Hawley  any  balance.  In  fact,  there  is  no  evidence 
of  an  agreement  to  pay  Hawley  any  money  after  the  sur- 
render of  the  notes.  This  question  was  propounded  to 
Quarton :  *'  Did  Mr.  Kettlewell  ever  say  anything  to  you 
about  paying  anything  to  Mr.  Hawley  ?"  A.  "  I  don't  know 
whether  he  did  or  not." 

When  it  is  claimed  Kettlewell  paid  some  money  and  de- 
livered a  certificate  of  deposit  for  $100  to  Hawley,  Jr.,  in 
Noveml)er,  1880,  he  did  not  say  what  it  was  for,  or  that  he 
would  pay  any  more  money.  What  Hawley,  Jr.,  said  on 
tliat  subject,  were  his  own  conclusions  or  statements,  made 
on  information  derived  from  his  father. 

While  the  appellant  doubtless  honestly  believes  that  he 
has  a  legal  and  just  claim  against  the  estate  of  Kettlewell, 
j'et  under  the  evidence  in  this  record,  showing  the  voIuq- 
tary  surrender  of  the  notes,  under  no  claimed  misapprehen- 
sion or  mistake,  we  do  not  believe  another  jury  will  look 
with  any  degree  of  favor  on  the  presentation  of  the  claim 
for  a  balance  due  on  such  notes,  after  his  old  friend  and 
neighbor  had  died.  Two  juries  and  courts  have  passed 
upon  the  facts  in  this  case;  they  were  brought  face  to  face 
with  the  witnesses.  It  was  for  the  jury  to  say  whom  they 
would  believe,  and  as  the  question  involved  was  wholly  one 
of  fact  we  are  not  disposed,  especially  iji  view  of  the  pecul- 
iarity of  this  claim,  to  disturb  the  verdict  or  the  judgment 
of  the  court  below  thereon.    We  have  examined  the  in- 
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struction  offered  on  behalf  of  the  plaintiff  and  refused  by 
the  court,  of  which  refusal  complaint  is  made  in  the  argu- 
ment. 

The  instruction  refused  was  in  substance  given  in  another 
instruction.  There  being  no  error  in  the  record,  the  judg- 
ment is  affirmed* 

Judgment  affirmed. 


Joseph  M.  Miller  and  Joseph  Boos 

V. 

The  People  of  the  State  of  Illinois, 

Dram  Shops — Sales  without  License. 

1.  It  was  error  to  proceed  with  the  trial  of  the  case  presented — a 
prosecution  by  information  cliar^ing  defendants  with  the  Bale  of  intox- 
icating 1/quors  without  a  license — the  defendants  not  having  been  ar- 
raigned, arraignment  not  liaving  been  waived,  and  no  plea  having  l>ef»n 
entered  by  them  or  in  tlieir  behalf;  this  error  was  not  cured  by  t)*.e 
agreement  of  defendants  that  **  the  trial  of  this  cause  be  submitted  to  the 
court  without  tlie  intervention  of  a  jury." 

8.  It  is  error  in  such  case  to  impose  a  fine  upon  several  defendants 
jointly,  sucli  persons,  if  proven  guilty,  bemg  liable  under  tiie  law  to  the 
statutory'  penalty  individually. 

[Opinion  filed  June  26,  1893.] 

In  error  to  the  County  Court  of  Jasper  County;  the 
lion.  S.  F.  GiLMOKE,  Judge,  presiding. 

Mr.  James  W.  Gibson,  for  plaintiflFs  in  error. 

Messrs.  Hale  Johnson  and  Charles  A.  Davidson,  for  de- 
fendants in  error. 

Mr.  Justice  Green.  This  was  a  prosecution  by  in- 
formation filed  in  the  County  Court   of  Jasper  County,  by 
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the  state's  attorney,  charging  the  plaintiffs  in  error  with 
violating  the  provisions  of  Sec.  2  of  Chap.  43,  E.  S.,  by  the 
sale  of  intoxicating  liquor  without  having  a  legal  license  to 
keep  a  dram  shop.  ^  The  information  contained  thirty-six 
counts  and  the  defendants  admitted  in  open  court,  as  the 
record  shows,  that  they  had  made  thirty-six  sales  of  intoxi- 
cating liquors  within  the  county  of  Jasper,  in  the  State  of 
Illinois,  charged  in  the  information,  within  eighteen  months 
prior  to  August  10, 1892,  the  day  upon  which  said  informa- 
tion was  filed.  The  court  found"  defendants  guilty  as 
charged  in  each  and  every  count  of  the  information,  and  im- 
posed a  fine  of  $20  upon  them  jointly  for  each  oflfense,  as 
charged.  The  record  discloses  the  fact  that  the  defendants 
were  not  arraigned,  did  not  waive  arraignment,  and  no  plea 
was  entered  bv  them  or  in  their  behalf.  It  was  error  then  to 
proceed  with  the  trial  of  the  cause.  Phillips  v.  People,  11 
111.  App.  340;  Ilaskins  v.  People,  85  111.  87;  Aylesworth  v. 
People,  65  111.  301;  Price  v.  People,  9  111.  App.  30. 

Counsel  for  defendant  in  error  suggest  inasmuch  as  it  ap- 
pears by  the  record  that  defendants  agreed  "  the  trial  of 
this  cause  be  submitted  to  the  court  without  the  interven- 
tion of  a  jury,"  this  error  is  cured.  We  do  not  so  understand 
it.  A  jury  was  dispensed  with,  but  no  other  right  was 
waived. 

It  was  also  error  to  impose  the  fine  upon  the  defendants 
jointly.  If  each  one  was  guilty  of  the  offenses  charged, 
and  the  court  so  found,  then  each  incurred  the  penalty  fixed 
by  the  statute.  But  by  the  judgment  of  the  court  they 
were  made  liable  jointly  for  the  minimum  fine  of  twenty 
dollars  for  each  offense,  and  by  the  payment  of  this  amount 
and  costs,  both  would  be  discharged  from  further  liability, 
having  each  paid  but  ten  dollars  or  but  one  half  of  the 
lowest  penalty  fixed  for  ejich  violation  of  the  law. 

For  these  errors  the  judgment  is  reversed  and  cause  re- 
manded. So  far  as  we  are  at  present  advised,  we  are  not 
inclined  to  hold  the  other  errors  are  well  assigned. 

Reversed  and  remanded. 
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St.  Louis  Merchants'  Bridge  Terminal  Eailway 

Company 

V. 

J.  L.  Wiggins.' 

Railroads — TJahilities  for  Physician's  Services  to  Injured  Employes 
— Evidence— liiMi^uctions, 

1.  A  railroad  company  Is  not  bound  to  pay  the  bill  of  a  physician 
attending  an  injured  employe  at  the  instance  of  another  employe,  unless 
the  latter  was  authorized  to  engage  the  physician,  or  such  act  was  sub- 
sequently ratified  by  the  company. 

2.  An  instruction  not  based  upon  the  evidence  should  be  refused. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  B.  II.  Canby,  Judge,  presiding. 

Messrs.  John  11.  Overall  and  William  P.  Launtz,  for 

appellant. 

Messrs.  Cockrell  &  Moyees,  for  appellee. 

Mr.  Justice  Sample.  This  suit  was  brought  by  appellee 
to  recover  for  services,  as  a  physician  and  surgeon,  alleged 
to  have  been  performed  at  appellant's  request,  for  one  of 
its  men  wlio  was  seriously  injured.  The  facts  briefly  are, 
that  one  Ilorine — whom  it  is  supposed  at  some  time  at  least 
was  in  appellant's  employ,  though  there  is  no  direct  proof 
of  it — was  seriously  injured  on  the  12th  day  of  February, 
1S92,  in  some  sort  of  a  railroad  accident,  occurring  as  it  is 
supposed — though  the  record  does  not  definitely  state  just 
where — on  the  tracks  of  the  National  Stock  Yards  Com- 
pany, near  its  National  Stock  Yards. 

The  appellee  being  in  the  employ  of  the  Nelson  Morris 
Dressed  Beef  Company,  as  its  physician  and  surgeon,  re- 
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ceived  a  message  from  its  telephone  that  a  man  was  in- 
jured, requiring  his  attention.  Supposing  that  the  injured 
man  was  one  in  the  employ  of  the  Nelson  Morris  Dressed 
Beef  Company  he  promptly  responded  and  proceeded  to 
take  care  of  the  injured  man.  He  found  a  man  in  charge 
of  engines,  and  of  the  men  about  the  place  where  Horine 
was,  who  gave  orders  in  regard  to  having  Horine  removed 
to  the  hospital,  at  the  request  of  the  appellee.  Who  this 
man  was,  or  in  whose  employ  he  was,  is  not  disclosed  by  the 
evidence,  but  it  is  inferred  from  the  location  that  he  was  in 
the  employ  of  the  National  Stock  Yards  Company,  as  he 
was  on  the  grounds  and  near  their  stock  yards.  This  is 
inferred  from  the  further  fact  that  this  place  was  distant 
some  4,000  feet  from  the  nearest  track  of  appellant,  and 
from  one  aifd  a  half  to  two  miles  from  its  yards.  It  is  also 
proven  by  appellant  and  not  disputed  that  it  had  no  man 
or  men  there  who  were  authorized  to  act  for  it,  the  control 
there  being  entirely  with  the  National  Stock  Yards  Com- 
pany. 

On  the  next  day  after  the  injury — the  13th  day  of  Feb- 
ruary— the  appellee  claims  to  have  sent  a  letter  to  appel- 
lant, thatt  one  of  its  men  was  injured  and  under  his  care, 
and  that  he  would  continue  to  attend  the  case  at  appellant's 
expense,  unless  otherwise  notified. 

That  letter,  it  is  said,  was  addressed  to  Mr.  Gay,  the 
manager  of  appellant — sent  in  one  of  appellee's  envelopes, 
with  his  name  and  address  on  the  back  thereof. 

It  is  not  stated  whether  or  not  it  was  sealed  or  -stamped, 
or  addressed  to  any  street  or  number,  or  whether  the  letter 
was  as  a  fact  actually  put  in  a  post  office  box. 

Horine  died  on  the  16th  day  of  February,  from  the  inju- 
ries received. 

On  the  25th  day  of  February,  the  appellee  sent  in  his  bill 
for  serxaces  to  the  appellant.  Not  receiving  any  reply,  in 
Aufrust,  he  sent  his  collector — a  Mr.  Deams — to  see  Mr. 
Gay,  who,  on  demand  being  made  for  payment,  denied  all 
liability,  and  also  declared  the  bill  was  extortionate, 
whereupon  this  suit  was  brought  and  judgment  recovered 
for  the  sum  of  $175. 
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Gay  testified  that  he  did  not  roceive  the  letter  said  to 
have  been  sent  to  him  on  the  13th  day  of  February,  and 
tliere  is  nothing  in  this  record  to  contradict  this  stateraerit. 

There  is  no  evidence  to  show  that  appellee  was  called 
to  attend  Ilorine  by  any  servant  or  agent  of  api)ellant.  If 
there  had  been  such  proof,  then  it  would  have  been  neces- 
sary, in  order  to  create  a  liability  against  the  appellant,  to 
show  further  that  either  such  agent  was  authorized  to  so 
employ  the  appellee,  or  that  such  unauthorized  act  was 
thereafter  ratified.  It  has  been  so  repeatedly  decided  by 
the  Supreme  Court  of  this  State. 

There  is  no  evidence  to  show  a  ratification  of  the  act  bv 
any  one,  whether  such  person  so  calling  the  apix^Uee 
assumed  to  be  appellant's  agent  or  acting  for  the  National 
Stock  Yards  Company.  There  is  no  proof  of  the  receipt  of 
the  letter  claimed  to  have  been  sent  by  appellee  on  the  13th 
day  of  February.  Neither  is  there  any  sufficient  prelimin- 
ary proof  in  this  record  to  have  authorized  proof  of  the 
contents  of  such  letter,  for  the  reasons  heretofore  stated. 
The  instructions  were  erroneous.  There  is  no  evidence,  as 
assumed  in  the  first  instruction,  that  appellee  was  called  by 
the  appellant  or  any  agent  of  the  appellant.  If  there  had 
been  such  evidence  this  of  itself  would  not  have  been  suf- 
ficient to  have  authorized  a  recovery,  w^ithout  proof  of  the 
authority  of  such  agent  to  so  employ  appellee  or  of  ratifi- 
cation of  the  act,  if  unauthorized. 

It  is  true  the  courts  have  held  that  under  such  circum- 
stances, but  slight  acts  of  recognition  on  the  part  of  the 
principal  will  be  sufficient  evidence  of  ratification,  yet  there 
must  be  some  evidence  and  there  is  none  in  this  case. 

The  sending  in  of  the  bill  on  the  25th  of  February,  after 
the  services  were  performed  and  Horine  was  dead,  which 
was  not  responded  to  by  appellant,  is  no  evidence  of  ratifi- 
cation. 

The  second  instruction  is  erroneous  for  the  reason  it  as- 
sumes that  there  w^as  evidence  to  show  that  apjoellee  ren- 
dered the  services  at  the  request  of  appellant  or  of  its  agents, 
and  in  declaring  the  law  to  be,  that  if  the  services  were 
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rendered  at  the  request  of  an  agent  of  appellant,  without 
regard  to  the  character  of  such  agent's  eraployment  or  the 
scope  of  the  agency,  that  appellant  would  be  liable. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


City  of  Vandalia 

V. 

Debbie.  Seibert. 


Practice — Examination  of  Jury. 

1.  The  riglit  to  a  trial  by  an  impartial  jury,  is  fundamental.  The  law 
permits  an  examination  to  ascertain  whether,  or  not,  the  jurors  are  im- 
partial, 88  between  the  litigants.  If  certain  facts  are  ascertained  by  one 
examination,  they  constitute  cause  of  challenge.  The  field  of  inquiry 
is  not  limited,  however,  to  the  ascertainment  of  these  facts  alone. 

2.  Within  the  general  limits  of  propriety  and  pertinency,  the 
examining  coimsel  may  search  for  facts  that  will  reasonably  justify  a 
peremptory  challenge.  A  right  to  the  discretionary  exercise  of  tlu*ee 
peremptory  challenges  in  civil  cases,  implies  a  corresponding  right  of 
entering  upon  subject-matters  of  inquiry,  within  the  rule  above  pre- 
scribed, which  might  lead  to  the  discovery  of  facts  that  might  be  made 
tlie  basis  for  the  intelligent  exercise  of  such  discretionary  right. 

3.  In  the  case  presented,  this  court  holds  as  error  the  refusal  to  allow 
defendant's  attorney,  in  the  examination  of  the  jury  prior  to  its  accept- 
ance, to  ask  if  the  attorneys  for  the  i)laintiff  were  at  such  time  in  the 
employ  of  any  juror  in  any  case  not  disposed  of. 

[Opinion  filed  June  Q6,  1893.] 

Appeal  from  the  Circuit  Court  of  Fayette  County;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

Mr.  John  A.  Bingham,  for  appellant. 

Messrs.  Henry  &  Guinn,  for  appellee. 

Me.  Justice  Sample.    The  appellee  recovered  a  judgment 
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for  an  injury  caused,  as  alleged,  by  a  defective  sidewalk, 
allowed  to  become  so,  as  claimed,  by  the  negligence  of  the 
appellant.  The  usual  errors  are  assigned.  The  only  one  that 
we  think  can  be  maintained,  or  at  least  of  a  sufficiently  serf- 
ous  character  to  require  reversal,  is  the  following,  more  fully 
expressed  in  the  written  motion  for  new  trial :  The  court 
erred  in  refusing  to  allow  defendant's  attorney,  in  'the  exam- 
ination of  the  jury  prior  to  its  acceptance,  to  ask  the  jurors 
if  the  attorneys  for  the  plaintiff,  Henry  &  Guinn,  were  now 
in  the  jurors'  employ  in  any  case  now  in  court  not  disposed 
of.  The  record  shows  that  the  appellant's  attorney  desired 
to  ask  of  each  juror,  whether  Henry  &  Guinn  were  in  their 
employ  as  attorneys,  which  inquiry  the  court  refused  to 
allow.  An  ailiclavit  filed  in  support  of  the  motion  for  new 
trial  shows  the  facts  to  be,  that  at  the  time  of  the  trial,  Henry 
&  Guinn  were  the  attorneys  for  Henry  Chrisman,  one  of  the 
jurors  who  sat  upon  the  trial  of  this  case,  which  fact  was  not 
known  until  after  the  trial;  the  affidavit  further  states  that 
such  relation,  it  was  believed,  did  influence  Chrisman,  and 
that  had  the  court  permitted  tPfe  inquiry  in  regard  to  the 
relation  of  the  jurymen  to  said  attorneys,  the  fact  would 
have  been  disclosed  and  the  jurymen  challenged,  as  the  de- 
fendant when  the  jury  was  accepted  had  two  peremptory 
challenges  left,  one  of  which  at  least,  could  have  been  used 
upon  said  Chrisman. 

The  record  is  sufficient  to  raise  the  question  whether  it  is 
competent  and  proper  to  ascertain  if  the  relation  of  attor- 
ney and  client  subsists  between  any  of  the  jurymen  sitting 
in  the  trial  of  a  cause,  and  the  attorneys  on  either  side  try- 
ing the  same.  It  is  sufficient  to  raise  the  further  question, 
whether,  if  such  inquiry  is  improperly  refused  and  such  re- 
lation is  shown  to  have  existed  at  the  time,  the  error  is  a 
reversible  one.  The  right  to  a  trijil  by  an  impartial  jury  is 
fundamental.  The  law  permits  an  examination  to  ascertain 
whether  or  not  the  jurors  are  impartial,  as  between  the  liti- 
gants. If  certain  facts  are  ascertained  by  such  examination, 
they  constitute  cause  of  challenge.  The  field  of  inquiry  is 
not  limited,  however,  to  the  ascertainment  of  these  facts 
alone. 
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Beyond  that  field  the  range  of  inquiry  is  largely  within 
the  discretion  of  the  examining  counsel,  supervised  by  the 
court.  He  is  free  to  challenge,  within  the  number  limited 
by  the  law,  without  giving  any  reason  therefor.  Therefore, 
within  the  general  limits  of  propriety  and  pertinency,  the 
examining  counsel  may  search  for  facts  that  would  reason- 
ably justify  a  peremptory  challenge.  A  right  to  the  dis- 
cretionary exercise  of  three  peremptory  challenges  in  civil 
cases,  implies  a  corresponding  right  of  entering  upon  subject- 
matters  of  inquiry,  within  the  rule  above  prescribed,  which 
might  lead  to  the  discovery  of  facts  that  might  be  made  the 
basis  for  the  intelligent  exercise  of  such  discretionary  right. 
As  on  the  part  of  the  city  it  would  have  been  an  intelligent 
and  prudent  exercise  of  the  right  to  have  peremptorily  chal- 
lenged a  juror  from  the  box  who  was  known  to  sustain  the 
relation  of  client  to  counsel  trying  the  case  for  the  plaintiff, 
so,  it  seems  to  us,  it  was  substantial  error  to  refuse  to  permit 
an  inquiry,  which,  as  the  record  shows,  would  have  disclosed 
that  fact,  and  upon  which  disclosure  the  discretionary  right 
to  a  peremptory  challenge  would  have  been  exercised.  While 
such  relation  might  not  affect  the  juror  even  imperceptibly, 
yet  if  the  verdict  is  in  favor  of  the  client  of  such  attorneys 
sustaining  such  relation  to  such  juryman,  it  will  be  difficult 
for  the  opposite  party,  losing  the  suit,  to  be  relieved  of  the 
impression  or  fear  that  such  relation  had  something  to  do 
with  the  result.  Men  know  by  their  own  experiences,  the 
close  relation  that  exists  between  attorney  and  client  in  an 
important  law  suit  pending,  and  as  a  rule,  do  not  desire  that 
the  possibility  of  the  influences  of  such  relation  shall  come 
between  them  and  the  impartial  adjustment  of  their  rights. 
As  the  defeated  party  must  submit  to  the  judgment  of  the 
law,  he  does  so  more  cheerfully,  if  assured  that  the  jury 
before  which  his  case  was  tried,  was  entirely  impartial. 

For  the  reasons  stated  we  are  constrained  to  reverse  and 

remand  this  case. 

Reversed  and  remanded. 
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William  D.  Griswold,  Receiver, 

V. 

The    City    of   East    St.    Louis  and   George  W. 

Dausch,  Treasurer, 

Municipal  Corporations — Illegal  Indebtedness — Gas  Companies. 

1.  A  constitutional  provision  designed  for  the  protection  of  tax  pay- 
ers, forbidding  the  incurring  of  any  IndebttKiness  by  a  city,  directly  or 
indirectly,  in  any  manner,  or  for  any  purpose,  beyond  a  certain  limit, 
should  not  bo  disregarded  or  evaded,  and  a  coiui;  of  equity-  ought  not, 
by  its  decree,  assign  and  appropriate  any  portion  of  city  taxes  collected 
to  the  payment  of  the  forbidden  indebtcnlness. 

2.  It  will  1k'  presumed  that  a  gas  company  knew  of  such  constitutional 
provision  when  they  furnished  a  given  municipality  light,  and  that  if 
the  limit  had  been  exceeded  by  creating  the  indebtedness  for  such  serv- 
ices, the  indebtedness  would  be  illegal  and  uncollectible,  and  if  it  chose 
with  such  notice  and  knowledge  to  furaish  lights  to  the  city,  it  did  so  at 
its  own  risk,  and  would  not  be  entitled  in  law  or  equity  to  recover  any 
part  of  such  debt. 

3.  If  in  such  case,  warrants — not  certificates — payable  from  a  specific 
appropriation  of  a  tax  levied,  but  not  collected,  were  accepted  by  such 
company  in  exchange  for  light  furnished,  or  to  be  furnished,  it  would 
amount  to  an  exchange  of  one  thing  for  another,  creating  no  debt  against 
the  city,  but  in  full  payment  for  such  service. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  BuKROuGus,  Judge,  presiding. 

Mr.  William  C.  Kueffner,  for  appellant. 

Mr.  F.  G.  CocKRELL,  for  appellees. 

Mr.  Justice  Green.  This  was  a  proceeding  in  chancery, 
commenced  in  January,  1881,  and  finally  heard  at  the  Sep- 
tember term,  1892,  of  said  Circuit  Court.  The  court  found 
the  equities  to  be  with  the  defendants  and  decreed  that 
complainant's  bill  be  dismissed.    William  D.  Griswold  took 
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this  appeal.  By  a  second  supplemental  bill,  filed  July  8, 
1SS9,  Griswold  sets  up  and  alleges,  that  by  the  decree  of  the 
Circuit  Court  of  St.  Clair  County,  rendered  at  the  Septem- 
ber terra,  1886,  he  acquired  the  ownership  of  some  certifi- 
cates mentioned  in  the  original  bill  and  that  the  same  are 
his  individual  property.  The  prayer  of  the  second  supple- 
mental bill  is ,  that  an  account  be  taken  of  the  amount  due 
complainant,  Griswold,  on  account  of  said  instruments,  as 
well  as  of  the  sums  in  the  hands  of  said  treasurer,  applicable 
to  the  payment  of  the  same,  and  that  said  city  and  Dausch 
may  be  ordered  to  pay  to  said  complainant  the  amount 
that  may  be  so  found  due  him,  out  of  any  money  or  funds 
in  their  possession  applicable  or  specially  appropriated  for 
that  purpose.  It  is  claimed  on  behalf  of  appellant,  Gris- 
wold, that  he  was  entitled  to  recover  the  sums  of  monev 
mentioned  in  said  certificate,  and  the  court  erred  in  refusing 
the  relief  prayed  for.  in  said  second  supplemental  bill. 
These  identical  seven  certificates  were  sued  upon  in  an 
action  of  assumpsit,  brought  in  the  Circuit  Court  of  St. 
Clair  County,  by  the  East  St.  Louis  Gas  Light  and  Coke 
Con!ipany  for  the  use  of  William  P.  Griswold,  against  the 
city  of  East  St.  Louis,  which  cause  was  tried  in  said  court. 

The  jury  returned  a  verdict  for  the  defendant  and  judg- 
ment on  the  verdict  was  entered,  from  which  judgment 
plaintiff  appealed  to  this  court.  At  the  August  term,  1892, 
that  judgment  was  affirmed,  and  this  court  held  said  seven 
certificates  evidenced  indebtedness  created  by  the  city  in 
violation  of  the  constitution,  and  that  a  suit  to  recover  the 
amount  thereof  could  not  be  maintained.  But  it  is  said  on 
behalf  of  appellant,  if  the  seven  certificates  are  illegal  and 
void,  yet  they  constitute  an  equitable  assignment  of  the 
pro  rat4i  part  of  the  appropriation  and  tax  levy  for  the  j^ear 
1870,  and  the  officer  receiving  the  tax' is  personally  liable 
for  the  amount  to  the  holder  of  the  certificates.  The  tax 
levy  mentioned  was  $90,832.12,  of  which  amoun.t  §10,000 
was  appropriated  for  public  lamps.  This  levy  and  appropri- 
ation were  provided  for  in  an  ordinance  approved  August 
8,  1870.     Of  the  whole  amount  of  the  levy  $09,000  was  col- 
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lected  (luring  the  foUowinjr  years  up  to  1880,  and  on  De- 
cember 9th,  in  that  year,  defendant  Dausch,as  city  treasurer, 
received  from  the  county  collector  $7,097.75  city  tax  paid 
by  AVii^gins  Ferry  Co.  for  the  year  1876.  Shortly  after 
this  money  was  received  by  Dausch,  the  attorney  for  Gris- 
wold  presented  these  certificates  to  said  city  treasurer  and 
demanded  payment,  which  was  refused.  Dausch  then  had 
the  monev,  and  has  nevei"  accounted  for  it  to  the  citv.  If 
the  contention  on  behalf  of  appellant  is  to  be  sustained,  we 
must  hold  that  a  city  can,  in  violation  of  the  constitutional 
inhibition,  create  an  illegal  debt,  issue  certificates  evidenc- 
ing tlie  same,  and  a  court  of  e(|uity  must,  by  its  decree,  com- 
pel the  payment  of  such  illegal  debt  by  the  city  treasurer, 
to  the  holders  of  said  certificates,  out  of  the  citv  tiixes  re- 
ceived.  AYe  can  not  hold  such  to  be  the  law,  and  allow  that 
to  be  done  indirectly,  in  the  guise  of  an  equitable  assignment, 
which  could  not  be  done  directly. 

It  is  immaterial  whether  or  not  the  sum  collected  belongs 
to  the  citv,  or  that  Dausch  retains  it  and  has  not  ac<x)unted 
for  it  to  the  city.  It  is  sufficient  to  say  that  no  part  of  it 
ought  to  he  used  for  the  payment  of  an  illegal  debt.  A 
constitutional  provision  designed  for  the  protection  of  tax 
payers,  and  forbidding  the  incurring  of  any  indebtedness  by 
a  city,  directly  or  indirectly,  in  any  manner,  for  any  pur- 
pose, beyond  a  certain  limit,  ought  not  to  be  disregarded  or 
evaded,  and  a  court  of  equity  ought  not  by  its  decree  as- 
sign and  appropriate  any  portion  of  city  taxes  collected,  to 
the  payment  of  the  forbidden  indebtedness.  The  East  St. 
Louis  Gas  Light  and  Coke  Company  must  be  presumed  to 
have  known  of  this  constitutional  provision  when  they 
furnished  the  light,  and  that  if  the  limit  had  been  exceeded 
by  creating  the  indebtedness  for  such  services,  the  indebt- 
edness would  be  illegal  and  uncollectible,  and  if  it  chose 
with  such  notice  and  knowledge  to  furnish  lights  to  the 
city,  it  did  so  at  its  own  risk,  and  would  not  be  entitled  in 
law  or  equity  to  recover  any  part  of  such  debt.  Griswold 
occupies  the  same  position.  A  different  question  would 
be   presented  if  these  certificates  were  warrants  payable 
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from  a  specific  appropriation  of  a  tax  levied,  but  not  yet 
collected,  which  were  accepted  by  the  gas  company  in  ex- 
change for  liffht  furnished  or  to  be  furnished.  This  would 
be  an  exchange  of  one  thing  for  another,  creating  no  debt 
against  the  city  but  in  full  payment  for  such  service. 
After  a  careful  examination  of  the  evidence  in  the  record 
we  have  reached  the  conclusion  that  the  decree  of  the  Cir- 
cuit Court  is  right  and  should  be  affirmed.  This  conclusion 
is,  as  we  think,  fortified  by  many  decisions  of  our  Supreme 
Court. 

In  the  opinion  in  City  of  Springfield  v.  Edwards,  84:  111. 
620,  commenting  upon  the  constitutional  provision,  Sec. 
12  of  Art,  9,  and  determining  what  kinds  of  indebtedness 
are  within  its  terms,  the  court  say,  first,  the  tax  appropri- 
ated must  be  actually  levied;  second,  by  the  legal  eflFect  of 
the  contract  between  the  corporation  and  the  individual, 
made  at  the  time  of  the  appropriation,  the  appropriation 
and  issuing  and  accepting  a  warrant  or  order  on  the  treas- 
ury for  expenses,  must  operate  to  prevent  any  liability  to 
accrue  on  the  contract  against  the  corporation.  If  the 
making  of  the  appropriation  and  issuing  and  accepting  a 
warrant  for  its  payment  does  not  have  the  effect  of  reliev- 
ing the  corporation  of  all  liability,  or  in  other  words,  if  it 
incurs  any  liability  thereby^  it  must  incur,  either  absolutely 
or  contingently,  a  debt.  In  Law  v.  The  People,  57  111.  385, 
the  Edwards  case  was  considered,  and  the  manner  in  which 
revenue  already  levied  and  to  be  collected  might  be  antici- 
pated without  the  city  becoming  indebted,  or  violating  the 
constitutional  or  statutory  prohibition,  was  pointed  out.  It 
was  there  held  the  tax  upon  which  the  warrant  is  drawn, 
must  at  the  time  be  actually  levied,  and  the  delivery  of  the 
warrant  on  the  treasury  must  have  the  legal  effect,  and  op- 
erate as  a  contract  between  the  corporation  and  the  person 
receiving  the  warrant,  that  the  city  shall  thereby  incur  no 
liability  whatever.  In  such  a  case  there  is  no  debt  incurred, 
because  the  warrant  on  the  treasury  is  received  for  the 
work  done,  or  the  articles  furnished.  AVe  followed  these 
rulings  of  the  Supreme  Court  in  City  of  East  St.  Louis  v. 
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Flannigan,  26  111.  App.  450-GO,  and  in  same  case  reported 
in  36  111.  App.  51. 

In  Prince  v.  City  of  Quincy,  128  111.  843,  a  case  where 
it  was  shown  the  water  furnished  to  the  cit}^  by  Prince,  by 
virtue  of  a  city  ordinance  fixing  the  price  and  terms  for  the 
water  so  supplied,  and  it  was  also  shown  that  Prince  had 
complied  on  his  part  with  the  terms  of  the  contract,  and 
the  city  had  the  means  on  hand  to  pay  him  the  unpaid  bal- 
ance due  him  for  such  service,  his  right  to  recover  was 
denied,  and  the  Supreme  Court  held  the  effect  of  the  consti- 
tutional inhibition  is,  to  require  cities  indebted  to  the  limit 
thereby  fixed,  to  carry  on  their  coq^orate  operations  while 
so  indebted,  upon  the  cash  S3'stem,  and  not  upon  credit  to 
any  extent,  or  for  any  purpose,  and  that  if  any  indebtedness 
of  a  city  for  current  expenses,  such  as  supplying  water,  is 
forbidden,  as  being  in  excess  of  the  constitutional  limit,  the 
contract  upon  which  it  arose,  though  in  itself  executory, 
and  creating  only  a  contingent  liability,  is  also  forbidden. 
Prohibition  of  the  end,  is  prohibition  of  the  direct,  designed 
and  appropriated  means  by  which  the  end  can  be  ac<5om- 
plished.    The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affinned. 
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Ohio  &  Mississippi  Railway  Company 

V. 

JoHx  D.  Allkndeiu 

Eailroads— Negligence — Personal  Injury — Relation    of  Passenger — 
Custom — Contributory  Negligence, 


1.  Whether  or  not  a  person  bringing  suit  against  a  railroad  company 
to  recover  for  personal  injury  alleged  to  have  been  cxiused  through  its 
negligence,  was  injured  by  reason  of  an  apoplectic  attack  brought  on 
through  his  own  imprudence,  is  a  question  of  fact  for  the  jury  in  a 
given  case. 

2.  A  custom,  to  avail  as  such,  must  be  certain,  uniform,  reasonable, 
and  so  general  as  to  afford  a  presumption  that  parties  contracted  with 
reference  to  it. 
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3.  If  a  passenger  is  injured  through  boarding  amoving  train,  a  suffi- 
cient stop  having  b33n  made  for  him  to  have  boarded  it  in  safety,  such 
act  constitutes  contributory  negligence  and  bars  a  recovery.  Proof  that 
otliers  had  frequently  boarded  trains  with  knowledge  of  servants  of  the 
company  operating  the  train  after  the  fact,  without  proof  of  encourage- 
ment so  to  do,  would  not  prove  custom  or  license. 

4.  A  person  voluntarily  boarding  a  train,  by  mounting  the  front 
platform  of  the  express  car  therein  with  the  knowledge  that  such  car  is 
in  the  exclusive  control  of  the  express  company,  can  not  place  the 
railroad  company  in  the  position  of  being  legally  required  to  do  an 
act  which  he  knew  it  had  no  legal  right  to  do,  viz. , .  see  that  the  front 
door  of  such  car  was  unlocked,  so  that  plaintiff  could  pass  through  such 
car  in  order  to  reach  a  passenger  coach  in  its  rear,  and  this  would  not  be 
the  law,  even  if  the  contractual  and  legal  relation  of  passenger  existed 
at  the  time. 

5.  Such  contract  is  subject  to  modification  and  change  by  the  agree- 
ment or  acts  of  the  parties.  It  implies  that  a  passenger  will  present 
himself  in  the  usual  and  ordinary  way,  as  known  to  him  and  provided 
by  the  company,  to  take  jiassage  on  its  train,  and  thus  obtain  the  full 
accommodation  and  safety  to  his  person  that  was  secured  by  the  con- 
tract. 

6.  A  person  voluntarily  going  upon  the  front  platform  of  the  express 
car  in  a  given  train,  takes  upon  himself  the  hazards  of  his  voluntary  act, 
which  imposes  upon  him  the  exercise  of  a  degree  of  care  commensurate 
with  the  risk  voluntarily  assumed  in  the  ordinary  and  usual  running 
of  the  train,  he  knowing  such  car  to  be  in  the  exclusive  control  of  the 
express  messenger. 

7.  An  engineer  ordinarily  has  no  rights,  by  his  invitation  to  a  person 
to  board  his  train,  to  create  the  relation  of  passengership. 

[Opinion  filed  June  2G,  1893.] 

Appeal  from  the  Circuit  Court  of  Clay  County;  the  lion. 
Carroll  C.  Boggs,  Judge,  presiding. 

The  appellee  lived  at  Clay  City,  and  on  the  23d  day  of 
November,  1891,  desiring  to  go  from  there  to  Olney,  pur- 
chased a  ticket  with  the  intention  of  taking  the  10:40  a.  m. 
passenger  train,  but  learning,  as  he  claims,  from  the  station 
agent,  that  the  train  was  an  hour  late — (this  the  agent  de- 
nies) went  back  to  his  house  several  blocks  away  to  get  his 
dinner.  The  train  was  in  fact  fortv-six  minutes  late.  Just 
after  having  finished  his  dinner  he  heard  the  train  coming, 
when  he  ran  rapidly  to  the  station,  to  take  the  train.  This 
violent  exertion  tired  him    considerably.     The  train  had 
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moved  up  about  two  car  lengths  when  appellee  reached  the 
railroad  track,  about  which  time  the  engineer  inquired  if 
he  wanted  to  board  the  train,  when  learning  that  was  de- 
sired, the  appellee  says,  "  the  engineer  stopped  the  train  or 
slowed  it  up,"  and  said,  "get  on  quick."  Appellee  said  on 
direct  examination,  ''  I  went  on  right  up  the  steps  of  the 
platform — meaning  the  front  platform  of  the  express  car, 
next  to  the  tender — and  had  hardly  straightened  up  wheu 
he  pulled  out  as  hard  as  he  could  go. 

Q.  Did  he  look  out  of  the  cab  toward  where  you  were 
when  3^ou  was  coming  up  the  road  ?  A.  Yes,  sir.  He  was 
leaning  out  of  the  cab. 

Q.     JTow  far  were  you  away  ?    A.     Forty  or  fifty  yards. 

Q.     What  did  he  do  then  ?     A.     He  stopped  the  train. 

Q.  Did  you  halloo  out  to  him?  A.  I  waved  my 
hand. 

Q.     Then  he  stopped  the  train  ?    A.     Yes,  sir. 

Q.  Do  you  know  whether  he  stopped  still  i  A.  I  think 
it  was  still.  It  was  shaking  a  little.  He  had  moved  the 
train  east.  A  part  of  it — the  engine — had  crossed  Main 
street. 

Q.  How  long  after  j^ou  got  on  the  steps  before  he  turned 
the  steam  on  ?  A.  I  had  got  off  the  steps  and  got  on  tlie 
platform  and  was  holding  to  the  guard  rail  that  goes  around 
the  end  and  facing  the  engine. 

He  says  he  saw  the  engineer  in  the  cab,  but  does  not 
recollect  whether  the  engineer  saw  him  or  not,  though  he 
could  have  done  so,  while  standing  up. 

On  cross-examination  the  appellee  seems  to  be  inclined  to 
think  that  the  train  had  started  and  was  moving  a  little 
when  he  got  on.  The  engineer,  who  testified  on  behalf  of 
the  appellant,  says,  as  he  slackened  up,  appellee  got  safely  on 
the  front  platform  of  the  express  car.  He  did  not  see 
appellee  thereafter.  Appellee  says  he  did  not  call  to  the 
engineer  thereafter. 

Appellee  says  he  stood  on  the  platform  until  the  train 
had  run  a  short  distance,  Avhen  he  tried  to  open  the  door  of 
the  express  car,  but  could  not  do  so.    After  the  train  had 
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proceeded  about  two  miles  he  tried  it  again,  and  failed.  He 
says  the  door  would  only  open  a  little,  but  he  saw  the 
messenger,  who  was  in  his  shirt  sleeves,  putting  on  his  cuffs, 
look  at  hira,  but  he  made  no  reply  to  the  request  to  let  him 
pass  through  the  car.  Between  these  efforts  to  get  through 
the  car,  he  sat  do^vn  once  on  the  platform.  lie  says :  "  I 
only  made  two  efforts  to  get  through.  I  told  him  I  was 
freezing.  (The  messenger  denies  all  this  evidence.)  ^I  took 
hold  of  the  rod  of  the  car  going  round  the  end  of  the  car. 
I  held  on  to  that  until  they  threw  me  off  or  I  fell  off.  When 
I  came  to  the  curve  the  train  was  jostling.  I  held  on  as 
tight  as  I  could.  My  arms  ^vere  stiff.  My  hands  and  body 
were  cold.  My  hold  gave  way  and  I  fell  from  the  train.  I 
went  off  on  the  south  side  of  the  curve.  The  train  was 
running  about  thirty  or  forty  miles  an  hour." 

Q.  You  say  your  hands  grew  numb  ?  A.  Yes,  and  my 
arms  grew  numb.     My  whole  body  was  chilled. 

Q.  What  effect  did  that  have  ?  A.  That  is  what  loos- 
ened me  from  the  rod.  Chilling  me  is  what  loosened  me 
from  the  rod  I  was  holding  to.  I  knew  I  was  falling  when 
mv  hands  came  loose.  When  I  felt  mv  hands  loosenin^:  I 
fell  backwards.     I  had  a  faint  recollection  that  I  w^as  falling. 

The  evidence  shows  that  a  lantern  placed  on  the  rear 
platform  of  the  rear  coach  w^here  there  is  the  most  swing 
will  not  be  thrown  off,  although  unfastened.  No  one  of  the 
trainmen  except  the  engineer,  knew  that  appellee  got  on,  or 
was  on  the  train  at  any  time,  or  place,  or  that  any  one  got 
on  the  platform  of  the  express  at  Clay  City. 

The  appellee  was  bruised  some  on  the  left  side  of  the  head 
and  body,  but  no  bones  were  broken.  He  \vas  carried  home 
and  after  a  time  he  became  paralyzed  in  the  left  side.  That 
appellee  was  badly  injured,  is  clearly  proven. 

Appellant  contends  that  the  facts  show,  that,  being  a 
large  man,  weighing  over  two  hundred  pounds,  exhausted 
by  his  run  to  the  train,  then  suddenly  becoming  chilled,  he 
fell  from  the  train  by  reason  of  an  apoplectic  attack,  which 
was  brought  on  by  his  own  imprudence.  There  was  expert 
evidence  to  sustain  this  theory. 
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Tliat  was,  however,  a  question  of  fact  for  the  jury,  hence 
the  evidence  on  that  point  is  not  set  out  in  detail. 

The  appellee  says  the  car  he  got  on  was  immG<liately  be- 
hind the  tender;  that  he  had  on  a  numljer  of  occasions  passed 
through  the  express  car  to  coaches,  and  seen  others  do  so, 
and  that  the  conductor  had  taken  tickets  of  piissengers  in 
such  cars.  But  on  this  occasion  savs  he  did  not  ^ret  on  the 
express  car  because  he  had  done  so  before,  but  because  he 
thought  it  was  safest;  the  carat  the  time  was  jolting  back 
and  forth  a  little. 

He  further  says  he  had  observed  the  management  of 
express  cars  for  many  years,  and  knew  that  the  messengers 
had  exclusive  control  of  them. 

The  rules  of  the  cotnpany,  introduced  in  evidence,  show- 
that  the  enfjineers  must  obev  the  orders  of  the  conductor 
in  the  starting,  stopping  and  management  of  the  trains. 

The  first  count  of  the  declaration  alleges,  in  substance, 
that  appellee  purchased  a  first  class  ticket,  according  to 
above  statement,  and  boarded  one  of  the  cars  of  appellant's 
passenger  train  (does  not  aver  which  car),  but  on  account 
of  the  negligence  of  ap])ellant  in  the  management  and  opera- 
tion of  tlie  same,  the  door  of  the  car  he  tried  to  enter  Avas 
shut,  and  closed  against  him,  and  was  by  the  defendant, 
carelessly  and  negligently  suffered  to  remain,  and  kept 
closed,  so  that  plaintiff  could  not  get  the  same  open,  and 
could  not  get  into  said  car  or  any  other  car  of  said 
train,  but  on  the  contrary  he  was  comj)elled  to  stand,  and 
remain  out  on  the  ])latform  of  said  car  until  the  happening' 
of  the  grievances  hereinafter  complained  of. 

That  simultaneously  with  his  getting  onto  the  platform 
of  said  car,  and  before  he  had  time  to  alight  therefrom, 
after  finding  the  door  of  the  same  closed  against  him,  and 
without  giving  him  an  opportunity  to  do  so,  or  to  get  into 
a  place  of  safety,  the  defendant,  well  knowing  the  plaintiff's 
position  to  be  one  of  extreme  peril,  carelessly,  negligently 
and  willfully,  began  to  run  said  train  at  such  a  rate  of  speed 
that  the  plaintiff  could  not,  and  was  not  able  to  get  ojff 
said  car  in  safety,  and  so  continued, to  run  the  same,  not- 
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withstanding  his  perilous  position  was  well  known  to  the 
defendant,  at  such  a  willful  and  furious  rate  of  speed  that 
he  was  unable  to  stand,  and  remain  on  the  platform  of  said 
car,  but  because  of  the  great  rate  of  speed  of  said  car  and 
rocking  and  jerking  of  same,  occasioned  thereby,  and  while 
he  was  using  every  effort  to  hold  on  to  said  car,  he  was 
thrown  with  great  violence  and  force  from  the  same,  onto 
the  ground,  and  thereby  greatly  and  permanently  injured. 
The  second  count  alleges  the  facts  substantiallv  according 
to  the  statement  of  facts  above  set  forth,  averring  that  he 
was  misled  by  the  agent  as  to  the  time  the  train  was  late ; 
that  the  train  slackened  in  its  speed  after  starting,  but  did 
not  stop  so  he  could  get  on,  and  that  he  got  on  the  front 
platform  of  the  express  car  without  knowing  what  car  it  was, 
and  that  the  train  pulled  out  without  giving  him  time  to  try 
the  door ;  that  he  twice  tried  the  door  and  could  not  get  in, 
and  that  while  using  every  effort  to  hold  on,  owing  to  the 
great  rate  of  speed,  etc.,  he  was  thrown  off,  etc. 

Messrs.  Pollard  &  Werner  and  A.  J.  Lester,  for  appel- 
lant. 

Messrs.  C.  K.  Tharp  and  Cullop  &  Kessixger,  for  appellee. 

Mr.  Justice  Sample.  It  will  be  observed  that  the  first 
count  of  the  declaration  predicates  negligence  on,  first,  the 
door  of  the  car  appellee  attempted  to  enter  being  closed,  and 
kept  closed,  so  that  he  could  not  enter  it ;  second,  that  the 
train  started  at  a  rapid  rate  of  speed  before  he  could  discover 
said  fact,  and  safely  alight  from  said  car ;  third,  that  knowing 
appellee's  perilous  position,  a  high  and  furious  rate  of  speed 
was  continued,  whereby,  although  appellee  was  using  every 
eflfort  to  hold  on,  he  was  thrown  off  and  injured. 

The  second  count  predicates  negligence  on,  first,  the  misin- 
formation as  to  the  time  the  train  was  late;  second,  that  the 
train  did  not  stop  so  that  he  could  get  on  the  passenger  coach 
and  therefore  got  on  the  platform  of  the  first  car  without 
knowing  Avhat  kind  of  a  car  it  was;  third^  that  the  train 
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pulled  out  before  time  was  given  to  try  the  door  and  alight; 
fourth,  that  owing  to  the  high  rate  of  speed,  ap})ellee  was 
thrown  off  the  platform,  as  against  every  effort  to  remain 
on  the  train. 

It  is  material  to  inquire  who  kept  the  door  closed  so  that 
appellee  could  not  enter  the  car.  The  averment  is  that  ap- 
pellant by  its  servants  kept  the  door  closed.  It  is  undis- 
puted that  the  messenger  in  charge  of  the  ex])ress  car  was 
not  a  servant  of  appellant,  and  was  in  no  way  in  its  employ, 
but  was  in  the  exclusive  charge  of  such  car  for  tlie  Adams 
Express  Company.  The  business  of  transporting  moneys  and 
other  valuables  for  the  public,  necessitates  privacy,  and  the 
exclusion  of  the  public  from  such  front  car,  as  much  as  from 
the  space  inside  the  railing  or  counter  of  a  bank.*  The 
point  is  undisputed  that  the  traveling  public  are  excluded 
from  such  car,  although  it  also  shows  that  appellee  and 
others  had  occasionally  been  admitted.  There  is  no  proof, 
however,  that  appellant  ever  assumed  the  right  to  admit 
to  such  car,  any  passenger,  or  in  any  w^ay  invited  or  en- 
couraged passengers  to  enter  such  cars.  Under  the  proof 
the  admission  was  solely  on  the  part  of  the  messenger  of 
such  car,  and  then  in  evident  violation  of  the  rules  of  the  ex- 
press company,  and  there  was  no  other  recognition  of  such 
right  on  the  part  of  the  railroad  comi)any,  than  the  collec- 
tions of  fares  from  such  passengers  if  known  to  be  there. 
There  is  no  proof  that  the  conductor  or  collectors  of  fares 
made  a  business  of  going  through  such  cars  to  see  if  pas- 
S3ngers  were  riding  there,  or  that  the  railroad  company  in 
any  way  held  out  to  the  public,  any  inducement  to  board 
such  cars  as  a  proper  way  to  reach  the  passenger  coaches. 
A  custom,  to  avail  as  such,  must  be  certain,  uniform,  reason- 
able and  so  general  as  to  afford  a  presumption  that  the  par- 
ties contracted  with  reference  to  it.  The  proof  in  this 
case  falls  far  short  of  showing  such  contractual  right  on  the 
part  of  the  appellee. 

It  is  a  common  practice  for  belated  passengers  to  get  on 
trains  while  moving.  This  is  a  matter  of  common  observa- 
tion, and  is  well  known  to  railroad  companies. 
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If  a  passenger  is  injured  in  so  doing,  the  train  being 
stopped  sufficient  time  for  him  to  have  boarded  it  in  safety, 
the  courts  uniformly  hold  that  such  act  is  contributory  neg- 
ligence and  bars  a  recovery.  Proof  that  others  had  fre- 
quently boarded  trains  with  knowledge  of  servants  of  the 
railroad  company  operating  the  train,  after  the  fact,  with- 
out proof  of  encouragement  so  to  do,  would  not  prove  cus- 
tom or  license. 

The  proof  in  this  case  shows  conclusively,  and  it  is  not 
denied,  that  appellee  knew  he  was  attempting  to  enter  the 
coaches  through  the  express  car.  He  says  he  got  on  the 
front  platform  of  the  first  car  after  the  tender,  thinking  it 
was  more  safe  to  do  so  than  to  go  to  the  coaches  direct.  He 
does  not  claim  that  the  engineer  invited  or  suggested  that 
he  should  get  on  the  express  car.  lie  testified  that  he  knew 
such  car  was  in  the  exclusive  charge  of  the  express  messen- 
ger. His  act  was  therefore  voluntary  and  intentional, 
though  not  very  deliberate,  as  he  was  late.  The  stopping 
of  the  train  by  the  engineer  for  appellee's  accommodation, 
enabled  him  to  get  on  the  train.  Although  the  engineer 
did  not  invite  or  suggest  to  appellee  that  he  should  board 
the  train  at  the  express  car,  yet  he  knew  that  appellee  did 
so,  and  pulled  out,  without  knowing  whether  appellee  did 
or  could  get  through  the  express  car. 

It  is  insisted  by  the  appellee  that  such  acts  of  the  engineer, 
coupled  with  the  fact  that  he  hiid  purchased  a  ticket, 
created  the  relation  of  passenger  to  the  railroad  company, 
with  all  the  rights  and  privileges  offered  by  such  relation, 
and  the  train  on  which  he  took  passage.  In  order  to  com- 
ply with  the  law  of  that  relation,  it  is  insisted,  it  became 
necessary  for  appellant  to  o])en,  or  see  to  it  that  appellee 
could  open,  the  front  door  of  the  express  car. 

This  is  insisted  upon  as  the  law,  without  regard  to  what 
the  custom  was  as  to  passengers  passing  through  such  a  car. 
To  so  hold  would  be  to  make  such  duty  paramount  to  the 
legal  right  and  duty  of  the  express  company  to  keep  the 
door  shut.  It  is  not  the  law  that  the  appellee,  by  his  volun- 
tary act,  with  the  knowledge  he  had  that  such  express  car 
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was  in  the  exclusive  control  of  the  express  company,  could 
place  appellant  in  the  position  of  being  legally  required  to  do 
an  act  which  appellee  knew  it  had  no  legal  right  to  do.  This 
would  not  bo  the  law,  even  if  the  contractual  and  legal  rela- 
tion of  ])assenger  existed  at  the  time.  That  contract,  like 
any  other,  is  subject  to  modification  and  change  by  the  agree- 
ment or  acts  of  the  parties.  It  implied  originally  that 
appellee  would  present  himself  in  the  usual  and  ordinnrv 
way,  as  known  to  him  and  provided  by  appellant,  to  taks 
passage  on'its  train,  and  thus  obtain  the  full  accommodation 
and  safety  to  his  person  that  was  secured  by  the  contmct. 
By  boarding  the  train  at  the  front  end  of  the  express  car 
with  the  knowledge  on  his  part  heretofore  stated,  he  volun- 
tarily selected  his  own  accommodations  and  mode  of  con- 
veyance, which  of  itself  was  not  ])erilous,  and  thereby  took 
upon  himself  the  hazard  of  his  voluntary  act,  which  imposed 
upon  him  the  exercise  of  a  degree  of  care  commensurate  with 
the  risk  voluntarily  assumed  in  the  ordinary  and  usual  run- 
ning of  the  train. 

Had  he  boarded  the  locomotive,  by  the  consent  of  the 
engineer,  instead  of  the  front  platform  of  the  express  car, 
under  the  same  circumstances,  even  if  thereby  he  would 
have  sustained  the  relation  of  a  passenger  to  the  appellant, 
yet  is  there  any  question  but  that  he  would  have  voluntarily 
assumed  the  ordinary  hazard  of  being  able  to  stay  on  the 
locomotive  if  prudently  operated,  and  would  have  been 
required  by  law  to  exercise  a  decree  of  care  proportional  to 
such  increased  risk  ? 

Had  he  fallen  off  while  the  train  was  being  run  in  the 
ordinary  manner  and  been  injured  he  could  not  have  been 
heard  to  say  that  he  should  not  have  been  permitted  to  board 
the  locomotive,  or  that  if  it  had  not  been  run  so  fast,  he 
would  not  have  been  injured. 

This  case  is  distinguished  from  that  of  L.  S.  &  M.  S.  R. 
Co.  V.  Brown,  123  111.  102,  in  that  the  train  that  carried 
appellee  was  operated  in  the  usual  and  prudent  way  for  the 
transportation  of  passengers,  while  in  the  Brown  case  the 
proof  was  that  he  was  thrown  from  the  foot-board  of  the 
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engine  by  the  sudden  stopping  and  starting  of  the  engine  in 
making  a  running  s\ntch,  which  was  dangerous  to  one  who 
had  no  notice.  Brown  had  no  warning,  and  therefore  did 
not  exercise  that  extraordinary  care  the  peril  imposed. 

Had  he  fallen  off  the  foot-board,  while  the  locomotive 
was  regularly  proceeding  to  its  destination,  without  the  sud- 
den jerking  required  in  order  to  make  the  running  switch, 
then  these  cases  would  be  parallel  in  principle. 

The  right  of  recovery  in  the  Brown  case,  however,  is  based 
on  the  sudden  jerking  of  tha  locomotive,  Avithout  warning 
being  given  to  Brown.  In  the  cases  of  N.  0.  K.  R.  Co.  v. 
Ewing,  3  Am.  and  Eng.  R.  R.  Cases,  465 ;  Patterson's  Rail- 
way Accident  Law,  204 ;  Pierce  on  Railroads,  320 ;  Wilton 
V.  M.  R.  R.  Co.,  107  Mass.  108 ;  C,  B.  &  Q.  R.  R.  Co.  v. 
Sykes,  Admr.,  96  111.  162 ;  Tutor  v.  Mansfield  Ry.  Co.,  38 
La.  Ann.  Ill,  and  other  cases  cited,  there  was  either  invita- 
tion or  conduct  on  the  part  of  the  servants  of  tlie  railroad 
companies  to  induce  the  party  injured  to  ignorantly  ^IdiOQ 
himself  in  a  position  of  peril  which  resulted  in  the  injury, 
or  the  party  having  done  so  voluntarily,  there  was  subse- 
quent negligence  in  the  operation  of  the  train  on  the  part  of 
the  railroad  companies,  which  was  of  itself  the  efficient 
cause  of  the  injury.  This  distinction  is  noted  and  clearly 
stated  in  W.  Ry.  &  T.  Co.  v.  Spacklett,  Admx.,  19  111.  App. 
•  1^5,  at  p.  148 ;  see  also  C.  &  N.  W.  Ry.  Co.  v.  Reilly,  40  111. 
App.  446. 

Had  the  appellee,  while  in  the  position  he  was  permitted 
to  assume,  been  injured  in  a  wreck  caused  by  the  negligence 
of  the  company,  it  may  be  there  would  have  been,  as  held  in 
some  of  the  cases  cited,  a  liability  on  account  of  the  qualified 
relation  he  sustained  to  appcillant.  But  see  Abend  v.  T.  H. 
&  I.  R.  R.  Co.,  Ill  111.  202.  Under  the  authority  of  the  case 
of  C,  B.  &  Q.  R.  R.  Co.  V.  Casey,  9  111.  App.  632,  it  is  held, 
however,  that  an  engineer  ordinarily  has  no  right,  by  his 
invitation  to  a  person  to  board  a  train,  to  create  the  relation 
of  passengership;  that  such  invitation  is  not  in  the  course  of 
his  performance  of  a  duty.  This  conclusion  is  reached  after 
a  careful  and  able  review  of  the  authorities. 

Hence,  if  it  should  be  held  that  the  act  of  the  engineer 
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was  an  invitation  to  board  the  express  car,  under  this  author- 
ity there  could  be  no  recovery. 

We  prefer,  however,  under  the  facts  of  this  case,  to  base 
our  decision  upon  the  qualified  relationship  of  appellee  to 
appellant,  growing  out  of  his  conduct,  under  Avhich  there  was 
no  negligence  shown  on  the  part  of  appellant.  The  api)ellee 
knew  the  position  in  which  he  was  placing  himself  when  he 
mounted  the  steps  of  the  express  car.  He  knew  that  it  was 
the  first  car  next  to  the  tender  ancl  that  it  was  not  a  pas- 
senger car,  and  therefore  knew  that  it  was  not  the  proper 
place  to  enter  the  train  as  a  passenger,  with  all  the  rights  and 
accommodation  such  relation  would  afford  him.     He  savs  he 

ft 

was  afraid  of  getting  hurt  or  being  left,  if  he  tried  to  board  a 
passenger  car,  the  only  pro}:)er  car  f  or  him  to  attempt  to  enter 
with  the  right  to  claim  the  full  and  complete  relation  of  a 
passenger,  and  therefore  he  took  the  chances  of  being  able 
to  get  into  the  passenger  car  and  thereby  place  himself  in  the 
full  relationship  of  a  passenger  with  the  appellant  or  of 
accepting  the  accommodations  and  the  risk  of  the  situation 
in  which  he  voluntarily  placed  himself.  He  was  not  mis- 
led by  the  engineer  or  any  other  servant  of  the  appellant  to 
his  injury.  How  could  the  appellant  be  expected  to  afford 
him  the  comfort  and  security  of  its  passenger  cars  when  he 
voluntarily  placed  himself  in  a  position  that  he  could  not 
reach  them  ?  The  judgment  rendered  was  based  upon  law 
not  in  harmony  with  the  views. 
The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


The  East  St.  Louis  Connecting  Railway  Company 

V. 

Ii58s^  Patrick  Enright. 

street  Railways — Negligence — Personal  Injuries— Master  and  Servant 
—  Vice-Principal —CJiange  of  Venue — City  Courts, 

1.    The  fact  that  a  person's  condition  at  the  time  of  bringing  a  suit 
against  Im  employer  to  recover  for  personal  injuries  suffered  through 
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his  negligence,  was  the  result  of  intoxication,  will  not  release  the  defend- 
ant from  the  damage  caused  by  his  negligence. 

2.  One  city  court  in  this  State  can  obtain  jurisdiction  of  a  cause  sent 
by  change  of  venue  from  another  city  court. 

3.  Such  court  has  jurisdiction  of  such  case  even  though  the  litigants 
are  not  residents  of  the  city  wherein  it  sits,  and  were  not  served  with 
process  therein. 

4.  In  an  action  brought  by  an  employe  of  a  railway  company  to 
recover  for  pei-sonal  injuries  received  from  the  fall  of  a  telegi*iiph  pole 
which  he  was  assisting  to  remove,  tiiis  court  holds,  in  view  of  the  evi- 
dence, that  he  had  a  right  to  believe  that  he  was  not  in  any  danger  in 
performing  the  work  as  directed;  that  a  case  of  negligence  is  clearly 
made  out,  and  that  the  judgment  for  the  plaintiff  must  be  allowed  to 
stand. 

[Opinion  filed  June  26,  1893.] 

In  erkor  to  tlie  City  Court  of  Alton,  Illinois;  the  Hon. 
James  E.  Dunnegan,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  plaintiff  in  error. 

Mr.  A.  E.  Taylor,  for  defendant  in  error. 


X 


Mr.  Justice  Sample.  This  suit  was  brou^rht  by  defend- 
ant  in  error  to  recover  damages  for  an  injury  alleged  to 
have  been  caused  by  the  negligence  of  the  plaintiff  in  error, 
and  judgment  was  recovered  in  the  court  below  from  which 
this  writ  is  prosecuted. 

The  record  discloses  the  following  state  of  facts :  On 
the  14th  day  of  July,  1890,  Enright  was  ordered  by 
Haines,  assistant  superintendent  of  plaintiff  in  error,  to  dig 
a  trench  so  as  to  shift  a  telegraph  pole  along  such  trench  to 
the  place  desired.  Enright  dug  the  trench  as  ordered. 
After  having  removed  considerable  of  the  earth  about  the 
pole,  it  fell  on  him  and  injured  him  quite  seriously.  En- 
right had  had  no  experience  in  such  work,  and  had  no  no- 
tice that  it  was  dangerous. 

The  wires  Avere  fastened  on  the  pole  and,  as  Enright 
states,  he  supposed  they  would  sustain  it. 

Haines  testified  that  in  so  shifting  a  pole,  props  should 
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be  set  lip  so  as  to  hold  it  in  an  upright  position,  and  that 
two  men  should  handle  the  props;  that  it  was  necessary  for 
the  security  of  tlie  men  to  be  protected  in  that  way;  that 
he  did  not  have  the  usual  telegraph  props  with  forked  ends, 
but  intended  to  use  a  spike  pole  for  that  purpose,  which  he 
neglected  to  do.  lie  called  one  Lucky  away  from  digging 
in  the  trench,  and  told  him  to  go  and  get  the  spiked  j)oles, 
intending  to  come  back  soon  again  and  direct  the  work,  but 
his  attention  was  called  to  another  matter,  so  that  he  did 
not  return  for  about  two  hours,  when  the  injury  was  done, 
lie  admits  that  he  forgot  about  Enright.  Lucky,  who,  it 
is  said,  was  sent  after  the  poles,  did  not  return,  and  there 
is  an  utter  absence  of  explanation  of  his  failure  to  return. 
Enright  was  not  notified  that  supporting  poles  were  neces- 
sary, or  that  Liickv  was  sent  after  them,  and  Haines  testified : 
"  I  told  him — Enright,  nothing  about  danger." 

Enright  had  a  right  to  believe  that  he  was  not  in  any 
danger  in  performing  the  work  as  directed.  The  evidence 
clearly  makes  out  a  case  of  negligence. 

It  is  urged  that  Enright's  condition  at  the  time  of  the 
suit  was  brought  about  by  getting  drunk,  shortly  after  he 
was  able  to  move  about,  and  falling  down,  injuring  one  of 
his  limbs.  If  so,  that  would  not  release  the  plaintiff  in 
error  from  the  damage  caused  by  its  negligence. 

The  extent  of  such  injury,  so  received,  was  presented  to 
the  jury,  and  doubtless  that  fact  was  duly  considered  in 
fixing  the  amount  of  the  verdict.  It  is  also  urged  that  the 
court  erred  in  giving  the  first  instruction  for  the  plaintiff 
below.  The  portion  of  the  instruction  objected  to,  is :  ''And 
if  the  jury  further  find,  from  the  evidence,  that  said  Haines 
directed  said  work  to  be  so  done,  and  did  not  direct  said 
pole  to  be  so  braced  and  guarded,  and  did  not  furnish  any 
appliance  for  such  braces  or  guards,"  and  then  goes  on  to 
state  that  if,  in  that  regard,  Haines  did  not  exercise  ordinary 
care,  and  that  Enright  was  inexperienced  and  ignorant  of 
the  danger,  and  was  exercising  ordinary  care,  then  plaintiff 
was  entitled  to  recover.  We  see  no  objection  to  this  in- 
struction.    There  is  no  evidence  that  Lucky,  who  is  said 
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to  have  been  sent  after  the  pikes  to  support  the  telegraph 
pole,  knew  anything  about  using  them.  lie  was  simply  to 
bring  them,  so  it  is  said.  Haines  evidently  intended'  to  re- 
turn and  superintend  their  use  and  the  work,  in  such  a  way 
as  to  protect  Enright  from  danger.  He  realized  that  this 
was  necessary  for  Enright's  safety ;  but,  as  he  testifies,  he 
forgot  all  about  it  for  about  two  hours,  and  then  the 
damage  was  done. 

The  point  is  also  made  that  the  City  Court  of  Alton  had 
no  jurisdiction  to  try  the  case. 

This  action  was  originally  brought  in  the  City  Court  of 
East  St.  Louis,  from  which  the  plaintiff  in  error  took  a 
change  of  venue,  and  the  case  was  sent  to  the  court  where 
tried.  The  plaintiff  in  error  moved  to  remand  the  cause  to 
the  City  Court  of  East  St,  Louis,  which  motion  was,  over- 
ruled and  exceptions  were  taken.  The  point  made  is,  that 
a  city  court  in  this  State  can  not  obtain  jurisdiction  of  a 
cause  sent  by  change  of  venue  from  another  city  court.  An 
able  argument  is  made  in  support  of  this  proposition,  but  it 
is  thought  that  the  case  of  Lowry  v.  Caster,  91  111.  193,  is 
conclusive  in  favor  of  the  jurisdiction  of  the  court  below. 

The  statute  provides — Sec.  287,  Chap.  37,  page  738,  Starr  , 
&  C,  111.  Stats. — ^that  "  Change  of  venue  from  city  courts, 
for  the  same  causes  and  in  the  same  manner,  may  be  taken 
as  from  circuit  courts,  and  the  cases  sent  to  the  Circuit 
Court  of  the  county,  or  to  some  other  convenient  court  of 
record^  where  the  cause  of  complaint  does  not  exist." 

In  the  Lowry  case,  sxipra^  the  Supreme  Court  held  that  a 
city  court  was  a  court  of  record  of  competent  jurisdiction, 
which  it  is  said  is  all  the  statute  requires.  The  only  differ- 
ence between  that  case  and  the  one  in  hand  is,  that  the  change 
of  venue  in  the  Lowry  case  was  from  the  Circuit  Court  to 
the  City  Court,  while  the  change  of  venue  in  this  case  was 
from  a  city  court  to  a  city  court. 

The  point  of  counsel's  argument,  however,  is  that  the 
jurisdiction  of  city  courts  is  local,  and  that  their  jurisdic- 
tion is  not  only  limited  as  to  territory  but  as  to  the  class  of 
persons  who  may  sue  and  be  sued  there;  that  is,  such  courts . 
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have  no  jurisdiction,  it  is  said,  of  a  cause  between  litigants 
neither  of  whom  was  an  inhabitant  of  the  city  or  served 
with  process  therein. 

This  argument  is  as  applicable  to  the  Lowry  case  as  to 
this  case,  for  the  objection  goes  to  a  city  court  taking  juris- 
diction of  a  case  wherein  the  parties — or  the  defendant,  at 
least — did  not  inhabit  such  court's  territory,  or  were  not 
found  therein. 

The  change  in  the  Lowry  case  took  it  from  Kendall 
County  to  the  city  of  Aurora,  in  Kane  County. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Illinois  Central  Railroad  Company 

V. 

J.  M.  PiRTLE,  Administrator,  etc. 

Idasfer  and  Servant — Railroads — Neglfgence— Personal  Injury  to 
Employe — Improper  Machinery  and  Appliances — Wlieels  of  Tender— 
FellouyServants, 

1.  It  is  not  the  law,  that  because  the  engineer  had  notice  of  the  defect- 
ive condition  of  the  wheels  of  the  tender  to  his  engine,  and  he  was  a 
f eUow-  servant  of  a  brakeman  on  a  given  train,  that  therefore  the  latter 
had  notice.  The  doctrine  of  fellow-servants  wiU  apply  in  such  case  if  an 
injury  occurs  through  the  negligence  of  such  engineer. 

2.  In  an  action  brought  to  recover  for  the  death  of  a  railroad  brake- 
man,  the  same  being  allegetl  to  have  occurred  through  the  use  of  a  tender 
with  defective  wheels,  this  court  holds,  in  view  of  the  evidence,  that  tlie 
judgment  for  the  plaintiff  can  not  be  disturbed. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Washini^ton  County; 
the  Hon.  George  W.  Wall,  Judge,  presiding. 

Messrs.  Charles  T.  Moore  and  Green  &  Gilbert,  for 
appellant. 
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Messrs.  Forman  &  Merrick  and  Watts  &  Watts,  for 
appellee. 

Mr.  Justice  Sample.  On  the  21st  day  of  October,  1890, 
Henry  T.  Perry,  while  in  the  em])loy  of  appellant  as  front 
brakeman  on  a  freight  train,  and  while  in  the  performance 
of  his  duty,  was  killed  in  a  wreck  of  the  train,  caused  by  the 
cars  leaving  the  rails.  The  deceased  left  a  w^idow,  on  Tvhose 
behalf,  under  the  statute,  this  action  w^as  brought  and  ver- 
dict and  judgment  obtained  in  the  court  below. 

This  court  is  asked  to  reverse  that  judgment  because,  as 
claimed,  the  evidence  does  not  sustain  it. 

The  negligence  averred  is,  that  the  flanges  of  the  wheels 
of  the  tender  were  so  worn,  cut,  imperfect  and  in  such  un- 
safe condition,  that  the  wheels  of  said  tender  car  ran  oflf  the 
track  and  w^recked  the  train,  whereby  Perry,  while  in  the 
exercise  of  due  care  for  his  own  safety,  was  killed,  of  which 
imperfect  and  unsafe  condition  of  said  wheels  the  appellant, 
before  such  accident,  had  notice,  and  the  deceased  did  not. 

There  is  uncontradicted  proof,  that  twice  during  the  month 
of  October,  before  the  accident,  the  engineer  in  charge  had 
reported  to  the  proper  authorities,  calling  attention  to  the 
wheels  of  this  tender,  and  nothing  was  done  toward  remedy- 
ing the  defects. 

The  engineer  testified  that  the  flanges  of  the  wheels  on 
the  left  hand  side  of  the  tender  were  w^earing  sharp,  Avhile 
those  on  the  right  hand  side  were  in  good  condition.  The 
general  foreman  of  the  shops  admits  that  his  attention  w^as 
twice  called  during  the  month  of  October,  prior  to  the 
accident,  to  the  fact  that  the  flanges  of  the  tender  w^heels 
were  worn.  The  assistant  foreman  admits  that  his  attention 
was  twice  called  to  the  tender  wheels,  but  denies  that  his 
attention  was  called  to  the  flanges  of  the  wheels.  It  is 
also  admitted  that  nothing  was  done  to  remedy  the  defect. 

It  is  clear,  under  the  evidence,  that  the  flanges  of  the  ten- 
der wheels  on  the  left  hand  side  of  the  tender  were  defective, 
or  worn  so  that  they  needed  repairing,  or  the  tender  needed 
new  wheels.    It  is  also  clear  that  the  company  had  notice 
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of  such  condition  before  the  accident  happened  in  time  to 
have  made  them  safe,  and  did  not  do  so. 

It  is  also  clear  that  the  deceased  did  not  have  in  his 
charge  the  care  of  the  wheels  of  the  tender,  and  there  is  no 
proof  that  he  had  notice  of  their  defective  condition. 

It  is  not  the  law,  that  because  the  engineer  had  notice, 
and  he  was  a  fellow-servant  with  the  brakeman,  that  there- 
fore the  brakeman  had  notice. 

The  engineer  was  not  negligent  in  the  performance  of  his 
duty,  whereby  the  accident  happened,  for  he  had  reported 
these  wheels  to. the  company  as  feeing  defective.  He  did 
not  have  to  notify  Perry,  the  deceased.  Had  the  engineer, 
in  the  operation  of  the  train,  or  of  said  car,  been  negligent, 
whereby  the  accident  and  injury  occurred,  then  the  doctrine 
of  fellow-servants  would  have  applied.  No  such  claim  is 
made.  The  evidence  shows  that  the  train  was  only  run- 
ning, at  the  time  of  the  accident,  at  about  the  rate  of  six  or 
seven  miles  an  hour. 

The  serious  question  is  as  to  whether  the  defective  flanges 
of  the  wheels  of  the  tender  caused  the  cars  to  run  off 
the  track,  which  resulted  in  the  death  of  Perry. 

The  crew  in  charge  of  the  train  were  Charles  W.  Styles, 
engineer;  A.  L.  Joliff,  caboose  brakeman;  the  deceased,  as 
front  brakeman;  Aaron  George,  conductor,  and  Walter  S. 
McCosh,  fireman. 

The  fireman  jumped,  at  the  time  of  the  accident,  from  the 
engine,  and  was  injured.  He  did  not  testify  in  this  case. 
The  caboose  brakeman  testified  that  he  made  no  examina- 
tion and  did  not  see  the  tender  or  cars  oflf  the  track,  and 
therefore  knew  nothing  of  the  cause  of  the  wreck. 

The  accident  happened  at  about  2  o'clock  in  the  morning, 
just  after  the  train  had  left  the  station  of  Carbondale,  and 
just  before  it  crossed  the  track  of  what  is  known  as  the 
Short  Line  Road,  at  which  time, the  deceased  was  on  the  car 
next  to  the  tender.  The  train  was  going  north ,  and  the  engine 
was  stopped  by  the  accident  about  eight  car  lengths  north  of 
Grand  Tower  switch,  and  about  three  car  lengths  north  of 
the  West  Exchange  switch,  Avhich  switches  projected  from 
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the  main  track  of  appellant's  line,  on  which  the  train  was 
being  run  in  a  northwesterly  direction.  The  split  switch,  or 
Grand  Tower  switch,  was  on  the  Trest  rail,  and  this  switch 
was  where  some  truclcs  or  wheels  had  just  left  the  track.  If 
the  sharpened  flanges  of  the  tender  wheels  did  get  into  this 
split  switch,  then  'the  evidence  shows  that  necessarily  the 
wheels  would  follow  it  and  force  them  off  the  main  line  of 
track,  and  that  when  sharpened,  they  are  apt  to  do  so.  To 
avoid  this  danger,  the  flanges  are  made  bevel-edged  next  to 
the  tread  of  the  wheel. 

The  engineer  testified  that  the  wheels  of  some  cars  climbed 
the  rail  at  the  point  of  the  Grand  Tower  switch  and  ran 
about  three  or  four  feet  on  it  before  dropping  to  the  ground 
on  the  west  side  of  the  rail,  and  from  there  ran  on  the  ties 
to  near  where  the  tender  stopped.  Before  reaching  the 
tender,  as  it  stood  after  the  accident,  the  marks  became  so 
mixed  that  they  could  not  be  definitely  traced.  The  left  or 
west  wheels  of  the  front  truck  of  the  tender  were  off  the 
track  on  the  west  side  of  the  rail  of  the  main  track  when  it 
stopped. 

The  conductor,  who  also  made  a  careful  examination,  tes- 
tified to  the  same  appearance,  substantially,  as  the  engineer. 
The  engineer  testified  that  he  examined  the  split  switch 
where  the  wheels  mounted  the  rails,  and  that  the  wheels 
did  not  go  through  the  split  switch,  in  his  opinion,  for  the 
reason  that  he  could  see  no  marks  there  to  indicate  it. 
What  caused  the  wheels  to  leave  the  track  is  to  be  deter- 
mined from  all  the  facts  and  circumstances,  and  in  the  same 
way  is  to  be  determined  which  wheels  left  the  track  first 
and  caused  the  wreck,  resulting  in  the  death  of  appellee's 
intestate. 

We  do  not  believe  that  the  wreck  was  caused  bv  the 
spreading  of  the  rails.  The  track  was  spread  back  where 
the  cars  were  dropped  on  the  ties  inside  the  rails,  in  our 
opinion,  by  the  reactionary  force  caused  from  the  sudden 
stoppage  of  the  cars  in  front.  The  evidence  shows  that  the 
rear  end  of  the  head  car  and  the  front  end  of  the  second 
car  came  together  with  such  force  that  these  ends  shot  out 
to  the  east. 
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There  was  no  evidence  of  the  spreading  of  the  track  back 
where  the  wheels  first  got  off  the  track,  back  at  the 
Grand  Tower  switch.  Tlie  first  appearance  of  the  spread- 
ing of  the  main  track,  was,  accoi'ding  to  the  evidence 
of  the  conductor,  ten  feet  north  of  that  point,  and^accoixiing 
to  the  evidence  of  the  engineer,  who  we 'consider  made  a 
more  careful  examination,  it  was  still  further  away. 

That  the  primary  cause  of  the  wreck  was  the  mounting 
of  the  west  rail  of  the  main  track  by  the  wheels  of  some  car 
back  at  Grand  Tower  split  switch,  we  think,  is  entirely  clear. 
The  spreading  of  the  track  did  not  cause  the  wheels  to  so 
mount  the  west  rail  and  drop  on  the  ties  on  the  west  side  of 
it.  Had  the  track  been  spread  there,  the  wheels  of  the  cara 
would  have  droj^ped  inside  the  rails.  They  could  not  have 
climbed  the  west  rail. 

This  leaves  the  cause  of  the  accident  to  be  attributed 
solely  to  the  wheels  of  some  car  getting  on  the  west  side  of 
the  main  rail  back  at  the  switch.  The  cause  is  to  be  found, 
in  our  judgment,  either  in  a  defective  switch  or  defective 
wheels. 

There  is  no  proof  of  a  defective  switch.  There  is  proof 
of  defective  wheels.  Those  wheels  were  the  west  or  left 
wheels  of  the  tender,  which  the  engineer  had  twice  reported 
before  the  accident.  The  left  or  west  wheels  of  the  tender 
when  it  stopped,  were  found  on  the  west  side  of  the  main 
rail  of  the  track  and  no  other  wheels  were  found  on  that 
side. 

We  think,  from  all  the  facts  and  circumstances,  that  the 
inference  is  so  strong  that  the  defective  wheels  of  the  ten- 
der first  got  off  the  track  and  caused  this  wreck,  that  such 
fact  may  be  considered  as  fairly  established  by  the  prepon- 
derance of  the  evidence. 

The  only  question  then  left  is,  did  the  imperfect  and  de- 
fective condition  of  the  wheels  of  the  tender  cause  them  to 
leave  the  track  at  the  switch.  The  evidence  is  clear  that  a 
sharpened  flange  is  apt  to  leave  the  main  rail  at  a  spUt 
switch.    These  wheels  did  leave  the  track  at  such  place. 

What,  then,  is  the  fair  inference,  notwithstanding  the  en- 
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gineer's  statement  that  the  flange  did  not  run  through  the 
split  switch  ? 

There  was  some  cause  for  the  wheels  of  the  tender  to 
mount  the  west  rail  at  that  particular  point.  The  jury,  and 
the  court  below,  we  think,  were  justified  in  believing  that 
cause  was  the  defective  flange  of  the  wheels  of  the  tender, 
of  which  defect  the  appellant  had  notice  before  the  acci- 
dent. The  point  made  by  appellee,  that  the  bill  of  excep- 
tions was  defective  in  not  showing  that  it  contained  all  the 
evidence,  was  avoided  by  amendment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


&8    161 


I  47  "  WSl 

Louisville,  Evansville  &  St.  Louis  Consolidated      ilflos 

Railroad  Company 

V. 

N.  W.  Spencer. 

Railroads— Negligence — Injury  to  Farm  Lands — Fire. — Evidence — In- 
st met  iotis. 

1.  In  an  action  brought  to  recover  from  a  railroad  company,  for  in- 
jury to  fruit  trees,  bushes  and  vines  by  fire  communicated  by  sparks 
from  a  locomotive  engine,  it  is  proper  to  prove  on  trial  the  damage  to  the 
real  estate  by  such  fire,  by  showing  the  difference  in  value  before  and 
after  the  same. 

2.  To  satisfy  the  requirements  of  the  law  with  respect  to  spark- 
arresters  this  court  holds  that  they  must  not  only  be  of  tlie  most  ap- 
proved kind,  but  must  be  kept  in  suitable  and  good  repair  to  effect  the 
purpose  for  which  they  are  designed  and  used. 

[Opinion  filed  Juce  26,  1893.] 

4 

Appeal  from  the  Circuit  Court  of  Marion  Countv:  the 
HoiL  B.  R.  Burroughs,  Judge,  presiding. 

Messrs.  Iglehaet  &  Taylob,  and  W.  &  E.  L.  Stokes,  for 
appellant. 
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Messrs.  Feank  F.  Noleman,  and  Samuel  L.  Dwight,  for 
appellee. 

Mr.  Justice  Geeen.  This  was  an  action  on  the  case 
brought  by  api>ellee  to  recover  from  appellant  damages  to 
his  pi'emises,  occasioned  by  the  destruction  of  frtut  trees, 
berry  bushes,  vines,  hedges,  etc.,  standing  and  growing 
thereon,  by  fire,  communicated  by  sparks  from  defendant's 
locomotive  engine. 

Tlie  jury  found  defendant  guilty  of  the  negligence  charged, 
and  assessed  plaintiff's  damages  at  $1,800.  Defendant's 
motion  for  a  new  trial  was  overruled,  judgment  was  entered 
on  the  verdict  and  defendant  took  this  appeal. 

The  errors  relied  on  to  require  the  reversal  of  the  judg- 
ment, are,  the  admission  of  improj)er  evidence  on  behalf  of 
plaintiff;  that  the  damages  are  excessive  and  were  assessed 
for  injury  to  the  freehold;  that  two  instructions  given  for 
plaintifif  were  improper  and  erroneous,  and  that  tlie  evidence 
did  not  warrant  the  verdict.  The  testimony  claimed  to  have 
been  improperly  admitted  is  Townsend's,  who  testified  with- 
out objection  to  the  number  of  fruit  trees,  the  number  of  acres 
of  berry  bushes  and  vines  destroyed  and  injured  by  the  fire, 
and  also  testified  to  the  value  before  the  fire  of  the  five  and 
three-fourth  acre  piece  of  land  upon  which  these  trees,  etc., 
were  standing,  and  its  value  after  their  destruction  and  injury; 
Perrine's, who  testified  substantially  the  same  facts,  and  Sher- 
win's  evidence  on  cross-examination  by  appellant's  counsel, 
which  w^as  not  objected  to.  This  evidence  is  said  to  have  been 
admitted  in  violation  of  the  well  established  and  undisputed 
rule  that  the  alUyata  and  probata  must  corres])ond,  and  this 
contention  is  based  upon  the  theory  that  the  declaration  does 
not  aver  and  claim  damages  to  the  real  estate  of  appellee, "  but 
the  damage  averred  is  to  the  trees,  hay,  mulching,  etc."  An 
inspection  of  the  record  satisfies  us,  that  by  the  kveniients 
in  each  count  of  the  declaration,  the  injury  set  up  and  com- 
plained of  is  to  the  land,  the  premises,  the  farm  of  plaintiff, 
and  the  damages  claimed  are  for  such  injury. 

It  is  also  in  each  count  averred  that  certain  fruit  trees, 
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berry  bushes,  etc,  were  standing  and  growing  on  said  prem- 
ises, and  that  they  were  destroyed  by  the  fire,  and  the  value 
thereof  is  stated.  These  averments  do  not  set  up  a  cause 
of  action  for  the  value  of  the  things  so  destroyed,  separate 
and  severed  from  the  freehold,  but  are  employed  to  de- 
scribe in  part,  the  character  and  amount  of  the  injury  to 
the  realty;  just  as  in  a  case  where  a  part  of  the  injury 
claimed  is  the  destruction  of  a  house  on  the  premises,  and  its 
value  is  averred.  These  fruit  trees,  bushes  and  vines  stand- 
ing and  growing  upon  said  premises  at  the  time  of  the  fire, 
were  a  part  of  the  realty,  and  their  destruction  was  an  in- 
jury to  the  freehold,  diminishing  its  value  and  occasioning 
loss  to  appellee.  Kecessarily  plaintiff's  premises  were  of 
greater  value  before  such  destruction  than  after.  Hence  it 
is  proper  for  plaintiff  to  prove  what  the  amount  of  the  dif- 
ference in  value  was  as  a  proper  guide  for  the  jury  in  esti- 
mating his  damages.  Such  proof  was  pertinent  to  the  issue 
and  was  properly  admitted.  The  two  instructions  com- 
plained of,  given  for  plaintiff,  are  not  obnoxious  to  the  ob- 
jection that  they  were  calculated  to  mislead  the  jury,  nor 
did  the  court  err  in  giving  them,  and  the  damages  assessed 
are  not  excessive,  if  the  negligence  of  the  appellant  is  proven 
as  charged,  and  occasioned  the  injury  complained  of.  It 
was  not  only  proven  by  the  evidence,  but  is  admitted  in  ap- 
pellant's printed  argument,  that  the  fire  was  caused  by 
sparks  from  defendant's  engine,  and  destroyed  some,  and  in- 
jured others,  of  the  trees,  vines,  etc.,  standing  and  growing 
on  plaintiff's  premises. 

The  amount  of  the  damage  po  occasioned  was  also  proved 
to  be  quite  as  large  as  the  sum  recovered.  It  is  further  con- 
ceded that  Zi  prima  facie  case  of  negligence  as  charged  was 
made  out,  as  provided  in  Sec.  104,  page  1949,  2  Starr  &  C. 
111.  Stats.  But  it  is  said  \k\\%  priTYui  facAe  case  is  rebutted 
by  the  proof  that  the  most  approved  spark-arrester  was 
used  upon  defendant's  engine  and  Avas  examined  by  a  skilled 
boiler-maker  on  the  day  before  and  the  day  after  the  acci- 
dent, and  found  to  be  safe  and  in  good  condition,  and  that  the 
engineer  in  charge  of  the  engine  was  experienced,  compe- 
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tent,  and  performed  his  duty  proj)erly.  If  it  be  conceded 
these  facts  standing  by  themselves,  rebutted  the  jyri?na  facte 
case,  yet  their  eflfect  was  overcome  by  other  facts  proven. 
It  appears  from  the  evidence  that  the  fire  in  question  was 
started  at  a  distance  of  seventy  feet  from  the  engine,  by 
sparks  and  cinders  of  size  and  vitality  sufficient,  after  they 
had  been  carried  that  distance,  to  set  grass  on  fire;  that 
sparks  or  cinders  from  the  same  smoke  stack  a  few  minutes 
afterward  set  fire  at  another  place  adjoining  defendant's 
right  of  way  at  a  distance  from  the  engine  of  between  sev- 
enty and  one  hundred  feet.  These  facts  tend  to  negative 
the  claim  that  the  spark-arrester  was  in  good  and  safe 
repair  and  condition  at  the  time  of  the  accident,  and  doubt- 
less had  weight  with  the  jury. 

The  examination  of  this  spark-arrester  was  made  on  the 
day  before  and  on  the  day  after,  but  not  during  the  day  on 
which  these  two  fires  occurred,  and  the  jury  probably  found 
the  examination  was  not  very  thorough,  if  on  tlie  day  after 
such  examination  the  appliance  was  in  the  condition  it  must 
have  been  to  permit  the  escape  of  sparks  and  cinders  in 
size  and  quantity  sufficient  to  start  the  fire  in  question,  and 
such  defective  condition  not  be  discovered.  To  satisfy  the 
requirements  of  the  law  with  respect  to  these  appliances, 
they  must  not  only  be  of  the  most  approved  kind,  but 
must  also  be  kept  in  suitable  and  good  repair  to  effect  the 
purpose  for  which  they  are  designed  and  used.  In  the 
opinion  in  T.  AV.  &  W.  Ry.  Co.  v.  Larmon,  67  111.  68,  it  is  said 
the  law  holds  railroad  corporations  to  the  exercise  of  a  very 
hiffh  decree  of  care  and  skill  in  the  use  of  the  most  effect- 
ive  ap])liances  to  prevent  the  emission  of  sparks  from  ' 
engines. 

The  same  rule  is  announced  in  C.  &  A.  E.  R.  Co.  v, 
Quaintance,  58  111.  389,  and  it  is  s<aid  also  the  evidence  that 
the  spark-arrester  used,  was  the  best  and  most  approved  in 
use,  was  not  sufficient  to  show  the  performance  of  the  duty 
required  of  the  corporation,  but  it  must  also  appear  such 
appliance  was  in  good  repair  on  the  day  of  the  accident,  and 
if  sparks  were  thrown  150  feet,  of  sufficient  size  and  life  to 
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ignite  the  house  in  question,  it  must  necessarily  have  been 
out  of  repair.  See  also  St.  L.,  V.  &  T.  H.  E.  R.  Co.  v.  Funk, 
85  111.  4G0,  andO.  &  E.  111.  E.  R.  Co.  v.  Goyette,  133  III.  21. 

We   are  of  opinion  the  verdict  was   warranted  by  the 
evidence,  and  the  damages  assessed  were  not  excessive. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Emil  J.  Eggmann,  Administrator, 

V. 

The  St.  Louis,  Alton  &  Terre  Haute  Railroad 

Company. 


Railroads— Negligence— Personal  Injury — Trespasser—Sec,  90,  Chap, 

114,  R.  s: 

1.  A  railroad  company  ordinarily  owes  no  duty  to  a  trespasser  upon 
its  track.  If  injured  there  can  be  no  recovery,  unless  the  injurj'  was 
wilfully  or  wantonly  inflicted,  or  the  negligence  w^as  so  reckless  or  negli- 
gent in  its  character  as  in  law  to  amount  to  wantonness. 

2.  The  fact  that  the  portion  of  a  track  where  a  person  was  injured 
was  habitually  used  by  pedestrians,  does  not  change  the  relative  rights  or 
obligations  of  one  injured  while  on  the  track,  or  those  of  tlie  company; 
such  person  will  still  be  a  trespasser. 

8.  A  failure  to  comply  with  Sec.  90,  Chap.  114,  R.  S.,  touching  the 
rear  brakeman  of  a  train  remaining  in  his  place,  is  negligence,  for  which 
a  liability  would  arise  for  an  injury  resulting  therefrom  to  a  person  in 
the  exercise  of  ordinary  care,  but  is  no  evidence  of  a  reckless  dis- 
regard of  human  life.    It  would  not  amoimt  to  wantonness. 

4.  A  railroad  company  does  not  owe  any  statutory  duty  as  to  signals 
to  a  person  on  its  track  within  eighty  rods  of  a  highway  crossing. 

[Opinion  filed  June  26,  1893.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Mr.  William  Winkelmann,  for  plaintiff  in  error. 
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Messrs.  Tubnee  &  IIoldeb,  for  defendant  in  error. 

Mr.  Justice  Sample.  This  suit  was  brought  by  plaintiff 
in  error  to  recover  damages  for  the  death  of  his  intestate, 
caused,  as  alleged,  by  the  negligence  of  the  defendant  in 
error. 

At  the  close  of  the  evidence  for  the  plaintiff  the  court,  on 
motion  of  the  defendant,  instructed  the  jury  to  find  for  the 
defendant,  which  instruction  raises  the  questions  presented 
on  this  record. 

The  facts  are,  that  the  defendant  owned  and  operated  a 
railroad  from  Belleville  to  St.  Louis,  Mo.,  extending  in  a 
southeasterly  direction  from  the  city  limits  of  Belleville 
in  a  straight  course  for  about  900  yards,  with  no  ob- 
structions; that  for  a  number  of  years,  the  track  for  about 
a  mile  had  been  travded  by  pedestrians;  that  near  where 
the  accident  occurred  there  was  a  public  highway  cross- 
ing; that  on  the  east  side  of  the  railroad  track,  and  about 
100  yards  therefrom,  there  was  the  Freeburg  toll  road 
which  ran  parallel  thereto,  of  which  the  deceased  had 
been  toUgate  keeper  for  about  twenty-five  years;  that  he 
was  an  old  man  and  partly  deaf,  and  resided  nearly  opposite 
the  place  where  he  was  killed;  that  on  the  night  of  January  31, 
1889,  an  employe  of  the  defendant  was  killed  on  the  track 
nearly  opposite  deceased's  home;  that  about  nine  o'clock  of 
the  morning  of  the  1st  day  of  February,  the  deceased  was 
informed  of  that  fact  and  started  across  the  field  from  his 
house  to  the  railroad  track,  which  Avas  outside  the  corporate 
limits  of  Belleville,  to  see,  as  claimed,  if  any  one  was  there 
and  wliat  he  could  do;  that  after  reaching  the  track,  he 
walked  up  and  down,  with  his  head  bowed,  poking  his  cane 
at  some  objects  occasionally,  the  wind  at  the  time  blowing 
toward  the  north;  the  deceased's  daughter  was  standing  in 
the  door  of  their  home,  about  600  yards  away,  looking  at 
him.  "While  the  deceased  was  so  on  the  track,  a  freight  train 
came  out  from  Belleville  running  in  a  southeasterly  direction 
at  the  rate  of  from  twelve  to  fifteen  miles  an  hour,  at  the 
place  of  the  accident,  without,  as  alleged  and  proven,  sound- 
ing an  alarm  until  within  100  yards  of  the  deceased,  who, 
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failing  to  hear  it  or  observe  the  approach  of  the  train,  was 
stmck  and  so  severely  injured  that  he  died  the  same  day, 
leaving  a  wife  and  several  children  depending  on  him  for 
support. 

The  evidence  does  not  disclose  what  length  of  time  the 
deceased  had  been  on  the  track  before  the  accident,  but  it  is 
clear  from  the  evidence  that  he  had  been  there  a  sufficient 
length  of  time  before  the  accident  to  have  discovered  that 
there  was  no  dead  body  on  the  track,  before  the  train  struck 
him.  It  only  required  a  glance  up  and  down  the  track  to 
assure  him  of  that  fact. 

If  it  is  assumed  then,  as  a  fact,  that  the  deceased's  purpose 
in  going  on  the  track  was  to  remove  the  body  therefrom  of 
a  railroad  man,  who  had  been  killed  the  night  before,  yet 
when  he  discovered  that  there  was  no  body  there  to  be  re- 
moved, as  necessarily  he  must  have  done  at  a  glance,  almost, 
can  it  be  insisted,  under  the  law,  that  thereafter,  as  he 
remained  on  the  track,  walking  about,  poking  his  cane  at 
objects,  as  observed  by  the  plaintiff's  witnesses,  he  was  not  a 
trespasser  ?    We  think  not. 

Then,  being  a  traspasser,  the  law  of  liability  in  such  case 
is  fixed  by  a  uniform  line  of  decisions  in  this  as  well  as  other 
States.  The  defendant  owed  him  no  statutory  duty  because 
he  was  on  the  track,  within  eighty  rods  of  a  highway  cross- 
ing. WiUiams  v.  C.  &  A.  R.  R.  Co.,  32  111.  App.  339.  The 
question  simply  is,  was  there  such  gross  negligence  or  wan- 
tonness as  to  create  a  liability,  in  view  of  the  deceased's 
relation  to  the  road  at  the  time  of  the  accident.  That  the 
deceased  was  not  in  the  exercise  of  ordinary  care,  is  self- 
evident.  This  is  true,  whatever  was  his  purpose  in  going 
on  or  remaining  on  the  track. 

A  person  can  not  deliberately  go  on  a  railroad  track,  over 
which  he  knows  trains  are  being  frequently  run,  and  remain 
there,  in  utter  disregard  of  his  situation,  without  looking 
or  listening  for  the  approach  of  a  train,  until  he  is  knocked 
oflP  the  track,  and  then  predicate  care  upon  such  conduct. 
Austin,  Adm.,  v.  CI,  R.  I.  &  P.  R.  R.  Co.,  91  111.  35 ;  I.  C. 
R.  R.  Co.  V.  Hall,  72  111.  222 ;  I.  C.  R.  R.  Co.  v.  Hethering- 
ton,  83  111.  510. 
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In  order  to  recover  under  the  facts  in  this  case,  the  injury 
must  have  been  wilfully  or  wantonly  inflicted,  or  the  neg- 
ligence must  hjive  been  so  reckless  in  its  character  as,  in 
law,  to  amount  to  wantonness.  Blanchard  v.  L.  S.  &  M.  S. 
K.  R.  Co.,  126  111.  416. 

There  is  no  evidence  in  this  record  to  show  wilfulness  or 
w'antonness  on  the  part  of  the  men  operating  the  train. 
The  train  at  the  time  was  outside  the  corporate  limits. 
The  deceased  was  at  a  place  on  the  track  other  than  a 
highway  crossing,  where  the  men  operating  the  train  had 
no  right  to  expect  a  man  would  be  on  the  track,  utterly 
regardless  of  his  own  safety.  It  is  true  the  evidence  shows 
that  that  portion  of  the  track  had  been  used  by  pedestrians, 
yet,  as  held  in  the  case  of  I.  C.  R.  K.  Co.  v.  Iletherington, 
S3  111.  510,  such  fact  does  not  change  the  relative  rights  or 
obligations  of  one  injured  while  on  the  track,  or  those  of 
the  company.     Such  person  will  still  bo  a  trespasser. 

From  the  fact  of  such  use,  it  certainly. will  not  be  pre- 
sumed that  the  company  had  been  in  the  habit  of  stopping 
its  trains  when  people  were  seen  walking  on  the  track  ahead 
of  the  train. 

The  common  observation  of  every  one  is  that  when  a  rail- 
road track  is  used  by  pedestrians  to  travel  upon  in  the 
country,  that  is,  outside  of  corporate  limits,  that  trains  do 
not  stop  or  check  up  when  persons  are  seen  on  the  track. 
Such  persons  know  it  is  their  duty  to  get  out  of  the  way, 
although  sometimes  they  are  provokingly  slow  in  doing  so. 

Had  the  men  operating  the  train  seen  the  deceased  in 
time,  and  from  his  conduct  had  had  reasonable  grounds  to 
believe  that  he  would  not  get  oflf  the  track,  and  notwith- 
standing such  facts  had  run  over  him,  then  there  would 
have  been  a  liability,  because  such  conduct  would  have  been 
w^anton,  in  which  case  there  is  no  such  thing  as  comparative 
negligence.  It  is  urged  that  there  is  a  liability  because  the 
rear  brakeman  was  not  in  his  place  as  required  by  the  stat- 
ute— Sec.  90,  Chap.  114,  R.  S. — at  the  time  of  the  accident. 

A  failure  to  comply  with  this  statute  might  be  and  is  neg- 
ligence for  which  a  liability  would  arise  for  an  injury  result- 
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ing  therefrom,  as  to  a  person  in  the  exercise  of  ordinary'' 
care  on  his  part.  But  it  is  no  evidence  of  a  reckless  disre- 
gard of  human  life.  Such  negligence  would  not  amount  to 
wantonness. 

Badgley  had  no  right  to  expect  the  performg^nce  of  such 
duty,  being  himself  a  trespasser.  Under  the  evidence  in 
this  case,  the  court  could  not  have  done  otherwise  than  to 
take  the  case  from  the  jury,  and  the  judgment  is  affirmed. 

Judgment  affi-nned. 


Lyman  Stivers 

V. 

The  People  of  the  State  of  Illinois  ex  rel. 

Bastardy— Appeal  and  Error. 

1.  An  appeal  lies  directly,  in  bastardy  cases,  to  the  Appellate  Court, 
from  the  judgment  of  a  County  Court.  The  Circuit  Coui-t  has  no  juris- 
diction of  an  appeal  in  such  case. 

1.  Appeals  not  being  allowable  under  the  common  law,  tlie  terms  of 
the  statute  must  be  complied  with  when  it  is  sought  to  take  such  step. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Lawrence  County. 

Mr.  James  S.  PRrrcHETi,  for  appellant. 

Messrs.  Gee  &  Barnes,  for  appellees. 

Mr.  Justice  Green.  This  was  a  proceeding  under  the 
Bastardy  Act,  in  which  appellant  was  charged  hj  Mary 
Belles  with  being  the  father  of  her  illegitimate  child.  In 
the  County  Court  the  jury  found  against  him,  and  the  court 
entered  judgment  on  the  verdict.  Defendant  took  an  ap- 
peal to  the  Circuit  Court,  which  was  dismissed  on  the 
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ground  the  appeal  should  have  been  taken  directly  to  this 
court. 

Appellant  assigns  for  error  this  ruling  and  decision,  in- 
sisting, the  right  of  appeal  from  the  County  Court  to  the 
Circuit  Court  in  cases  of  this  character,  has  been  fixed  by 
numerous  decisions  of  our  Supreme  Court.  Lewis  v.  The 
People,  82  111.  104;  Ilauskins  v.  The  People,  Ibid.  193;  Stan- 
ley V.  The  People,  84  111.  212,  and  Scliarf  v.  The  People,  1?>4 
111.  240,  are  cited  and  relied  on  as  authority  supporting  this 
contention.  The  decision  in  each  of  these  cases,  so  far  as 
the  same  affects  this  contention,  will  be  found  to  have  been 
overruled  in  Lee  v.  The  People,  8  N.  E.  Rep.  690.  In  the 
opinion  reference  is  made  to  the  cases  of  Lewis  v.  The  Peo- 
ple, Hawkins  v.  The  People,  and  Stanley  v.  The  People, 
and  it  is  there  said : 

"  The  ruling  seems  to  have  been  recognized  by  this  court 
in  Scharf  v.  People,  134  111.  246,  wherein  it  is  said  the  de- 
fendant was  permitted  the  verdict  of  two  juries.  I^ut  that 
remark  was  entirely  obiter^  as  there  was  nothing  before  the 
court  calling  for  it.  Since  the  decision  in  the  Lewis  case 
and  other  cases  decided  upon  the  ruling  in  that,  the  Geneml 
Assembly  has  created  the  Appellate  Court,  and  by  an 
amendment  to  Section  8  of  that  act  (Rev.  Stat.  1891,  Sec. 
25,  Chap.  37,)  it  is  now  provided  that  the  Appellate  Court 
*  shall  have  jurisdiction  of  all  matters  of  appeal  or  writs 
of  error  from  the  final  judgments,  orders  or  decrees  of  any 
of  the  *  *  *  County  Courts  *  *  *  in  any  suit, 
or  proceeding  at  law%  or  in  chancery,  other  than  criminal 
cases  not  misdemeanors.'  This  operates  as  an  amendment 
of  Section  188  of  the  Practice  Act,  and  should  be  read  and 
construed  as  a  part  thereof.  When  it  is  so  read  it  is 
plain  the  effect  is  to  give  the  appeal  in  the  bastiirdy  case 
direct  to  the  Appellate  Court;  for  although  a  bastardy  pro- 
ceeding is  not  a  suit  at  common  law,  it  is  clearly  *  a  pro- 
ceeding at  law.'  The  manifest  purpose  is  to  make  the  ap- 
peal in  all  cases  enumerated,  from  the  final  order,  judgment 
or  decree  of  the  County  Court  to  the  Appellate  Court." 

The  foregoing  is  the  latest  ruling  of  the  Supreme  Court 
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upon  the  material  question  presented  here,  and  is  decisive 
of  this  case.  The  Circuit  Court  had  no  jurisdiction  and 
this  court  acquired  no  jurisdiction  of  the  case,  by  the  ap- 
peal from  that  court. 

Appeals  were  not  granted  at  common  law,  and  it  is 
only  by  the  statute  such  remedy  is  furnished  to  a  litigant 
defeated  in  the  trial  court.  And  to  avail  himself  of  it  he 
must  comply  with  the  provisions  of  the  statute  prescribing 
the  mode  of  taking  an  appeal,  and  take  it  to  the  court  des- 
ignated. To  give  this  court  jurisdiction  in  this  case,  the 
appeal  should  have  been  taken  from  the  County  Court  di- 
rectly to  this  court.  This  was  not  done,  and  the  statutory 
requirement  was  not  comjjlied  with,  hence  we  must  dismiss 
the  appeal. 

Appeal  dismissed. 


James  T.  McCasland 

V. 

John  Doorley. 


statute  of  Frauds — Debt  of  Another. 

In  an  action  to  recover  for  labor  and  material  in  connection  with 
the'  erection  of  certain  houses,  trie  fact  being  that  the  contractor  built 
them  upon  land  of  a  third  person  to  whom  he  subsequently  turned  them 
over,  the  latter  agreeing  to  pay  the  indebtedness  outstanding  against 
them,  this  court  holds  that  such  agreement  was  in  the  nature  of  an  orig- 
inal undertaking,  was  not  required  to  be  in  writing,  and  was  not  therefore 
void  under  the  provisions  of  the  statute  of  frauds. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  John  W.  Bartholomew,  for  appellant. 

Messrs.  E.  K.  Davis  and  A.  Flankigan,  for  appellee. 

Vol.  XLYII  3S 
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Mr.  Justice  Green.     This  was  a  suit  in  assumpsit  com- 
menced by  appellee  against  appellant  to  recover  for  plaster- 
ing certain  houses.     It  was  trie<l  in  the  City  Court  of  East 
St.  Louis  on  appeal  from  justice's  court,  and  plaintiff  recov- 
ered a  judgment  for  $125  and  costs.     From  this  judgment 
defendant  ap})ealed  and  brings  the  record  to  this  court  for 
I'eview.     It  is  undis))uted  that  McCasland,  the  appellant, 
owned  the  lots  in  East   St.   Louis,  upon  wiiich,  with  his 
knowledge  and  consi.»nt,  one  Brockett  erected  three  houses, 
and  contracted  with  various  parties  for  labor,  lumber  and 
other  materials   used  in  constructing  the  same.     Among 
others,  he  contracted  with  apjKjUee  for  the  plastering  of  the 
houses  for  a  stipulated  price.     The  evidence  shows  apj>ellee 
did  the  work;  that  a  balance  of  $125  was  due  him  therefor, 
and  was  unpaid  when  he  commenced  this  suit;  that  before 
this  suit  was  commenced,  and  after  sud  houses  were  con- 
structed, appellant  entered  into  possession  thereof,  took  and 
received  to  his  own  use,  rent  therefor,  claiming  to  own  the 
same;  that  he  does  own  said  houses  and  lots,  and  has  ac- 
cepted and  receivcnl  the  benefit  and  advantage  of  the  in- 
creased value  given  to  his  property  by  the  erection  of  these 
houses;  that  afterward  parties  furnishing  material  and  labor 
under  tlieir  contracts  with  Brockett  were  about  to  enforce 
their  liens  for  the  amounts  due  them,  and  in  fact  the  firm 
which  furnished  lumber  had  commenced  proceedings  to  that 
end,  when,  in  order  to  stop  such  suits  and  relieve  the  prop- 
erty from  such  liens,  appellant  paid  said  lumber  bill  in  full, 
and  i)aid  other  of  said  parties,  and  if  itr.  Bartholomew  was 
his  agent,  a  fact  the   jury  were  warranted  by  the  evidence 
in  finding,  and  if  the  jury  believed  appellee's  testimony, 
ap])ellant  also,  by  such  agent,  paid  apj^ellee  part  of  the  debt 
due  Iiim  and  promised  to  pay  him  the  balance;  furthermore, 
an  examination  of  the  record  satisfies  us  the  jury  were  war- 
ranted by  direct  testimony,  by  the  acts  and  declarations  of 
appellant  and  his  agent,  and  other  facts  and  circumstances 
proven,  in  finding  that  appellant,  in  consideration  of  Brock- 
etfs  release  of  all  right  and  interest  in  the  pmperty,  and 
delivering  the  possession  of  said  houses  to  appellant,  agreed 
with  and  promised  Brockett  to  pay  all  the  indebtedness  owed 
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by  the  latter  for  material  and  labor  bestowed  in  the  con- 
struction  thereof,  and  entered  into  possession. 

It  is  urged  on  behalf  of  appellant  that  no  such  promise 
and  agreement  was  established  by  the  proof,  and  if  any 
promise  to  pay  appellee's  debt  was  made  by  appellant,  it  was 
not  in  writing,  and  being  made  after  the  work  was  all  done, 
w^as  void,  under  the  statute  of  frauds.  We  have  already 
given  our  view  of  the  facts  established  by  the  proof,  and 
hold  the  jury  were  justified  in  finding  that  the  appellant, 
for  a  good  and  valuable  consideration,  moving  from  Brockett, 
promised  the  latter  to  pay  his  creditors  all  the  debts  he  owed 
them  for  labor  and  material  furnished  in  the  construction  of 
the  houses.  This  promise,  as  w^e  understand  the  law,  was 
not  void,  although  made  after  the  work  was  done  and  not  in 
writing.  It  appears  Brockett,  who  was  a  builder,  met  appel- 
lant and  wanted  to  buy  lots  of  him,  to  erect  some  houses 
upon,  and  appellant  told  him  he  had  property  for  sale,  and 
showed  it  to  Brockett,  who  selected  the  lots  on  which  the 
three  houses  were  built,  and  told  appellant  he  wanted  to  buy 
them.  Appellant  agreed  to  sell  him  the  lots  at  a  price 
stated,  and  says  he  partly  agreed  to  take  a  second  mortgage 
to  secure  the  payment.  Thereupon  Brockett,  with  the 
knowledge  and  consent  of  appellant,  entered  into  possession 
of  the  lots  and  erected  the  buildings. 

The  relinquishment  by  Brockett  to  appellant,  of  this  pos- 
session, and  of  all  his  rights  as  purchaser,  in  and  to  the 
property,  constituted,  as  we  hold,  a  good  consideration  for 
the  promise  to  Brockett  by  appellant,  to  pay  his  indebted- 
ness, which  included  the  debt  due  appellee. 

It  was  a  promise  in  the  nature  of  an  original  undertaking, 
to  pay  a  debt  to  a  third  party,  and  was  not  required  to  be 
in  writing,  and  was  not  void  under  the  provisions  of  the 
statute  of  frauds.  Eddy  v.  Eoberts,  17  111.  508 ;  Corbin  v. 
McChesney,  26  111.  232 ;  Runde  v.  Runde,  59  111.  98 ;  Wilson 
v.  Bevans,  58  111.  232 ;  Scott  v.  White,  71  111.  287 ;  Meyer 
V.  Hartman,  72  111.  442 ;  Walden  v.  Karr,  88  111.  49-51. 

In  any  view  we  can  take  of  this  case,  the  recovery  was 
right,  and  the  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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Joseph  S.  Baker,  Administrator, 

V. 

Daniel  J,  Updike,  Administrator. 

Mortgages — Foreclosure— Mistake — Jurisdiction  of  Appellate  Court. 

1.  A  bill  to  remove  a  cloud  on  the  title  alleged  to  have  been  made 
by  a  judicial  or  tax  sale,  involves  a  freehold. 

2.  A  freehold  is  involved  where  realty  is  claimed  by  a  deed,  regular 
on  its  face,  but  which  is  sought  to  be  set  aside  as  a  cloud. 

3.  A  bill  seeking  to  correct  a  description  in  a  mortgage  and  foreclos- 
ing it,  likewise  involves  a  freehold. 

4.  So,  also,  when  the  result  of  the  litigation  will  transfer  the  same 
from  one  person  to  another,  or  deprive  one  person  of  a  freehold  by  direct 
attack  on  his  title. 

5.  It  is  not  sufficient  to  involve  a  freehold  that  the  title  may  be 
affected,  as  in  foreclosure  proceedings,  or  where  the  title  of  a  person  is 
decreed  to  be  subject  to  an  execution, 

[Opinion  filed  June  26, 1893.] 

In  error  to  the  Circuit  Court  of  Lawrence  Countv;  the 
Hon.  E.  D.  YouNGBLooD,  Judge,  presiding. 

Messrs.  Callahan,  Jones  &  Lowe,  for  plaintiff   in  error. 

Messrs.  James  S.  Pritchett  and  Frank  C.  Meserve,  for 
defendants  in  error. 

Mr.  Justice  Sample.  The  plaintiff  in  error  filed  his  bill 
to  foreclose  a  mortgage,  alleged  to  have  been  executed  and 
delivered  by  James  R.  Updike  to  M.  W.  Updike,  on  the  6th 
day  of  March,  1889,  on  the  S.  i  Sec.  1,  T.  4,  E.  13,  west  fifty- 
five  acres,  and  on  the  S.  W.  i  of  the  N.  W.  i  Sec.  6,  T.  ^4 
N.,  R.  12  west,  forty  acres,  to  secure  the  payment  of 
$1,057.50  in  one  j^ear  from  date,  with  interest  thereon  at 
the  rate  of  eight  per  cent  per  annum. 

The  mortgage  is  alleged  to  have  been  given  to  secure  the 
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purchase  money  for  said  land,  a  deed  of  which  was  ex- 
ecuted, acknowledged  and  delivered  by  M.  W.  Updike  to 
James  R.  Updike,  on  the  date  above  mentioned.  The  bill 
alleges  that  M.  "VV.  Updike  only  intended  to  convey  a  three- 
fourths  interest  in  said  land,  and  that  the  mortgage  and 
deed  purporting  to  convey  the  whole  tracts  was  a  mistake, 
which  description  in  the  deed  is  asked  to  be  corrected  so 
as  to  make  it  convey  only  a  three-fourths  interest  in  said 
land  to  James  R.  Updike.  The  answer  of  defendants  in 
error — ^the  heirs  of  James  R.  Updike — denies  the  execution 
or  delivery  of  the  alleged  mortgage,  avers  the  execution  of 
some  kind  of  a  writing  by  James  R.  to  M.  W.  Updike,  with 
regard  to  said  lands,  which  never  was  regarded  as  a  mort- 
gage or  a  lien  thereon,  and  never  was  so  intended  to  be, 
which  was  afterward  delivered  up  during  the  lifetime  of 
the  parties  in  consideration  of  ser\aces  that  had  been  ren- 
dered by  James  R.  for  his  uncle,  M.  W.  Updike;  it  further 
denies  that  there  was  any  mistake  or  inadvertence  in  draw- 
ing said  deed. 

On  a  hearing  below,  the  court  dismissed  the  biU,  from 
which  decree  this  writ  of  error  is  prosecuted;  the  prin- 
cipal error's  assigned  and  discussed  being  that  the  court 
admitted  improper  evidence,  and  decreed  contrary  to  the 
evidence.  The  defendants  in  error  raise  the  question  that 
this  court  has  no  jurisdiction,  for  the  reason,  as  claimed, 
that  a  freehold  is  involved.  If  this  position  is  well  taken, 
then  we  can  not  consider  the  merits  of  the  case. 

A  freehold  is  said  to  be  involved  when  the  result  of  the 
litigation  will  transfer  the  same  from  one  person  to  an- 
other, or  deprive  one  person  of  a  freehold  by  direct  attack 
on  his  title.  This  question  is  carefully  considered  in  Sa  n- 
ford  V.  Kane,  127  111.  591-597. 

It  is  true  it  is  not  sufficient  to  involve  a  freehold,  that  the 
title  Tnaij  be  affected,  as  in  foreclosure  proceedings  (Pinneo 
V.  Knox,  100  111.  471),  or  where  the  title  of  a  person  is  de- 
creed to  be  subject  to  an  execution  (105  111.  217). 

The  bill  alleges  that  M.  W.  Updike  was  seized  in  fee  sim- 
ple of  the  undivided  three-fourths  of  the  tracts  of  land 
above  described,  and  sold  "all  his  interest  therein"   to 
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James  R.  Updike  for  the  amount  above  mentioned,  but  by 
mistake,  the  whole  tracts  Avere  included  in  the  deed  when 
he  intended  to  convey  only  the  three-fourths.  These  alle- 
gations in  the  bill  are  denied  by  the  answer,  which,  in 
effect,  thougL  not  so  expressly  averred,  is  an  assertion  of 
ownership  to  the  entire  tracts  on  the  part  of  the  defendants 
in  error. 

No  other  person  than  the  defendants  in  erfor  are  averred, 
or  shown  to  have  tlie  title  to  the  one-fourth  of  said  tracts 
of  land,  which,  it  is  alleged  in  the  bill,  was  not  intended  to 
be  conveyed. 

A  bill  to  remove  a  cloud  on  the  title  alleged  to  have  been 
made  by  a  judicial  or  tax  sale,  involves  a  freehold.  Bridges 
v.  Eice,'^99  111.  414 ;  Brown  v.  McCord,  9  111.  App.  550. 

A  freehold  is  involved  where  realty  is  claimed  by  a  deed 
regular  on  its  face,  but  which  is  sought  to  be  set  aside  as  a 
cloud.     Chicago,  etc..  Seminary,  v.  Gage,  109  111.  175. 

So  does  a  bill  involve  a  freehold  which  seeks  to  correct  a 
description  of  land  in  a  mortgage  and  foreclose  it.  McCarty 
V.  Reeve,  8  111.  App.  44. 

If  the  bill  is  sustained  in  this  case,  the  necessary  effect  is 
to  deprive  the  defendants  in  error  of  the  one-fourth  interest 
in  said  tracts  of  land  as  obtained  by  said  deed. 

It  is  considered  that  a  freehold  is  involved,  and  the  writ 
of  error  is  dismissed.  Writ  dismissed. 


Freeman  Wire  and  Iron  Company 

V. 

E.  S.  Hand. 

Contracts, 

1.  Where  there  is  no  stated  time  in  which  a  given  thing  is  to  be  fur- 
nislied,  a  reasonable  time  must  be  aUowed. 

2.  In  view  of  the  evidence  in  the  case  presented,  a  recovery  being 
sought  uix)n  a  contract  touching  advertising,  this  court  declines  to  in- 
terfere with  the  judgment  for  the  plaintiff. 
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[Opinion  filed  June  26,  1893.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  B.  II.  Canby,  Judge,  presiding. 

Mr.  Jesse  M.  Fbeels,  for  appellant. 

Messrs.  Messick  &  Ehodes,  for  appellee. 

Mr.  Justice  Sample.  This  suit  was  brought  by  appellee 
on  the  following  contract : 

"  St.  Louis,  Mo.,  June  7,  1889. 

In  consideration  of  the  insertion  of  an  advertisement,  to 
occupy  one  page,  the  copy  of  which  is  attached  hereto,  in 
the  book  descriptive  and  illustrative  of  the  Odd  Fellows 
Building,  St.  Louis,  Missouri,  we  promise  to  pay  E.  S.  Hand 
$185  on  the  publication  and  delivery  to  us  of  a  S})ecimen 
copy  of  the  same.  It  is  agreed  that  the  whole  agreement, 
including  the  note  on  the  back,  between  the  parties,  is  con- 
tained in  this  contract. 

Freeman  Wire  Co. 

D.  I.  Field. 

$185  in  trade  or  work;,  including  100  books." 

Note  on  the  back :  ''  The  within  amount  is  to  be  applied 
as  a  credit  on  the  cost  of  future  work  or  contract ;  no  rebate 
on  work  already  under  contract ;  the  only  house  to  be  ad- 
vertised in  connection  with  wire  work." 

The  appellee  obtained  judgment  in  the  court  below,  from 
which  this  appeal  was  taken,  and  two  points  are  made  by 
appellant: 

Fii'st.  That  the  contract  was  not  made  with  the  appel- 
lant— "  Freeman  Wire  and  Iron  Co." — but  with  '*  Freeman 
Wire  Co." 

The  evidence  shows  that  practically  the  change  was  only 
in  name,  and  that  the  appellant  under  its  present  name  re- 
ceived the  advertisement  and  therein  advertised  itself  by 
the  name  of  the  "  Freeman  Wire  a?id  Iron  Co.^^ 

That  point  is  not  considered  well  taken. 

Second.  That  the  evidence  does  not  sustain  the  judg- 
ment. 
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The  contract  is  very  peculiar  and  without  extmneous 
proof  is  unintelligible. 

The  original  contract  was  twice  modified  before  it  was 
accepted  by  appellant.  It  first  provided  that  api)ellant 
should  pay  apix>llee  $1S5  in  irumey^  "  in  consideration  of  the 
insertion  of  an  advertisement  to  occupy  one  page  *  *  * 
in  the  book  (lesoriptive  and  illustt'citive  of  the  Odd  Fdhncs 
Build'uig^  St.  Louis,  Missouri,  on  the  publication  and  deliv- 
ery of  a  s])ecimon  copy  of  the  same." 

At  the  time  this  contract  was  made  the  appellant  had  a 
contract  for  the  fancy  wire  work  on  the  Odd  Fellows  Build- 
ing and  was  then  engaged  on  the  job  and  had  it  nearly  com- 
pleted. 

It  was  making  a  specialty  of  that  kind  of  w^ork.  The 
appellant  refused  to  sign  that  kind  of  a  contract  when  the 
line  below  the  signature  was  added,  which  still  was  not 
satisfactory,  and  finally  that  on  the  back  was  added. 

The  point  of  appellant's  defense  is  that  this  contract,  as 
finally  completed,  required  appellee  to  furnish  work  forajv 
pellant  to  do,  or  to  induce  others  to  contract  with  apjx^l- 
lant  for  the  work  of  the  kind  that  was  being  done  on  the 
Odd  Fellows  Building.  It  is  claimed  the  company  had  a 
special  dei)artment  for  the  manufacture  of  that  kind  of 
wire,  as  well  as  posts  and  framework  for  the  same. 

The  advertisement,  however,  shows  that  the  company 
was  engaged  generally  in  the  manufacture  of  wire  goods, 
and  had  a  wire  mill  in  East  St.  Louis,  while  its  other  works 
.  were  at  410  North  ^Main  street,  St.  Louis,  Mo. 

The  appellee  ordered  barl^ed  wire  of  the  company  on  his 
contract,  which  order  was  refused  on  the  ground  above 
stated,  and  thereupon  this  suit  was  brought.  D.  T.  Field, 
the  secretary  of  this  company,  who  made  the  contract 
with  Hand,  testified  that  Hand  was  to  receive  his  pay  in 
commissions  for  such  kind  of  work  brought  to  the  com  pan}'. 
The  evidence  shows  that  Hand  was  a  publisher,  and  it  does 
not  show  that  he  was  engaged  in  the  business  of  drumming 
up  trade  or  securing  contracts.  Neither  does  it  show  what 
commissions  he  was  to  receive.  The  contract  itself  does 
not  mention  that  fact  or  fix  any  rate.    It  is  stated  by 
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Field  that  some  time  after  the  contract  was  made  he  told 
some  subordinate,  that  on  contracts  or  work  secured  by 
Hand,  he  was  to  be  allowed  fifteen  or  twenty  per  cent  ccjrn- 
missions.  It  is  somewhat  singular,  if  the  advertisement 
was  to  be  paid  in  commissions,  that  the  contract  itself  did 
not  in  some  way  indicate  that  fact. 

The  evidence  does  not  show  that  the  rate  of  commission 
that  Field  proposed  to  allow  was  any  more  than  the  ordinary 
rate.  If  so,  what  was  the  inducement  to  print  the  long 
advertisement,  and' in  addition  furnish  one  hundred  books 
provided  for  in  the  contract  ? 

It  mav  be  that  Mr.  Field  intended  the  contract  to  be  as 
he  states.  If  so,  it  should  have  been  expressed  in  the  con- 
tract itself  in  a  way,  at  least,  to  create  a  latent  ambiguity,  so 
that  parol  evidence  might  make  the  meaning  plain  or 
reasonable.  But  if  it  is  conceded  that  the  contract  can  be 
interpreted  by  aid  of  the  parol  evidence  to  mean  what  Field 
claims  for  it,  his  evidence  shows  that  the  aj)pellant  never 
manufactured  that  class  of  work  or  material  used  on  the 
Odd  Fellows  Building,  after  about  Christmas,  1889.  In 
fact  Mr.  Field  can  not  state  that  the  com])any  did  any  of 
that  kind  of  work  after  the  completion  of  the  Odd  Fellows 
Building. 

The  contract  in  suit  was  made  on  the  7th  day  of  June, 
1889,  and  there  was  no  limitation  of  time  bv  the  contract 
within  which  the  kind  of  work  claimed  bv  Field  was  re- 
quired  to  be  furnished  by  Hand.  He  would  have  a  reason- 
able time  to  perform  his  part  of  the  contract. 

The  company  quit  manufacturing  that  kind  of  work  or 
material  before  that  time  had  expired.  Therefore  it  was  in 
no  position  to  demand  on  Hand's  part  that  he  should  secure 
work  or  contracts  for  it  that  it  was  not  pre])ared  to  fulfill. 

The  company  had  got  the  benefit  of  the  general  adver- 
tisement of  its  business,  w^hich  it  continued  to  carry  on,  out- 
side of  its  s])ecialty  which  had  been  dropped,  and  therefore 
should  pay  for  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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TijE  People  of  the  State  of  Illinois,  for  use,  etc.> 

V. 

Frank  P.  Gillespie  et  al. 

Principal  and  Surety — County  Collector — Action  on  Bond— Revenue 
Act — Juriadiction  of  Appellate  Court— Ckaps.  113  and  i:iO  Ills,  Stats. 

1.  An  action  broup^ht  in  the  name  of  the  people  of  the  State  for  the 
use  of  a  given  county  on  the  official  bond  of  a  county  collector  to  recover 
for  alleged  breaches  of  the  conditions  thereof,  is  not  a  case  relating  to  the 
revenue  intended  by  the  legislature  to  be  embraced  within  the  scope  and 
meaning  of  section  88  of  the  Practice  Act,  nor  is  it  a  case  wlierein  the 
State  is  interc^sted  as  a  party  or  otherwise.  The  State  is  merely  a  nomi- 
nal party  plaijitiff ,  but  is  not  intt^rested  in  the  case  as  a  State. 

2.  When  an  officer  has  received  money,  which,  by  the  terms  of  the 
law  prescribing  his  duties,  he  is  recpiired  to  diHjxse  of  in  a  specified  mode 
by  a  particular  time,  and  fails  to  do  so,  to  avoid  liability  he  must  account 
for  its  proper  and  legal  disposition. 

8.  The  cases  embraced  within  the  meaning  of  Sec.  88  of  the  Practice 
Act  are  those  only  in  which  the  question  of  the  legality  of  an  assessment 
or  levy  of  a  tax  is  directly  in  issue,  or  the  liability  of  a  pv^rson  o'*  persons 
or  of  a  corporation  to  pay  a  tax  levied  is  denied,  and  such  liab  li  y  is  the 
question  submitted  for  adjudication. 

4.  The  Api)ellate  CJourt  has  jurisdiction  of  an  action  upon  an  official 
bond  where  tlie  legality  of  a  given  tax,  or  whether  money  received  is  a 
tax,  is  brought  up  collaterally  in  defense,  as  in  the  case  presented. 

5.  A  county  collector  and  his  sureties  can  not  be  heard  to  say  that  a 
tax  levy  was  not  properly  made,  or  the  tax  collected  without  proper  au- 
thority. Such  tax  being  collected  by  the  collector  by  virtue  of  his  office, 
it  is  his  duty  to  report  and  account  for  the  same, and  charge  it  to  himself, 
as  treasurer,  the  county  being  under  township  organization. 

[Opinion  filed  June  26, 1893.] 

In  error  to  the  Circuit  Court  of  Richland  County;  the 
Hon.  Carroll  C.  Boggs,  Judge,  presiding. 

Messrs.  Allen  &  Fritchey  and  John  Lynch,  Jr.,  for 
plaintiffs  in  error. 

The  following  authorities  are  cited,  and  establish  the 
doctrine  that  when  a  tax  collector  collects  taxes  from  the 
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tax-payers,  he  must  account  for  the  same,  and  can  not  ques- 
tion the  legality  of  the  tax,  or  his  right  to  receive  it;  and 
that  the  giving  of  the  bond,  the  taking  the  oath,  .and 
the  collecting  of  the  taxes,  bind  the  sureties,  and  they  are 
liable  for  any  defalcation :  Feigert  v.  the  State  of  Ohio,  31 
Ohio  St.  432 ;  Cunningham  v.  Mitchell,  67  Pa.  St.  78;  The 
City  and  County  of  San  Francisco  v.  William  Ford,  52  Cal. 
108;  Wilkinson  v.  Bennett,  56  Ga.  290;  State  of  Alabama 
V.  Lott,  69  Ala.  147 ;  State  v.  Rushing,  17  Florida,  226 ; 
Ford,  Treasurer,  v.  Clough,  8  Greenleaf  Eeport  ( Maine)  334 ; 
Moore  v.  Allegheny  City,  18  Pa.  St.  55  ;  Brandt  on  Surety- 
ship, Sec.  447;  Inhabitants  of  Orono  v.  Wedgwood,  44  Maine, 
49 ;  Walden  v.  Lee  County,  60  Ga.  296 ;  Commonwealth  v. 
Philadelphia,  27  Pa.  St.  497 ;  Brunswick  v.  Snow  et  al.,  73 
Maine,  177;  Clifton  v.  Wynne,  80  Js^orth  Carolina,  145; 
Livingston  County  v.  Hoover  et  al.,  92  111.  575  ;  Lovingston 
V.  Board  of  Trustees,  99  111.  527 ;  Coons  v.  The '  People,  76 
111.  383 ;  The  People  v.  Cooper,  10  111.  App.  384 ;  Stern  v. 
The  People,  102  111.  550 ;  Cooley  on  Taxation,  second  edi- 
tion. Chapter  XXII,  pages  70^: -5-6-8-9-10-1 1-21-22;  47 
Conn.  76 ;  50  Maine,  347 ;  68  Maine,  160. 

For  the  convenience  of  the  court  we  print  the  decisions 
bearing  upon  this  question,  which  are  the  leading  cases  in 
the  sister  States. 

1.  "  Where  a  levy  of  taxes  is  made  in  excess  of  the  rate 
allowed  by  law,  and  the  assessment  containing  such  excess 
is  placed  on  the  duplicate  or  tax  list  by  the  county  auditor, 
and  collected  by  the  treasurer,  and  the  persons  by  whom 
the  tax  is  paid  interpose  no  objection,  the  failure  of  the 
treasurer  to  pay  over  to  his  successor  that  portion  of  the 
tax  illegally  assessed,  is  a  breach  of  his  official  bond,  for 
which  the  sureties  are  liable  as  well  as  the  principal."  Feig- 
ert v.  The  State  of  Ohio,  31  Ohio  St.  432. 

2.  "  When  a  collector  takes  a  warrant  regular  on  its  face 
issued  by  an  authority  having  a  lawful  power  to  issue  it, 
how  can  he  inquire  into  the  precedent  steps  and  determine 
that  in  his  opinion  the  power  has  not  been  exercised  in  a 
proper  case  ?    This  determination  does  not  belong  to  him, 


524  Appellate  Courts  of  Illinois. 

■      --  -  — 

Vol.  47.]  The  People  v.  Gillespie. 

but  to  the  board  whose  warrant  he  must  01)07.  Anv  other 
doctrine  would  put  an  end  to  the  collection  of  taxes  when- 
ever a  difference  of  opinion  arises  as  to  the  object  to  Avhich 
the  tax  is  to  be  applied."  Cunningham  v.  Mitchell,  67  Pa. 
St.  78. 

3.  "  It  is  the  duty  of  a  tax  collector,  under  the  code,  on 
the  first  Monday  in  each  month  to  pay  to  the  county  treas- 
urer all  money  collected  by  him  as  taxes  for  the  State  and 
county;  even  if  the  tax  is  illegal  and  the  money  paid  to  the 
collector  undtir  protest.  If  the  tax  is  illeg^.!  and  extortion- 
ate and  paid  under  protest  by  individuals,  ho  can  not  wait 
for  a  judicial  determining  between  him  and  the  tax-payers, 
but  it  is  his  duty  to  pay  over."  The  City  and  County  of  San 
Francisco  v.  William  Ford,  52  Cal.  198. 

4.  The  collector  used  the  orders  to  collect  the  monev;  he 
now  seeks  to  attack  them  to  retain  it.  lie  armed  himself, 
as  a  public  agent,  with  what  Avas  supposed  to  be  good  au- 
thority. The  authority  was  not  resisted  by  tlie  tax-payers; 
they  did  not  complain  that  the  taxes  were  illegally  assessed 
but  paid  over  the  money  for  the  public  use.  After  this  has 
been  done,  can  the  collector  be  heard  to  sav  that  he  must 
keej)  the  money  because,  perchance,  the  tax-payers  may  re- 
claim it  ?  On  the  score  of  strict  law  w^e  think  the  collector 
can  not  protect  himself  by  alleging  a  title  to  this  money  out- 
standing in  the  tax-payers  from  whom  it  Avas  i^eceived. 

The  collector  is  an  agent  and  as  such  received  the  money. 
The  public  is  his  princii)al  for  whom  it  was  received.  Wil- 
kinson V.  Bennett,  66  Georgia,  page  290. 

6.  A  tax  collector  is  under  ,no  obligation  to  execute  a 
warrant  irregular  on  its  face.  The  tax-payers  may  waive 
any  formal  defects  and  pay  their  taxes  to  the  collector;  and 
if  he  receives  them,  the  defective  w^arrant  is  no  defense 
against  the  claim  of  the  town  for  the  money  actually  re- 
ceived. The  acceptance  of  a  collector's  (or  tax  gatherer's) 
bond  is  a  sufficient  consideration  to  cover  all  oflicial  delin- 
quencies in  not  paying  over  money  actually  collected  af t€r 
such  acceptance.     68  Maine,  page  160. 

6.    This  w  as  a  suit  on  the  collector's  bond,  no  denial  of 
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collection  of  taxes,  but  defense  was  that  no  town  clerk, 
selectman,  assessors,  treasurer,  constable  or  collector  of  taxes 
were  properly  chosen,  qualified  ai^d  sworn  in,  and  therefore 
the  collector  of  taxes  was  an  illegal  oiRcer  and  collection  of 
taxes  illegal. 

Although  these  officers  were  not  properly  elected  and 
quaUfied,  if  the  tax-payers  voluntarily  paid  their  taxes  to 
the  collector  he  is  bound  to  pay  to  the  treasurer  de facto  the 
sums  collected. 

*  Action  on  the  bond  can  be  maintained,  although  the  tax 
was  raised  at  an  illegal  meeting  and  although  the  assessors 
were  illegally  chosen.  (Court  cites)  Ford  v.  Clough,  8 
Greenleaf,  335;  Johnson  v.  Goodrich,  15  Maine,  29. 

It  is  contended  further  in  thi^  case  that  the  proceedings 
of  the  town  were  irregular,  informal  and  illegal. 

This  is  manifestly  true.  It  is  not  often  that  such  a  medley 
of  irregularities  is  exhibited  in  the  proceedings  of  our 
municipal  corporations. 

But  the  question  is,  are  these  irregularities  of  such  a 
character  as  to  exonerate  the  defendants  from  paying  over 
money  which  they  have  collected  by  virtue  of  those  pro- 
ceedings, from  the  citizens,  and  to  which  they  have  no  title, 
equitable  or  legal  ? 

The  authorities  as  well  as  every  moral  principle  negative 
such  a  proposition.     50  Maine,  347. 

8.  The  condition  of  a  tax  collector's  official  bond  is  that 
he  will  perform  all  the  duties  of  the  office  which  are  or  may 
be  required  by  law.  The  bond  operates  as  a  security,  not 
only  for  honesty  in  paying  over  the  money  actually  received, 
but  for  skill  and  the  measure  of  diligence  the  law  exacts  in 
collecting.  The  real  intent  of  the  official  bond  expressed  in 
a  few  words,  in  which  the  statute  requires  the  coilditions  to  be 
written,  is,  that  the  collector  will  with  fidelity,  skill  and  dili- 
gence perform  the  duties  of  the  office,  and  keep  inviolable  the 
trusts  reposed  in  him.  The  condition  of  the  bond  is  broken 
whenever  there  is  a  default  in  the  performance  of  duty,  not 
capable  of  excuse,  or  for  which  excuse  is  not  shown.  What- 
ev.er  of  damage  or  injury  accrues  to  the  State  from  the 
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breach  is  at  tliat  instant  recoverable,  and  the  duty  and 
liabilities  to  make  compensation  therein  rests  upon  the  several 
obligors,  principal  and  sureties.  The  failure  to  collect  is  a 
breach  of  the  bond  equally  with  the  failure  to  pay  over  the 
money  collected.     State  of  Alabama  v.  Lott,  69  Ala.,  page 

14:7. 

0.  If  a  collector  is  appoints  who  has,  unknown  to  the 
surety,  previously  been  a  defaulter  in  the  same  office,  the 
surety  can  not  claim  release  on  the  ground  that  the  State 
has  deceived  him  by  appointing  such  a  man.  If  the  tax- 
payers voluntarily  pay  to  the  collector  the  amount  of  taxes 
due  from  them  upon  the  assessment  roll  in  his  possession, 
his  act  in  receiving  the  money  is  an  official  act,  and  his  re- 
ceipt is  a  discharge  of  the  taxes  levied  as  completely  as 
thouoh  the  warrant  had  been  issued  to  him.  The  monevs 
he  so  received  are  taxes  without  reference  to  the  warrant. 
The  assessment  and  the  apportionment  of  the  amount  of 
money  required  for  public  purposes  by  the  proper  officers, 
in  the  manner  and  time  described  by  law,  gives  this  money 
the  character  of  taxes,  and  it  is  this  money  that  the  bond 
is  intended  to  secure.  It  has  been  held  in  numerous  cases 
that  when  sureties  undertake  that  a  tax  collector  shall  pay 
over  moneys  collected  by  him  by  virtue  of  his  office,  they 
are  liable  for  the  money  so  collected  whether  with  or  with- 
out a  warrant,  and  without  regard  to  any  irregularity  in 
the  tax  list  or  warrant,  the  taxes  having  been  voluntarily 
paid  to  him.  (The  court  cites)  15  Maine,  29;  8  Greenleaf, 
334;  44  Maine,  49;  15  Gray,  429;  State  v.  Eushing,  17  Flor- 
ida, page  220. 

10.  When  the  bond  given  by  collector  of  taxes  contained 
a  recital  that  he  was  duly  chosen,  and  was  conditioned  for 
the  faithful'  discharge  of  his  duty,  it  was  held,  in  an  action 
on  the  bond  for  not  paying  over  money  collected,  that  the 
sureties  could  not  controvert  the  legality  of  the  meeting  at 
which  he  was  chosen,  nor  the  validity  of  his  election,  nor 
the  legality  of  the  assessment  of  the  taxes,  antecedent  to 
their  commitment  to  him,  nor  any  act  of  the  town  for  which 
they  themselves  would  not  be  liable  in  consequence  of  their 
suretyship. 
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The  proper  action  for  the  purpose  of  redaiming  such 
taxes,  if  it  legally  asserted,  would  be  by  an  action  of  as- 
sumpsit against  the  town  whose  agent  had  received  the 
money.     (See  17  Mass.  461.) 

The  collector  is  not  considered  responsible  for  any  irreg- 
ularfties  on  the  part  of  others  antecedent  to  the  commit- 
ment of  the  assessment  to  him  for  the  purpose  of  collection. 
Ilis  warrant  is  his  protection  against  all  illegality  but  his 
own.  After  having  thus  collected  the  money,  we  think  he, 
the  collector,  ought  not  to  be  permitted  to  deny  the  legality 
of  the  assessments.  Ford,  Treasurer,  v.  Clough,  8  Greeuleaf 
Report,  Maine,  334. 

13.  The  sureties  on  a  bond  given  by  the  sheriff  for  col- 
lection of  taxes  can  not,  when  sued  for  taxes  collected  and 
not  paid  over  by  the  sheriflF,  contest  the  legality  of  the  ordi- 
nances makinor  the  assessment.  Bv  receivin^i;  the  tax  roll 
and  executing  the  bond,  the  shcriif  and  his  sureties  recog- 
nized the  legality  of  the  ordinances,  and  it  is  too  late  to  con- 
test their  validity  as  to  the  money  collected  after  acting 
under  them  and  collecting  taxes.  McGuire  v.  Buy,  3  Robin- 
son (La.),  19G ;  ililler  v.  iloan,  3  Ilumplirey  (Tenn.),  189. 

Defects  in  a  warrant  or  tax  list  may  be  a  good  reason  for 
not  executing  the  warrant,  but  a  collector  having  collected 
money  without  objection  by  the  tax-payers  is  liable  to  ac- 
count therefor,  and  his  sureties  can  not,  by  reason  of  such 
defects,  excuse  themselves  from  paying  the  money  collected 
by  the  principal  in  the  bond  wherein  they  have  bound  them- 
selves that  he  shall,  well  arid  faithfully,  perform  all  the 
duties  of  his  ofRce.  Inhabitants  of  Orono  v.  "VVedgewood, 
44  Maine,  page  49. 

14.  The  collector  can  not  attack  the  validitv  of  the  orders 
under  which  he  has  collected  the  county  tax,  as  a  reason  for 
not  paying  the  money  over,  even  if  they  were  illegal.  AVal- 
den  V.  Lee  County,  60  Ga.  296. 

15.  It  is  not  by  any  means  clear  that  a  public  officer 
charged  with  the  duty  of  collecting  a  tax  can  be  permitted 
to  deny  his  own  power  after  having  exercised  it.  Shall  he 
bo  allowed  to  assert  that  a  tax  is  chargeable  when  he  de- 
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mands  it  from  the  citizens  and  then  say  it  is  not  cliargeable 
when  the  State  demands  it  from  him  ?  It  seems  much  more 
just  and  reasonable  to  require  that  every  age'nt  of  the  com- 
monwealth who  receives  money  for  her  in  the  shape  of  taxes 
should  pay  it  over  and  let  the  aggrieved  party  make  his 
appeal  to  the  State  himself.  Commonwealth  v.  Philadel- 
phia, 27  Ta.  St.  407. 

10.  This  is  an  action  upon  a  bond  given  to  secure  the 
fidelity  of  the  principal,  as  collector  of  taxes  for  the  town  of 
Brunswick.  It  is  admitted  in  the  bond  that  he  was  dulv 
appointed  as  such.  The  principal  makes  no  defense.  The 
si^reties  defend  on  the  ground  that  the  warrant  under 
w^hich  the  taxes  were  collected  was  defective,  and  there- 
fore  illegal ;  that  this  was  the  fault  of  the  town,  and  that 
the  town  ought  not  to  derive  a  benefit  against  an  innocent 
party,  when  itself  guilty  of  neglect  and  illegal  proceeding 
in  the  matter  which  is  the  foundation  of  the  claim.  The 
defect  in  the  warrant  is  admitted;  but  that  defect  is  not  the 
foundation  of  the  claim  made  here. 

The  taxes  not  collected  are  not  claimed,  but  those  which 
have  been.  The  defect  excuses  the  collector  from  collecting, 
but  does  not  excuse  him  from  paying  over  what  is  paid  to 
him. 

This  still  remains  a  duty  devolved  upon  him  by  virtue  of 
his  office.  It  was  optional  for  him  to  proceed  in  the  collec- 
tion of  taxes,  and  exhaust  what  authority  was  given  him  for 
that  purpose,  or  decline  to  do  so.  But  electing  to  proceed, 
as  he  did  in  this  case,  he  must  proceed  as  collector,  and  can 
do  so  in  no  other  capacity.  Whatever  money  he  receives 
upon  the  taxes,  he  receives  as  collector.  The  condition  of 
the  bond  is  that  "  if  the  principal  shall  well  and  faithfully 
perform  the  duties  of  his  said  oflice,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force." 

If  there  has  been  a  failure  to  pay  over  the  money  collected, 
there  has  in  that  respect  been  a  failure  to  perform  the  duties 
of  his  oifice,  and  a  breach  of  his  bond.  If  there  has  been  a 
breach  on  his  part,  the  sureties  must  be  equally  liable  with 
the  principal.     That  is  the  covenant  which  they  made^  the 
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contract  to  which  they  became  parties.  In  Boothbay  v. 
Giles,  68  Me.  162,  it  is  said  that  "a  bond  conditional  for 
the  faithful  performance  of  the  duties  of  collector,  will  hold 
him  and  his  sureties  to  pay  over  money  which  he  has  col- 
lected after  the  delivery  of  the  bond."  This  principle  is  fully 
sustained  by  the  cases  cited  as  well  as  by  later  ones.  If 
there  is  such  a  failure  to  pay  over  as  is  claimed  in  this  case, 
and  which  the  evidence  tends  to  show,  the  action  can  bo 
maintained  against  the  sureties,  as  well  as  against  the  prin- 
cipal.    Brunswick  v.  Snow  et  al.,  73  Me.  177. 

17.  "  It  is  quite  clear  that  unless  this  money  c^an  be  re- 
covered for  the  use  of  the  countv,  it  can  not  be  recovered 
at  all.  Nor,  in  our  opinion,  however  improper  was  this 
intermixing  of  funds  due  diflferent  political  bodies,  has  the 
countv  therel)V  lost  its  ri^ht  to  claim  and  recover  what  was 
in  fact  assessed  for  county  purposes.  The  oificer  was  aware 
that  half  the  county  tax  had  been  placed  in  the  wrong 
column,  and  the  reasons  for  so  doing,  and  this  information, 
easily  arrived  at,  also  by  a  single  calculation  enables  him  to 
discriminate  between  the  sums  due  to  the  State  and  to  his 
county.  This  sum  actually  collected  for  county  purposes 
and  upon  a  county  assessment,  must  be  paid  to  the  countv 
authorities  for  the  use  and  benefit  of  the  tax-payers  and 
others  therein.  To  deny  the  relator's  right  of  action,  is  to 
affirm  the  right  of  the  collector  after  receiving,  by  virtue 
of  his  office,  a  large  sum  from  the  tax-payers,  to  retain  and 
appropriate  half  to  his  own  use  without  accountability  to 
any  one;  a  doctrine,  alike  repugnant,  in  the  words  of  Shaw, 
C.  J.,  "  to  the  rules  of  law  and  justice."  Clifton  v.  Wynne, 
80  North  Carolina,  11-5. 

Messrs.  IIutohinson  &  Van  Hoorebeke,  for  defendants  in 
error. 

The  clerk  is  a  mere  ministerial  officer,  and  has  no  such 
power.  Bock  with  v.  English,  51  111.  148 -;  Ramsey  v.  II  oe- 
ger,  76  111.  443 ;  Mix  v.  The  People  ex  rel.,  72  ^."241.  In 
the  latter  case  the  court  sav:  "  The  lew  of  a  tax  is  in  its 
very  nature  despotic,  and  is  liable,  from  a  variety  of  causes, 

Vol.  XLVII  34 
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to  serious  abuse,  and  hence  its  exercise  is  always  guarded 
with  care.  The  power  in  such  officers  being  delegated  by 
the  iaw\  they  must  be  held  to  exercise  it  within  the  limits  of 
the  law  *  *  *  and  all  their  acts  beyond  the  sco])e  of 
the  ])ower  delegated  are  void,"  etc.  Cooley  on  Taxations, 
2d  Ed.,  p.  423. 

In  the  case  of  Town  of  Yirden  v.  Keedles,  98  111.  370, 
the  court  use  this  sitjnificant  lano:ua«:e :    "  The  money  thus 
in  the  hands  of  the  respective  treasurers  is  either  there  by 
authority  of  law,  or  it  is  there  without  authority  of  law. 
If  it  is  there  by  authority  of  law  it  is  revenue  for  the  pay- 
ment of  the  bonds  and  coupons  issued,  etc.     *     *     *    If 
it  is  there  without  authority  of  law  it  is  not  revenue  at  all, 
and  belongs  to  the  several  tax-pa3^ers  by  whom  it  was 
paid."    In  the  case  of  President,  etc.,  v.  Senger,  34  III.  App. 
223,  the  court  saj':  "  But  where  the  tax  has  been  collected  for 
some  special  purpose,  and  for  some  reason  the  pur[)ose  has 
failed,  and  the  money  can  not  be  paid  out  on  any  other  ac- 
count, then  we  think  the  officer  becomes  the  bailee  of  the 
party  paying  the  money,  and  should  pay  it  over  to  the  tax- 
payer on  demand,"  etc.     See  also  Shoemaker,  Auditor,  v. 
Corners  of  Grant  County,  36  Ind.  175 ;  this  case  is  full  and 
to  the  |X)int ;  Mix  v.  The  Peojile,  72  111.  241 ;   Gurnee  v.  City 
of  Chicago,  40  111.  169 ;  The  State  v.  Allen,  43  111.  456 ;  we 
might  cite  many  more  cases  to  the  same  effect,  but  we  refrain. 
But  we  have  digressed  by  our  illustration  from  the  real 
points  at  issue,  and  as  the  French  say,  "  Kevenons,  a  nos 
moutons." 

"We  should  not,  however,  confound  matters  and  lose  sight 
of  the  distinction  that  the  sureties  are  only  liable  for  the 
acts  of  their  principal  done  virtute  officii^  and  not  for  acts 
done  colare  offileii  Ripley  v.  Gelston,  9  Johns.  201 ;  Gerber 
V.  Ackley,  37  Wis.  43 ;  The  People  v.  Schuyler,  4  N.  Y. 
187 ;  State  v.  McDonough,  9  Mo.  App.  63 ;  Story  on  Agency, 
Sec.  309  and  311;  The  People  v.  Toomey,  25  111.  App.  46. 

The  liability  of  a  surety  is  limited  to  the  express  terms 
of  the  contract,  the  obligation  is  construed  strictly  and  fa- 
vorably to  him  (Ward  v.  Stahl,  81  N.  Y.  406),  and  in  cases 
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of  doubt  is  resolved  in  favor  of  the  surety.  The  liability  is 
not  extended  by  construction  or  implication.  The  People 
V.  Toomey,  25  111.  App.  46;  StuU  v.  Hance,  62  111.  52;  Phil- 
lips V.  Singer  Mfg.  Co.,  88  111.  305;  Dodgson  v.  Henderson, 
113  111.  360;  Dodge  v.  The  People,  113  111.  491;  The  People 
V.  Toomey,  122  lU.  315;  The  People  v.  Foster,  133  111.  496. 

The  sureties  are  only  liable  on  the  bond  for  all  taxes  col- 
lected or  received  by  virtue  of  law  (Starr  &  C.  111.  Stat., 
Chap.  120,  Sec.  258,  p.  2113),  and  these  statutory  provisions 
are  incorporated  and  a  part  of  the  bond.  See  also  Cooley 
on  Taxation,  2d  edition,  page  715. 

Testing  these  breaches,  the  first  and  second,  in  the  light 
of  the  authorities  cited,  we  insist  that  a  levy  of  taxes,  i,  e?., 
the  rate  per  cent  certified  to  by  the  auditor,  should  have 
been  averred,  which,  under  the  law,  is  the  levy  for  the  county 
clerk  to  extend,  so  that  the  court  might  see  what  had  been 
done ;  for  any  extension  by  the  clerk  beyond  the  rate  cer- 
tified, i,  <5.,  the  levy,  was  illegal  and  void,  to  that  extent  at 
least.  Hubbard  v.  Brainard,  35  Conn.  563;  Cooley  on 
Taxation,  2d  Ed.,  p.  429,  553;  The  State  v.  Allen,  48  111. 
456;  Mix  v.  The  People,  72  111.  241. 

But  as  to  the  necessity  of  averring  a  levy  we  are  not 
without  authority  directly  in  point.  "Whitfield  v.  Wool- 
bridge,  23  Miss.  183;  Greenwell  v.  The  Commonwealth,  for 
use,  etc.,  78  Ky.  (1  John  Rodman)  p.  320;  Coons  v.  The 
People,  76  111.  389.  In  the  latter  case  the  court  say :  "  It  is 
insisted  that  appellees  failed  to  make  a  case  against  appel- 
lants; that  the  order  levying  the  tax  should  have  been  read 
in  evidence.  The  evidence  shows  there  was  a  bounty  tax 
levied  *  *  *  and  it  does  not  seem  during  the  whole 
trial  to  have  been  questioned,  but  to  have  been  conceded 
*  *  *  and  the  whole  line  of  defense  concedes  it.  Under 
these  facts  we  think  the  court  has  ample  evidence  that  the 
tax  was  levied,  and  moreover  several  of  the  pleas  admit 
the  tax  was  levied." 

The  conclusion  is  irresistible  that  if  a  demurrer  had  been 
filed  to  the  declaration  for  the  want  of  an  averment  of  a 
levy  the  court  would  have  sustained  it.  If  it  was  necessary 
to  prove  it,  it  was  necessary  to  aver  it. 
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Mr.  Justice  Green.  Tliis  action  was  brought  by  plaintiffs 
in  error  for  the  use  of  Eicliland  County,  against  Frank  P. 
Gillespie,  and  the  sureties  upon  his  official  bond  as  county 
collector  of  said  county,  to  recover  for  alleged  breaches  of  , 
the  condition  of  said  bond.  Defendants  below  interjwsed 
a  general  and  special  demurrer  to  plaintifTs  declaration, 
which  demurrer  the  court  sustained,  and  plaintiff  elected  to 
abide  by  the  dechiration  and  sued  out  this  writ  of  error. 
Defendants  in  error  entered  their  motion  in  this  court  to 
dismiss  the  writ  and  proceedings  for  want  of  jurisdiction, 
and  assigned,  in  support  of  such  motion,  two  reasons. 
"  First.  This  is  a  case  relating  to  the  revenue,  within  the 
meaning  of  Sec.  88  of  the  Practice  Act."  "  Second.  The 
State  is  interested  as  a  party,  or  otherwise." 

We  overrule  the  motion,  and  hold  that  this  is  not  a  case 
relating  to  the  revenue  intended  bj^  the  legislature  to  be 
embraced  within  the  sco|>e  and  meaning  of  siiid  section,  nor 
is  it  a  case  wherein  the  State  is  interested  as  a  party,  or 
otherwise,  as  we  understand  and  construe  that  section. 
The  State  is  a  nominal  party  plaintiff,  but  is  not  interested 
in  the  case  as  a  State.  The  party  interested  is  Eichlaud 
County,  for  its  use  the  suit  is  brought,  and  the  money 
sought  to  be  recovered  is  money  that  should  have  been 
paid  over  into  the  county  treasury  by  the  collector.  Coun- 
sel for  defendants  cite  and  rely  upon  certain  sections  of  the 
Act  entitled  "  Railroad  and  Improvement  Aid  Bonds,"  and 
the  amendments  thereto,  to  sustain  the  contention  that  this 
is  a  case  wherein  "  the  State  is  interested  as  a  party,  or 
otherwise."  The  evident  purpose  of  this  act  is  to  authorize 
the  issue  of  new  bonds  in  the  place  of  old  ones,  given  for 
the  indebtedness  of  counties  and  other  municipalities. 
To  provide  for  the  registration  thereof,  and  for  raising,  by 
taxation,  sums  sufficient  to  pay  annual  interest  and  the 
principal  thereof,  which  sums  are,  by  the  terms  of  the  act, 
pledged  and  appropriated  to  the  payment  of  such  annual 
interest  and  principal.  The  State  has  no  interest  in  said 
bonds,  and  incurs  no  liability  by  reason  of  the  issuance 
and   registration  thereof,   but  is  custodian   only  of    the 
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moneys  raised  b}''  such  taxation  when  collected  and  paid 
over  to  the  pro]^)er  State  officer.*  Par.  16,  Sec.  5,  Chap.  113, 
Starr  &  C,  111.  Stats.  This  tax  is  in  no  proper  sense  a 
revenue  of  the  State,  but  when  so  collected  and  paid  over, 
it  is  a  fund  to  be  disbursed  to  the  holders  of  the  bonds,  and 
which,  by  the  very  terms  of  the  act,  could  not  be  paid  out 
for,  or  appropriated  to  any  State  purpose.  In  this  con- 
nection we  will  refer  to  the  question  (irrelevant,  as  we 
think,  to  the  motion,  however,)  raised  on  behalf  of  defend- 
ants, as  to  the  right  of  the  State  auditor  only,  to  maintain 
this  suit. 

Holding,  as  we  do,  that  no  part  of  the  money  sued  for  is 
a  fund  in  which  the  State  has  an  interest,  Sec.  259,  Chap. 
120,  entitled  "Eevenue."  cited  bv  counsel  for  defendants, 
and  conferring  power  upon  and  making  it  the  duty  of  the 
auditor  to  sue  the  collector  and  sureties  upon  his  bond,  etc., 
and  take  all  such  proceedings,  etc.,  as  may  be  necessary  to 
protect  the  interests  of  the  State,  has  no  application. 

Sec.  262,  same  act,  confers  power  upon  cities,  townSj 
villages  or  corporate  authorities  to  prosecute  suit  against 
any  collector  collecting  or  rec^nving  funds  for  their 
use,  by  suit  upon  the  bond  in  the  name  of  the  people 
for  their  use.  The  other  ground  for  sustaining  the 
motion  is  equally  untenable.  This  is  not  a  case  "re- 
latinor  to  the  revenue  within  the  m9aninQ:  of  Sec.  88 
of  the  Practice  Act,"  but  the  cases  embraced  within  such 
meaning  are  those  only,  in  which  the  question  of  the 
legality  of  an  assessment  or  levy  of  a  tax  is  directly  in 
issue,  or  the  liability  of  a  person  or  persons,  or  of  a  corpora- 
tion, to  pay  a  tax  levied,  is  deixied,  and  such  liability  is  the 
question  submitted  for  adjudication.  Of  this  class  of  cases 
are  Kilgour  v.  Drainage  Commissioners,  111  111.  31:2; 
Phoems  v.  Gleason,  2*>I11.  App.  373,  and  Webster  v.  People, 
98  111.  333,  cited  on  behalf  of  defendants,  and  our  attention 
has  not  been  called  to  any  case  in  which  suit  was  brought 
u]>on  the  bond  of  a  collector,  sheriff  or  treasurer  (even 
where  the  legality  of  an  axssessment,  levy  or  tax  was  col- 
laterally  brought  in  question  as  a  defense)  and  the  juris- 
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diction  of  the  Appellate  Court  was  denied  or  challenged. 
To  the  contrary,  in  People  -v.  Hoover,  92  111.  575;  Loving- 
ston  V.  Trustees,  99  111.  564;  People  v.  Cooi)er,  10  111.  App. 
384;  in  each  of  which  cases  the  suit  was  brought  upon  an  of- 
ficial bond,  and  the  legality  of  the  tax,  or  whether  the  money 
received  was  a  tax,  was  brought  up  collaterally  in  defense, 
as  in  the  case  at  bar;  yet  the  Appellate  Court  took  jurisdic- 
tion, and.  the  Supreme  Court  also  took  jurisdiction  to  try 
the  two  first  named  cases  on  a])peal  from  Appellate  Court 
without  questioning  the  jurisdiction  of  the  latter  court.  One 
more  query  in  this  connection  remains  to  be  answered. 

Counsel  for  defendants  in  their  brief  filed  with  the  motion 
say :  "  We  think  this  makes  it  a  case  relating  to  the  revenue. 
But  if  the  court  should  think  that  the  defendant's  position 
is  not  sound,  is  this  the  proper  court  to  decide  the  question  ? " 

In  reply  to  this,  it  seems  to  us  that  if  it  is  proper  for  this 
court  to  decide  the  question  in  case  our  decision  should  be 
favorable  to  the  defendants,  and  this  seems  to  be  conceded, 
there  can  be  no  impropriety  in  our  deciding  the  question 
even  if  the  result  should  be  unfavorable.  Inasmuch  as  the 
question  was  submitted  unconditionally,  and  believing  it  to 
•  be  our  duty  to  decide  it,  we  have  adopted  that  course  and 
reached  the  conclusion  before  stated. 

The  onlv  other  matter  to  be  considered  is  the  action  of 
the  trial  court  in  sustaining  the  demurrer  to  the  declaration. 
It  is  in  said  declaration  averred  that  Gillespie  and  the  other 
named  defendants,  on  December  31,  1884,  executed  and 
acknowledged  their  writing  obligatory  in  the  penal  sum  of 
$56,000,  which  was  approved  by  the  chairman  of  the  county 
board,  the  county  judge,  and  the  county  clerk  of  said  county 
on  January  13,  1885,  and  recorded  by  the  county  clerk  and 
the  original  deposited  with  the  auditor;  that  the  condition 
of  the  writing  obligatory  was  and  is,  that  said  bounden  Gil- 
lespie shall  perform  all  the  duties  required  of  him  and  to  be 
performed  as  collector  of  taxes  for  the  year  1884  for  said 
county  in  the  time  and  manner  prescribed  by  law,  and  when 
he  shall  be  succeeded  in  office,  shall  surrender  and  deliver  up 
all  books,  papers  and  money  appertaining  to  his  office  as  coh 
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lector;  that  at  the  date  of  the  execution  of  said  writing  obli- 
gatory, Gillespie  took  the  oath  of  office  required  by  law,  and 
entered  upon  his  duties  as  collector  of  taxes  as  aforesaid, 
he  then  being  the  treasurer  of  said  county,  duly  elected 
and  qualified,  and  then  and  there  ex  officio  collector  of 
taxes  for  1884,  within  and  for  said  county;  that  said  Gil- 
lespie did  not  faithfully  discharge  and  perform  all  the  duties 
required  of  him  as  such  collector  for  1884,  in  the  time  and 
manner  prescribed  by  law,  nor  deliver  up  all  books,  moneys 
and  papers  pertaining  to  his  office,  as  collector,  to  his  suc- 
cessor, nor  to  the  person  or  persons  authorized  to  receive 
the  same.  Three  breaches  are  assigned,  as  follows :  And  for 
assignment  of  a  breach  of  the  conditions  of  said  writing 
obligatory,  the  plaintiff  says  that  said  Frank  P.  Gillespie 
failed,  neglected  and  refused  on  or  before  the  10th  day  of 
April,  1885,  to  make  a  sworn  statement  of  the  total  amount 
and  kind  of  taxes  received  by  him  as  such  collector  of  taxes 
for  said  county,  for  the  use  and  benefit  of  said  county, 
either  bv  himself  or  from  the  town  and  district  collectors  of 
said  county ;  omitted  and  neglected  to  so  report,  and  make 
a  sworn  statement  of  a  large  amount  of  money  collected  by 
him,  to  wit,  the  sum  of  $20,702.42,  of  taxes  collected  by 
him  for  the  year  1S84,  which  had  therefore  been  extended 
on  the  tax  books  for  said  year  by  the  county  clerk  of  said 
county  for  collection ;  and  said  Frank  P.  Gillespie,  as  col- 
lector, ill  his  final  settlement  with  the  county  board  and 
county  clerk  of  said  county,  failed,  neglected,  and  refused 
to  report  and  account  for  a  large  sum  of  money,  to  wit, 
S20,7<)2.42,  which  he  had  collected,  as  such  collector,  for  the 
use  of  said  county,  for  the  purpose  of  making  payment  of 
interest  on  certain  bonds  of  the  county  of  Richland,  which 
tax  had  been  extended  on  the  collector's  books  by  the  county 
clerk ;  and  said  Frank  P.  Gillespie,  as  collector,  only  ac- 
counted for  and  paid  over  for  the  purpose  aforesaid  tlie  sum 
of  $20,102.16,  and  retained  the  balance  to  his  own  use. 

And  for  further  assignment  of  a  breach  of  the  writing 
obligatory,  the  plaintiff  says  that  the  county  of  Eichland 
owed  certain  registered   bonds,  and  pursuant  to  law  the 
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auditor  of  the  State  of  Illinois  certified  to  the  county  clerk 
of  Richland  County  the  amount  to  be  raised  by  taxation 
for  that  year  to  meet  said  outstanding  obligations,  and  that 
the  county  clerk  extended  on  the  tax  books  of  Richland 
County  for  said  purpose  the  sum  of  §20,702.42;  that'the  same 
Avas  collected  by  said  Frank  P.  Gillespie,  as  collector  afore- 
said; that  upon  settlement  with  the  auditor  and  treasurer 
of  the  State  of  Illinois  as  required  by  law,  said  Frank  P. 
Gillesixie  paid  to  the  treasurer  of  tlie  State  of  Illinois  for  the 
purpose  aforesaid,  the  sum  of  §20,158.16;  that  there  still 
remains'in  the  possession  of  Frank  P.  Gillespie,  as  collector, 
the  sum  of  $004.20,  collected  over  and  above  the  amount 
demanded  for  the  j)urpose  of  ])aying  interest  on  said  bonds, 
and  said  Fnink  P.  Gillespie  failed,  neglected  and  refused  to 
account  for  anid  pay  over  to  himself,  as  treasurer  of  Rich- 
land County,  said  sum  of  $r)O4.20,  but  converted  the  same  to 
his  own  use.  And  for  further  assignment  of  the  breach  of 
the  condition  of  said  writing  obligatory,  said  plaintiff  says 
that  in  settlement  with  the  board  of  supervisors  of  said 
county,  as  collector  of  taxes  for  the  year  1884,  he,  the  said 
Frank  P.  Gillespie,  as  such  collector,  charged  and  received 
credit  in  his  settlement  with  tlie  board  of  supervisors  the  fol- 
lowin^r  sums  of  money  to  which  he  was  not  entitled,  to  wit: 

Errors  and  abatements,  R.  R.  B.  tax §  13.92 

Insolvencies,  R.  R.  B.  tax 45.59 

Errors  and  abatements,  county  tax 15.38 

Insolvencies,  county  taxes 39.18 

Over  credit  April  vouchers 10.00 

Over  salary ' 201.95 

Jlaking  total  credits §380,02 

erroneously  allowed  in  his  settlement  with  said  board  of 
supervisors,  which  said  sums  belonged  to  the  county  of 
Richland. 

The  declaration  concludes  with  proper  averments. 

To  this  declaration  the  defendants  interposed  the  follow- 
ing demurrer :  "  Ko w  come  the  defenthmts,  by  T.  W.  Hutch- 
inson, attorney,  and  demur  to  the  declaration  filed  in  said 
cause  and  to  each  of  the  so-caUed  breaches  of  the  conditions 
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of  said  bonds,  and  say  that  the  same  are,  and  each  of  said 
breaches  is,  insufficient  in  law. 

They  also  assign  the  following  special  causes  of  demurrer, 
to  wit : 

First.  The  first  breach  does  not  state  the  amount  of  tax 
that  was  levied  for  county  purposes  in  the  year  IS 84. 

Second.  It  does  not  show  that  the  so-called  tax  was 
extended  by  virtue  of  any  levy  for  county  purposes. 

Third.  The  statement  that  the  monevs  named  were  for 
the  use  of  Richland  County,  is  only  the  legal  opinion  of  the 
pleader.  The  fact  that  a  levy  of  taxes  for  county  purposes 
was  made,  and  the  amount  of  it,  or  the  rate  and  equalized 
valuation  of  the  property  in  the  county,  ought  to  be  set  forth 
so  that  the  court  can  see  whether  the  same  is  county  funds, 
for  which  this  suit  will  lie. 

Fourth.  The  second  alleged  breach  is  defective,  in  not 
stating  what  amount  or  rate  was  levied  for  county  purposes 
for  that  year. 

Fifth.  In  stating  only  the  pleader's  conclusion  of  the 
ownership  of  the  fund  sued  for,  not  stating  the  amount  of 
levy,  nor  indeed  that  there  was  any  levy,  the  levy,  the*  rate 
or  amount  thereof,  the  equalized  valuation  of  property  in 
said  county,  should  be  shown,  and  all  other  facts  (not  con- 
clusions), so  that  the  court  can  see  and  determine  the  pro- 
prietorship of  all  funds. 

Sixth.  The  statement  that  the  auditor  certified  to  the 
county  clerk  the  amount  required  to  pay  interest  on  regis- 
tered bonds,  pursuant  to  law,  is  bad  on  its  face.  The  law 
requires  the  auditor  to  certify  the  number  of  cents  on  each 
$100  to  be  extended  by  the  county  clerk.  The  plaintiff 
ought  to  be  required  to  state  the  facts  and  not  to  be  allowed 
to  avoid  them  by  a  general  statement,  as  was  done  here. 

Seventh.  The  third  breach  contains  items  not  chargeable 
to  the  defendants  in  any  case.  "  Some  of  them  are  proper 
charges  (if  true)  in  an  account  with  a  treasurer,  but  not 
proper  charges  against  a  collector. 

Eighth.  The  item  of  over  salary  is  not  a  matter  of 
suit  on  a  collector's  bond  and  ought  to  be  stricken  out. 
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Ninth.  The  several  breaches  assigned  fail  to  state  the 
valuation  of  property  as  equalized  in  Ilichland  Count3^  This 
is  necessary,  because  fraud  is  relied  upon  by  the  plaintiff, 
and  without  a  knowledge  of  this,  as  well  as  the  amount 
of  levy,  the  pleading  does  not  put  the  court  in  possession  of 
the  necessary  facts. 

Tenth.  In  the  third  assignment  of  breach  the  charge  of 
S261.95  for  over  salary,  and  the  charge  of  $10  of  over  credit 
on  April  vouchers,  are  both  mattera  not  chargeable  in  an 
action  on  a  collector's  bond. 

The  other  four  items  charged  in  said  breach  are  charge- 
able in  this  suit,  being  matters  arising  upon  a  tax  levied  to 
pay  interest  on  registered  bonds,  and  the  levy  is  a  State 
matter  and  settled  with  the  auditor  of  the  State  instead  of 
the  county  board,  wherefore  defendants  pray  judgment,  etd 

T.  W.  Hutchinson, 
WiTCHER  &  Van  IIoorebeke." 

Counsel  for  defendants  devote  much  space  of  their  printed 
argument  upon  this  branch  of  the  case,  to  a  discussion  of  the 
same  matters  already  disposed  of  by  us  in  deciding  the  mo- 
tion* to  dismiss  tliis  ap^ieal.  They  contend  again  that  by  the 
provisions  of  Chap.  1 13,  "  Railroad  and  Improvement  Aid 
Bonds,"  and  Chap.  120,  "  Eevenue  Act,"  the  sum  claimed  in 
the  first  and  second  breaches  assigned  was  part  of  the  State 
fund  and  should  have  been  paid  to  the  State  treasurer,  and 
on  failure  to  make  such  payment  the  State  auditor  must 
bring  this  suit  as  provided  in  Sees.  259  and  260  of  tlie  Revenue 
Act.  We  hold  adversely  to  this  contention  and  have  given 
our  reasons  therefor,  hence  it  is  unnecessary  to  go  over  the 
same  ground  again. 

In  the  first  breach  assigned  it  is  averred  that  Gillespie 
failed,  neglected  and  refused,  on  or  before  the  10th  day  of 
April,  18S5,  to  make  a  sworn  statement  of  the  total  amount 
of  taxes  received  bv  him  as  such  collector  of  taxes  for  said 
county,  for  the  use  and  benefit  of  said  county;  omitted  and 
neglected  to  so  report  and  make  a  sworn  statement  of 
$20,7()2.4:2  of  taxes  collected  by  him  for  1884,  which  had 
theretofore  been  extended  on  the  tax  books  for  said  year  by 
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the  county  clerk  for  collection,  and  as  collector  in  his  final 
settlement  with  the  county  board  and  county  clerk,  failed, 
neglected  and  refused  to  report  and  account  for  $20,702.4:2, 
which  he  had  collected  as  such  collector  for  the  use  of  said 
county,  to  pay  interest  on  certain  bonds  of  Richland  County, 
which  tax  had  been  extended  on  the  collector's  books  by  the 
county  clerk,  and  Gillespie  as  collector,  only  accounted  for 
and  paid  over  for  the  purpose  aforesaid,  §20,158.16,  and 
retained  the  balance  to  his  own  use. 

The  special  grounds  for  demurrer  set  up  to  this  breach 
are :  "  That  it  does  not  state  the  amount  of  tax  that  was 
levied  for  county  purposes  in  the  year  1884."  "  It  does  not 
show  that  the  so-called  tax  was  extended  by  virtue  of  any 
levy  for  county  purposes."  "  The  statement  that  the  moneys 
named  were  for  the  use  of  Richland  County,  is  only  the  legal 
conclusion  of  the  pleader.  The  fact  that  a  levy  for  county 
purposes  was  made,  and  the  amount  of  it,  or  the  rate  and 
equalized  valuation  of  the  property  in  the  county,  ought  to 
be  set  forth  so  that  the  court  can  see  whether  same  is  county 
funds,  for  which  this  suit  will  lie." 

The  first  breach  is  not  obnoxious  to  the  special  demurrer 
upon  the  grounds  set  forth  and  relied  on.  It  was  unneces- 
sary to  aver  said  tax  was  extended  by  virtue  of  any  levy. 
The  averment  that  Gillespie  had  collected  the  money  named 
as  such  collector,  for  the  use  of  the  county,  was  not  a  con- 
clusion of  law,  but  an  averment  of  fact  admitted  by  the 
demurrer  to  be  true,  and  it  was  not  necessary  to  set  out  that 
a  levy*for  county  purposes  was  made,  and  the  amount  of  it, 
or  the  rate  and  equalized  value  of  the  property  in  the  county. 
Without  such  averments,  a  good  cause  of  action  is  set  up  in 
this  breach.  By  sufficient  averments  it  appears  that  Gilles- 
pie had  failed,  neglected  and  refused  to  perform,  duties  as 
collector,  required  of  him  by  the  statute,  and  violative  of 
the  condition  of  the  bond  sued  on;  that  as  such  officer  he 
had  failed,  neglected  and  refused  to  report  and  account  for 
a  balance  of  $604.26  remaining  in  his  hands  as  collector,  of 
taxes  collected  by  him  as  such  collector,  for  1884,  for  the 
use  of  the  county,  and  retained  that  sum  to  his  own  use. 
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Ue  and  his  sureties  can  not  be  heard  to  sav  the  levy  was 
not  properly  made,  or  the  tax  collected  without  proper 
authority.  He  collected  and  received  it  by  virtue  of  his 
office,  and  it  was  his  duty  to  report  and  account  for  the  same 
and  charge  it  to  himself  as  treasurer.  In  People  v.  Iloover, 
92  111.  575,  it  was  held  when  a  treasurer  in  counties  under 
township  organization  receives  taxes  belonging  to  the 
county,  he  will  be  considered  as  holding  the  same  as  col- 
lector until  ho  reports  them  to  the  county  clerk,  as  reijuired 
bv  Sec.  120  of  the  Revenue  Act,  and  his  sureties  are  liable. 
The  bond  of  collector  secures  the  performance  of  duties  not 
covered  by  his  bond  as  treasurer. 

In  Lovingston  v.  Trustees,  99  111.  504,  it  was  insisted 
the  law  misaj)propriated  the  fund  collected  by  defendant, 
Lovingston,  as  township  treasurer,  and  the  board  had  no 
constitutional  rights  to  the  fund,  hence  could  not  recover 
even  if  Lovingston  was  not  entitled  to  it.  J/eld^  that  even 
if  trustees  were  not  entitled  to  it,  he  received  it  for  them  as 
their  officer,  and  if  the  corporation  was  not  entitled  to  it, 
still  the  corporation  would  be  liable  to  refund  it  and  should 
have  the  money  to  meet  the  liability,  and  the  treasurer  had 
no  TifAit  to  hold  the  money. 

In  People  v.  Cooper,  10  111.  App.  384,  one  of  the  defenses 
relied  on  was  that  part  of  the  sum  Cooper  collected,  as 
collector,  was  levied  Avithout  authority  of  law,  and  the 
citv  could  not  recover.  IIcIfL  that  if  there  w^as  irre^u- 
larity  in  the  levy  of  the  tax,  the  collector  could  not  raise 
the  question  when  he  was  called  u])on  to  pay  over  \rhat  he 
had  collected.  He  had  received  the  money  for  the  use  of 
the  city  and  he  should  account  for  it.  That  it  was  not  ma- 
terial that  those  from  whom  he  had  collected  it  might  have 
resisted  payment.  Citing  Cooloy  on  Taxation,  498-0,  and 
cases  there  cited;  Burroughs  on  Tdxation,  204;  Coons  v. 
People,  70  111.  390;*  Lovingston  v.  Trustees,  8uj)ra.  In  the 
opinion  it  is  also  said:  "Were  this  a  proceeding  between 
the  tax-payer  on  the  one  side  and  the  collector  and  city  on 
the  other,  to  prevent  the  payment  of  the  tax,  or  the  appli- 
cation of  it  after  its  collection,  then   the  question  would 
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])roperly  arise  whether  it  was  levied  and  collected  accord- 
ing to  law,"  and  Virden  v.  Needles,  98  111.  370,  would  be  in 
point.  But  such  is  not  the  case  under  consideration.  This 
is  only  a  case  where  the  city  is  calling  upon  the  collector  to 
pay  over  money  which  he  has  collected  for  its  use,  and  in 
such  a  proceeding  he  can  not  objcc'  that  the  tax  was  col- 
lected without  proper  authority.  The  distinction  is  thus 
clearly  drawn  between  cases  of  this  character  and  cases 
cited  by  defendants  wherein  a  taxpayer  is  resisting  the  col- 
lection of  an  illegal  tax,  and  greater  particularity  is  re- 
quired in  averments  of  the  declaration. 

It  also  suggested  that  said  breach  is  double  and  repug- 
nant. "  Double,  because  the  failure  to  report  should  be 
averred  in  a  separate  breach;  so  the  failure  to  account. 
Repugnant,  because  it  avers  his  failure  to  report  and  ac- 
count for  $20,762.42  for  the  use,  etc.,  and  in  the  next  clause 
it  avers  that  he  did  account  for  $20,158.16  of  that  sum,  and 
retained  the  balance."  The  "Special  demurrer  does  not  in- 
clude these  objections  and  they  can  only  be  raised  by  special 
demurrer. 

It  is  further  urged  that  there  is  no  averment  in  either  of 
the  three  breaches  of  a  demand  upon  Gillespie,  as  required 
by  Sec.  245  of  the  Revenue  Act.  That  section  provides 
that  suit  may  be  brought  upon  collector's  bond  if  he  fails 
to  make  the  reports  and  payment  required,  by  preceding 
sections,  within  Jive  days  after  the  time  specified,  or  after 
demand  made.  If  demand  was  necessary,  which  we  do  not 
concede,  it  could  only  be  requ'r3d  in  case  it  was  desired  to 
bring  suit  before  the  expiration  of  the  five  days;  after  that 
period,  the  collector,  failing  to  make  reports  and  payments 
as  required,  would  be  in  default  without  demand  made. 

But  we  understand  when  an  officer  has  received  money, 
which,  by  the  terms  of  the  law  prescribing  the  duties,  he  is 
required  to  dispose  of  in  a  specified  mode  by  a  particular 
time,  and  fails  to  do  so,  then  to  avoid  liability  he  must  ac- 
count for  its  proper  and  legal  disposition.  Coons  v.  People, 
76  111.  383.  The  special  causes  of  demurrer  to  the  second 
breach  assigned  are  substantially  like  those  in  the  special 
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demurrer  to  the  first  breach,  and  for  the  reasons  already 
given,  we  tiiinlc  the  general  and  special  demurrer  was  im- 
properly sustained  to  said  second  breach.  The  demurrer  to 
the  third  breach  assigned  was  properly  sustained.  Some  of 
the  items  therein  averred  were  proper  charges  against  de- 
fendant in  his  account  as  county  treasurer,  but  for  which 
the  sureties  upon  his  collector's  bond  are  not  liable.  We  do 
not  wish  to  be  understood,  however,  as  deciding  that  the 
item  "  over  salary  "  is  included  among  the  items  for  which 
defendants  are  not  liable. 

The  judgment  is  reversed  for  the  error  in  sustaining  the 
general  and  special  demurrer  to  the  first  and  second  breaches 
assigned,  and  cause  remanded. 

Reversed  and  remand^ 


McCormick  Harvesting  Machine  Company 

V. 

Rosa  Adele, 


Appeal  and  Error— Variance — Real  Property — Injury  to  Eailroad 
Embankment. 


1.  The  rule  is  inflexible  that  in  order  to  take  advantage  in  an  appel- 
late court  of  any  improper  ruling  of  the  trial  court  which  does  not  relate 
to  the  pleadings,  or  appear  upon  the  face  of  the  judgment  itself,  the  im- 
proper ruling  and  exception  tliereto  must  be  preserved  in  and  by  a  proper 
bill  of  exceptions. 

2.  Errors  assigned  in  the  case  presented,  challenging  the  correctness  of 
the  rulings  of  the  trial  court  in  refusing  to  set  aside  the  verdict  of  the 
jury  and  refusing  to  grant  a  new  trial,  will  not  be  considered,  the  mo- 
tion for  a  new  trial  set  out  in  the  bill  of  exceptions  being  followed  by  the 
statement  in  substance  that  the  defendant  then  and  there  excepted  "to 
such  judgment,"  it  not  appearing  that  any  exception  was  taken  to  the 
action  of  the  court  overruling  the  motion  for  a  new  trial. 

3.  The  question  of  variance  between  the  evidence  and  the  declaration 
in  a  given  case  can  not  be  raised  where  no  objection  and  exception  was 
interposed  to  any  evidence  introduced. 
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4.  In  an  action  brought  to  recover  for  injury  done  real  property 
through  building  a  railroad  embankment  in  front  thereof,  this  court  holds 
that  tliere  is  notliing  in  the  contention  that  plaintiff  is  bound  to  prove 
title  in  fee  simple  under  the  averment  that  she  was  the  owner  and  pos- 
sessor of  the  lot,  and  that  it  would  be  enough  if  she  proved  she  was  in 
possession  thereof,  and  was  injured  in  her  peaceable  possession,  and  thus 
damaged  by  a  wrongdoer,  and  all  these  facts  were  proven  by  evidence 
not  excepted  to>  and  that  at  least  after  verdict,  a  recovery  would  be  sus- 
tained.   In  toi*t  a  plaintiff  may  prove  a  part  of  his  cliarge  and  recover. 


X 


[Opinion  filed  June  26,  1893.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  B.  II.  Canby,  Judge,  presiding. 

Messrs.  Cockrell  &  Moyees,  attorneys  for  appellant. 

Messrs.  M.  Millaed  and  Jesse  M.  Feeels,  for  appellee. 

Mr.  Justice  Green.  The  judgment  appealed  from  was 
for  $850  damages  and  costs  of  suit  against  appellant  for  the 
injury  and  damage  to  appellee  resulting  from  the  construc- 
tion and  maintenance  of  an  embankmeat  and  railway  track 
by  ap|)ellant  ih  front  of  the  premises  of  ap])ellee  in  the  city 
of  East  St.  Louis.     The  following  errors  are  assigned  : 

First.  The  court  erred  in  admitting  improper  testimony 
on  the  part  of  the  plaintiff. 

Second.  The  court  erred  in  refusing  to  admit  proper  tes- 
timony offered  on  the  part  of  the  defendant. 

Third.  The  court  erred  in  giving  improper  instructions 
to  the  jury  on  the  part  of  the  plaintiff. 

Fourth.  The  court  erred  in  refusing  to  properly  instruct 
the  jujy  on  the  part  of  the  defendant. 

Fifth.  The  court  erred  in  not  setting  aside  the  verdict  of 
the  jury. 

Sixth.  The  court  erred  in  refusing  to  grant  a  new  trial 
to  the  defendant. 

Seventh.  The  court  erred  in  rendering  judgment  for  the 
plaintiff  and  against  the  defendant. 

The  bill  of  exceptions  does  not  show  that  any  exception 
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was  taken  on  behalf  of  appellant  to  the  ruling  of  the  trial 
court  in  admitting  or  refusing  to  admit  evidence,  or  in  giv- 
ing or  refusing  to  give  instructions,  hence  we  can  not  con- 
sider the  first,  second,  third  and  fourth  errors  assigned. 
The  rule  is  inflexible  that  in  order  to  take  advantage  in  an 
appellate  court  of  any  imi)roper  ruling  of  the  court  during 
the  trial  of  a  cause  which  does  not  relate  to  the  pleadings 
or  appear  upon  the  face  of  the  judgment  itself,  the  improper 
ruling  and  exception  thereto  must  be  preserved  in  and  bv  a 
prop3r  bill  of  exceptions.  Martin  v.  Foulke,  114  111.  2;)6; 
Graham  V.  People,  115  111.  500;  Fireman's  Ins.  Co.  v.  Peck, 
126  111.  49;  StefTy  v.  The  People,  130  111.  08. 

The  fifth  and  sixth  errors  assiscned  challeni^e  the  correct- 
ness  of  the  rulings  of  the  trial  court  in  refusing  to  set  aside 
the  verdict  of  the  jury,  and  refusing  to  grant  a  new  trial. 

Jn  the  bill  of  exceptions  the  motion  for  a  new  trial  is  set 
out,  and  then  follows  this  statement :  "  But  the  court  over- 
ruled the  motion  and  rendered  a  judgment  in  accordance 
with  the  finding  of  the  jury'.  To  the  rendition  of  which 
judgment  the  defendant  then  and  there  excepted."  By  this 
language  we  undei*stand  it  was  the  rendition  of  the  judg- 
ment that  defendant  excepted  to,  and  no  exception  was 
taken  to  the  action  of  the  court  overruling  the  motion  for 
a  new  trial.  The  overruling  of  the  motion  was  one  act, 
preceding  another  distinct  and  separate  act,  viz.,  "  rendering 
judgment  in  accordance  with  the  finding  of  the  jury,"  and 
an  exception  to  the  latter  does  not  reach  back  and  apply 
to  the  former  ruling.  Such  being  the  condition  of  the  rec- 
ord we  feel  precluded  from  the  consideration  of  the  fifth 
and  sixth  errors  assigned.  The  seventh  and  last  error  as- 
signed is,  rendering  judgment  for  the  plaintiff  and  against 
the  defendant.  No  suggestion  is  made  that  the  judgment 
is  technicallv  defective  either  in  form  or  substance,  and  the 
verdict  having  been  sustained  by  overruling  the  motion  for 
a  new  trial  without  exception,  a  judgment  for  the  amount 
of  damages  assessed  and  costs,  must  necessarily  and  prop- 
erly follow,  and  the  seventh  error  is  not  well  assigned.  In 
the  printed  argument  filed  on  behalf  of  appellant  it  is  insisted 
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the  jiidgraent  should  be  reversed  because  the  averment  in 
plaintiff's  declaration  is,  that  she  was  the  owner  and  posses- 
sor of  the  lot  in  question,  and  the  proof  is  she  was  a  tenant 
for  life;  hence  there  was  a  fatal  variance  between  the  al- 
legata and  probata;  that  furthermore  she  could  not  recovei* 
for  injury  to  her  possession  under  said  averment,  but  was 
required  to  prove  ownership  in  fee  as  well  as  possession,  and 
that  as  life  tenant  she  could  not  recover  if  the  owner  in  fee 
of  said  lot  could  not  recover,  and  that  the  evidence  showed 
the  property  was  increased  in  value  by  the  building  of  the 
railway  switch  and  therefore  the  owner  in  fee  could  not  have 
maintained  a  suit  against  appellant  for  the  construction  of  it. 
If  the  condition  of  the  record  permitted  us  to  examine  and 
decide  the  questions  thus  presented  we  could  not  sustain  the 
contention  that  the  judgment  ought  to  be  reversed,  for  the 
reasons  suggested.  The  question  of  variance  cuts  no  figure, 
inasmuch  as  no  objection  and  exception  was  interposed  to  any 
evidence  introduced.  There  was  a  conflict  of  evidence  as  to 
the  effect  of  building  the  embankment  and  switch  in  so  far 
as  it  affected  the  value  of  the  premises;  therefore  it  can  not 
be  assumed,  as  appellant  insists,  that  the  evidence  establishes 
the  fact  that  the  property  was  thereby  increased  in  value. 
As  to  the  other  point,  that  plaintiff  was  bound  to  prove  title 
in  fee  simple  under  the  avennent  that  she  was  the  owner 
and  possessor  of  the  lot,  it  would  seem,  if  she  proved  she 
was  in  possession  thereof,  and  was  injured  in  her  peaceable 
possession  and  th.us  damaged  by  a  wrongdoer,  and  all  these 
facts  were  proven  by  evidence  not  excepted  to,  that  at  least 
after  verdict,  a  recovery  would  be  sustained.  In  tort  a 
plaintiff  may  prove  a  part  of  his  charge  and  recover.  111. 
&  St.  L.  E.  R.  Co.  V.  Cobb,  94  111.  55. 

We  discover  no  reason  for  reversing  the  judgment  and  it 
is  affirmed. 

Judgment  affirmed. 


voi,xLvir» 
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.  ,^  -.  East  St.  Louis  Electric  Street  Railroad  Compa>'y 

W    438  TO 

.«9jw5  Jennie  Stout. 

street  Railways — Negligence — Personal  Injuries — New  Trial, 

1.  Assignments  of  eiTor,  not  discussed  in  the  argiunent  upon  appeal, 
must  be  consideretl  waived. 

2.  No  exceptions  l>eing  preserved  as  to  instaiictions,  this  court  will 
not  consider  errora  assigned  thereon. 

8.  In  Hie  case  presented,  the  trial  having  been  before  a  jury,  tlie  trial 
court  overruled  the  motion  for  a  new  trial,  and  rendered  a  judgment 
in  accordance  with  the  finding  of  tlie  jury,  to  w^hich  rendition  the 
appellant  excepted;  no  exception  having  been  saved  as  to  the  ruling 
upon  such  motion,  the  court  holds  tliat  the  errors  assigned  can  not  be 
considered  by  it. 

[Opinion  filed  June  26,  1893.] 

Api'eal  from  the  Citv  Court  of  East  St.  Louis,  Illinois: 
the  Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  Cockrell  &  Moyers,  for  appellant. 

Messrs.  Jesse  M.  Freels  and  A.  Flannioan,  for  appellee. 

Mr.  Justice  Sample.  The  appellee  recovered  a  judg- 
ment for  the  sum  of  §1,000  for  an  injury  alleged  to  have 
been  caused  by  the  negligence  of  the  appellant.  There  are 
seven  different  assignments  of  error.  The  first  four  relate 
to  the  admission  and  refusing  to  admit  evidence,  the  giving 
and  refusing  to  give  instructions.  The  first  two,  relating 
to  the  ruling  of  the  court  as  to  the  admission  of  evidence, 
are  not  discussed  in  the  argument,  and  are  therefore 
considered  waived:  No  exceptions  were  preserved  as  to  the 
instructions  and  therefore  w^e  are  precluded  from  consider- 
ing those  errors  assigned. 

The  other  errors  are  as  follows : 
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Fifth.  The  court  erred  in  not  setting  aside  the  verdict 
of  the  jury. 

Sixth.  The  court'  erred  in  not  granting  to  the  defend- 
ant a  new  trial. 

Seventh.  The  court  erred  in  rendering  judgment  on  the 
verdict  of  the  jury. 

The  only  exception  preserved,  which  is  claimed  by  appel- 
lant to  authorize  the  foregoing  assignments  of  error,  is  as 
follows : 

"  But  the  court  overruled  the  motion  (for  new  trial),  and 
rendered  a  judgment  in  accordance  with  the  finding  of  the 
jury.  To  the  rendition  of  which  judgment  the  defendant 
— ^appellant — then  and  there  excepted."  This  case  was 
tried  before  a  jury,  hence,  to  affect  the  yerdict,  it  was  nec- 
essary that  a  motion  for  a  new  trial  should  be  made.  It  is 
not  necessary  to  cite  authorities  on  such  a  point.  This 
motion  was  made  and  the  reasons  in  writing  are  preserved 
in  the  bill  of  exceptions.  This  motion  w^as  overruled  by 
the  court,  to  which  ruling  no  exception  was  preserved  in 
the  bill  of  exceptions — the  only  ])}ace  the  exception  can 
be  preserved.     Gould  v.  Howe,  127  111.  251. 

The  exception  was  preserved  to  the  rendition  of  the 
judgment. 

The  overruling  of  the  motion  for  a  new  tri§.l  and  the  ren- 
dition of  the  judgment  on  the  verdict  are  separate  and  dis- 
tinct steps  in  the  trial. 

The  fact  that  these  are  successive  steps,  does  not  render 
them  any  the  less  distinct,  than  if  they  had  been  the  first 
and  last  steps  of  the  trial. 

The  exception  does  not  purport  to  be  to  the  action  of  the 
court,  in  overruling  the  motion  for  new  trial  and  in  render- 
ing judgment  on  the  verdict,  but  the  exception  is  confined 
to  the  action  of  the  court  in  rendering  judgment  on  the  ver- 
dict. The  case  having  been  tried  before  a  jury,  such  an 
exception  could  be  of  no  avail  to  the  appellant,  and  it  was  a 
proceeding  unknown  to  the  practice. 

The  statute  clearly  requires  an  exception  to  be  preserved 
to  the  decision  of  the  court  overruling  the  motion  for  new 
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trial.  Sec.  61,  Chap.  110,  111.  Stats.,  provides  that  "  excep- 
tions taken  to  decisions  of  the  court  overruling  motions  for 
new  trials,  shall  be  allowed;  and  the  party  excepting  may 
assign  for  error  any  decision  so  excejytedP  We  feel  con- 
strained to  hold  that  the  exceptions  preserved  in  this  record 
do  not  permit  u§  to  consider  the  errors  assigned. 

Judijiiient  affirmed. 


Lewis  Kamp 

V. 

The  Branch  Crooks  Saw  Company. 

«■ 

Negotiable  Instruments — Note, 

In  an  action  brought  upon  a  promissory  note  'given  under  a  certain 
contract,  whereby  the  payees  agreed  to  indemnify  the  maker  against 
liability  as  guarantor  of  certain  bonds,  defendant  setting  up  the  non- 
performance of  the  condition  of  the  indemnifying  bond,  this  court  holds 
that  such  defense,  if  true,  would  be  no  defense  to  the  case  presented;  that 
the  demurrer  to  said  plea  was  proi)erly  sustained;  that  there  is  nothing 
in  the  error  assigned  as  to  the  manner  of  entering  judgment  herein, 
and  that  the  same  must  stand. 

• 

•  [Opinion  filed  June  26,  1893.] 

Appeal  from  the  County  Court  of  Wabash  County;  the 
Hon.  II.  J.  Henning,  Judge,  presiding. 

Mr.  M.  F.  IIosKiNsoN,  for  appellant. 

Messrs.  Mundy  &  Organ,  fot  appellee. 

M 

Mr.  Justice  Green.  The  bill  of  exceptions  does  not 
purport  to  contain  all  the  evidence  introduce  by  both  par- 
ties during  the  trial,  hence  the  only  errors  assigned  that  we 
can  rule  upon,  are  the  first  and  third.  The  first  error 
assigned  is : 

"  The  court  erred  in  sustaining  the  plaintiff's  demurrer  to 
the  third  plea.   The  plea  avers  that  the  note  sued  on  was  made 
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by  defendant  in  consideration  of  the  giving  of  an  indemni- 
fying bond  by  the  payee  and  others,  to  defendant  and  others, 
who,  as  guarantors,  were  liable  for  the  payment  of  eight 
bonds  of  $5,000  each,  issued  by  the  Standfird  Manufacturing 
Company  of  Mt.  Carmel,  Illinois.  That  by  the  condition  of 
said  indemnifying  bond  the  obligors  wer^to  pay  the  eight 
bonds,  if  the  corporation  failed  to  do  so,  and  were  to  indem- 
nify said  guarantors  against  the  payment  thereof.  ^That 
$15,000,  principal  and  interest  of  said  bonds  is  due,  and  the 
obligors  in  the  indemnity  bond  failed  and  refused  to  pay 
the  same,  by  reason  of  which  failure  suit  was  brought  on 
said  corporation  bonds.  That  said  suit  is  still  pending,  and 
appellant  is  one  of  the  defendants. 

By  the  averments  of  this  plea  it  is  manifest  the  payment 
of  the  note  was  not  made  dependent  upon  the  performance 
of  the  condition  in  the  indemnity  bond,  or  that  a  failure  to 
fulfil  such  condition  should  release  the  maker. 

The  execution  and  delivery  of  the  bond  to  said  guarantors 
and  the  risk  and  burden  assumed  by  the  obligors,  was  the 
consideration  for  the  note,  and  is  still  retained  by  appellant 
and  his  co-guarantors.  If  a  judgment  is  rendered  for  plaint- 
iffs in  the  suit  on  the  corporation  bonds,  and  the  obligors 
in  the  indemnity  bond  fail  to  perform  the  condition,  and 
the  obligees  are  thereby  damnified,  the  latter  can  maintain 
a  suit  and  recover  their  damao^es  for  the  breach  of  such 
condition.  The  averments  of  the  plea  set  up  no  legal  de- 
fense to  the  note  sued  on,  and  the  demurrer  was  properly 
sustained.  The  third  error  assigned  is :  "  The  court  erred 
in  entering  judgment  for  the  amount  found  due  on  the  note, 
and  the  amount  found  due  as  attornev's  fees  separately." 

As  we  understand  the  record,  the  judgment  entered  is  an 
entirety  for  the  sum  of  $268.75,  made  up  of  two  items : 
$245.83,  the  amount  found  to  be  due  on  the  note,  and 
$22.90  for  attorney's  fees.  The  judgment  is  for  a  sum  cer- 
tain, and  the  payment  of  that  sum  would  discharge  appel- 
lant from  all  liability  in  respect  of  the  cause  of  action  set 
up  in  the  declaration. 

The  third  error  is  not  well  assigned  and  the  judgment  is 
affirmed.  Judgment  affii^^ned. 
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&»    596  y, 

Jane  Worthen, 


Negotiable  Instruments — Notes — Consideration — Failure  of, 

1.  Where  a  husb?n(l  acts  as  the  a.ojent  of  his  wife  in  a  business  trans- 
action, the  knowledge  he  acquires  while  so  acting,  is,  in  law,  the  knowl- 
edge of  the  wife. 

2.  The  question  of  the  interpretation  of  a  written  contract  is  for  the 
court. 

3.  Declarations  of  an  agent,  made  at  a  time  when  not  engaged  in  the 
transaction  of  the  principal's  business,  are  not  admissible  as  original  evi- 
dence against  the  principal.  The  act  and  the  declaration  must  unite  in 
order  to  make  such  declarations  original  evidence. 

4.  No  contingent  event  that  may  happen  after  the  transfer  of  a 
promissory  note,  can  affect  its  negotiabihty. 

5.  In  an  action  brought  to  recover  upon  a  promissory  note,  the  plaint- 
iff being  the  assignee  thereof,  the  same  being  given  for  one  year's  rent 
of  a  certain  farm  rented  under  a  five  years'  lease,  it  providing  that  in 
case  of  damage  from  high  water  the  rent  should  be  reduced  according 
to  the  damage  doUe,  the  fact  being,  that  no  damage  from  such  cause 
occurred  until  after  the  transfer  of  the  note,  this  court  holds,  said  note 
having  been  transferred  as  collateral  security  for  an  indebtedness  less 
than  its  face,  that  as  to  such  sum  the  judgment  for  the  plaintiff  could 
not  be  disturbed,  but  that  as  to  the  residue,  any  defense  could  be  inter- 
posed as  to  the  assignee,  that  could  have  been  raised  Ijetween  the  origi- 
nal parties. 

[Opinion  filed  June  26,  1893.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  Joseph  P.  Robarts,  Judge,  presiding. 

Mr.  E.  J.  Stephens,  for  appellant. 

Messrs.  Smith,  McElvain  &  IIerbert,  for  appellee. 

Mr.  Justice  Sample.  Appellee,  as  assignee  of  a  note 
made  by  appellant  to  Vanover,  of  date  August  27,  1891, 
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due  one  year  after  date,  for  $500,  given  for  the  rent  of  a 
farm,  brought  this  suit  and  obtained  a  verdict  for  $365, 
which  was  sustained  by  the  court. 

The  defense,  set  up  by  special  plea,  was  that  the  consid- 
eration of  the  note  was  the  yearly  rental  of  a  farm,  located 
in  the  Mississippi  bottom,  which  was  subject  to  overflow, 
and  that  the  written  lease  therefor,  which  was  concurrent 
with  the  note,  provided  that  in  case  the  water  did  overflow 
or  damage  the  crops  on  said  land,  then  that  the  rent  should 
be  reduced  according  to  the  damage  done;  that  before  said 
note  matured,  the  water  did  overflow  said  land,  and  dam- 
aged the  crops  thereon  to  the  amount  of  $1,500,  whereby 
the  consideration  of  said  note  has  wholly  failed,  and  that 
the  plaintiff,  before  the  assignment  of  the  note  to  her,  had 
full  notice,  etc. 

The  evidence  shows  the  following  state  of  facts :  that 
Simon  Worthen,  the  husband  of  the  plaintiff,  was  security 
for  the  lessor,  Vanover,  on  a  note  to  the  Harrison  Machine 
Works,  on  which  judgment  had  been  taken  in  the  Circuit 
Court  before  the  note  in  suit  was  executed,  for  the  sum  of 
$364:.  Vanover  arranged  with  Worthen  to  pay  said  judg- 
ment, and  he  would  secure  him  by  the  assignment  of  the 
Ehrler  note,  when  given.  Jane  Worthen,  the  appellee,  was 
a  lady  of  means,  obtained  from  an  estate,  and  her  husband, 
Simon  Worthen,  arranged  to  borrow  the  money  of  her, 
agreeing  to  give  this  note  in  suit  to  her  as  collateral  security 
for  such  loan.  The  appellee  made  the  loan  to  her  husband, 
who  paid  the  Vanover  judgment,  and  about  the  first  of 
September,  1891,  in  a  few  days  after  the  Ehrler  note  was 
made,  she  received  the  note  in  suit  assigned  by  Vanover. 

Simon  Worthen  Tn?.de  the  arrangements,  as  agent  of  his 
wife,  for  obtaining  the  Ehrler  note  from  A^anover. 

Before  taking  the  note,  he  read  the  lease  and  knew  of  its 
terms  and  conditions.  Being  the  agent  of  his  wife  in  the 
transaction,  the  knowledge  he  acquired  thereby  was,  in  law, 
the  knowl^ge  of  appellee.  She  took  the  note  with  notice 
of  the  terms  and  stipulations  in  the  lease. 

Conceding  that  the  appellant's  construction  of  the  terms 
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of  tlie  lease  is  correct,  the  effect  of  that  notice  was,  that, 
if  thereafter,  during  tlie  first  year,  the  water  overflowed 
the  hind  rented,  and  injured  tlie  crops  thereon,  the  rent 
shoukl  be  reduced  according  to  the  amount  of  the  damage 
done. 

Conceding  further,  that  tlie  evidence  shows  the  crops 
were  greatly  injured  by  the  overflow  in  May,  18t>2,  and 
that  the  appellant  probably  sustained  damage  to  the  extent, 
at  least,  of  the  amount  of  the  note,  the  real  question  is,  do 
these  facts  constitute  a  defense  to  this  note  ? 

The  defense  set  up  in  the  special  plea  is,  that  ap|")ellee 
took  the  note,  with  notice  that  the  consideration  had  wholly 
failed. 

The  evidence  shows,  indisputiibly,  that  the  consideratiop 
of  the  note,  at  the  time  it  was  assigned  to  aj)pelk^*,  had  not 
failed.  At  that  time  the  consideration  of  the  note  was  in- 
tact, and  prescient  knowledge  alone  could  have  foretold  the 
coining  of  the  flood  in  May,  1802. 

The  appellee  became  the  assignee  of  the  note  about  Sep- 
tember 1,  1891,  and  took  it  free  from  the  contingent  event 
of  a  flood  occurring  thereafter  to  the  injury  of  appellant's 
crops,  although  she  knew,  before  the  assignment,  of  the 
provisions  of  the  lease  in  regard  thereto. 

The  note  is  a  negotiable  instrument  executed  by  the  ap- 
pellant for  a  good  consideration.  Xo  contingent  event  that 
might  thereafter  hapi)en  could  affect  its  negotiability.  To 
so  hold  would  be  to  destroy  very  largely  the  value  and 
use  of  notes  as  negotiable  instruments. 

It  is  set  up  in  the  plea  that  the  note  was  concurrent  with, 
and  part  of  the  contract  of  lease,  and  its  only  considera- 
tion was  the  rent  to  accrue  from  the  farm  for  the  year  of 
said  lease,  ending  August  27,  1892. 

AVith  every  note  there  is  a  concurrent  contract  of  some 
nature,  the  consideration  of  which  is  an  agreement  between 
two  or  more  persons  to  do,  or  not  to  do,  some  particular  thing, 
either  at  the  time  of  the  execution  of  the  note  or  there- 
after; as  that  A  will  loan  B  money,  if  B  will  give  A  his 
note  according  to  terms  agreed  upon.     If  A  pays  over  the 
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money  at  the  time  B  gives  his  note,  the  concurrent  contract 
is  executed.  If  he  fails  to  do  so,  and  yet  obtains  B's  note,  • 
the  concurrent  contract  has  matured,  and  an  assignee 
taking  such  note,  with  notice  before  purchase  of  A's  failure 
to  comply  with  his  part  of  the  contract,  would  take  the 
note  subject  to  such  defense,  as  the  consideration  for  the' 
execution  of  the  note  had  at  that  time  failed.  If,  however, 
B  gave  his  note  to  A  in  consideration  of  a  concurr|3nt 
agreement  that  A  was  thereafter  to  permit  B  to  check  on 
such  amount  when  desired,  and  such  note  should  be  sold 
and  assigned  to  C  before  notice  of  any  default  in  such  con- 
current agreement,  but  with  notice  of  the  original  agree- 
ment itself,  C  would  take  the  note  free  of  the  contingent 
e^nt  of  a  breach  of  such  contract. 

The  concurrent  contract  is  bilateral,  and  therefore  sub- 
ject to  any  defense  that  might  arise  before  its  complete  exe- 
cution. The  note  is  a  unilateral  contract,  an  unconditional 
promise  to  pay  a  certain  sum  of  money  which,  under  the 
law,  before  its  maturity  in  the  hands  of  an  assignee,  with- 
out notice  before  purchase  of  a  breach  of  the  bilateral  con- 
tract, is  unaifected  by  the  terms  thereof. 

The  contract  set  up  in  the  plea  was  itself  a  part  of  the 
consideration  of  the  note,  assuming  that  it  properly  inter- 
prets the  contract. 

There  had  been  no  breach  of  that  contract  at  the  time 
appellee  purchased  the  note,  and  the  law  did  not  require  her 
to  assume  that  there  would  be.  The  apjiellant  retains  that 
consideration.  As  between  the  original  parties,  assuming 
the  appellant's  interpretation  of  the  contract  is  correct,  the 
note  was,  in  May,  1892,  by  the  damage  done  by  the  flood, 
satisfied,  as  fully  as  if  paid  by  tlie  maker;  yet  no  one 
would  contend  that  even  if,  under  the  tenns  of  the- lease  and 
the  note,  the  right  existed,  or  was  reserved,  to  pay  the  note 
in  May,  1892,  and  it  was,  in  fact,  then  paid  to  the  payee 
and  he  had  before  assigned  the  same,  that  such  payment 
could  be  pleaded  as  a  defense.  The  counsel  for  aj)pellant 
cites  the  following  authorities  in  favor  of  his  position  that 
the  failure  of  consideration  was  available  to  the  appellant : 


554  Appellate  Courts  of  Illinois, 

Vol.  47.]  Ehrler  v.  Worthen. 

Sec.  9,  Chap.  98,  R.  S.;  Bryant  v.  Sears,  16  111.  288;  iramill  v. 
Mason,  51  111.  488;  Paekwoodv.  Gridley,  39  111.  388;  Jay  v. 
Reed,  5(5  111.  130;  Ilenneberry  v.  Morse,  56  111.  394.  The 
section  of  the  statute  referred  to  is  not  applicable  to  a 
defense  affecting  the  consideration  of  a  note  in  the  hands  of 
a  hona  file  as.signee  before  maturity.  Hopkins  v.  With- 
row,  42  111.  App.  584.  The  cases  of  Ilamill  v.  Mason, 
51  Jll.  488,  and  Jay  v.  Reed,  56  111.  130,  hold  that  where  an 
assignee  has  notice  before  purchase  that  usurious  interest  is 
reserved,  he  will  take  the  note  subject  to  that  defense.  To 
the  extent  of  the  usury  and  the  penalty  the  law  attaches 
thereto,  tlie  consideration  of  the  notes  had  failed  at  the  time 
of  the  assignment,  and,  of  course,  the  assignee  having  notice, 
would  take  tlie  notes  subject  to  such  defense.  In  the  c^e 
of  Bryant  v.  Sears,  16  111.  288,  the  defendants  had  pleaded 
a  failure  of  consideration  of  the  notes  sued  on,  "  of  which 
the  said  plaintiff — the  assignee — had  notice,  at  and  hrfore 
the  a,^ff!(/nf/i/'nt  thereof  to  them,  the  said  plaintiffs."  The 
plea  setting  up  that  defense  was  held  bad  in  the  court 
below  on  dc^murrer,  which  holding  was  reversed  in  the 
Supreme  Court. 

The  court  say  at  page  290 :  "  This  consideration  for  which 
the  note  was  thus  given,  is  shown  to  Lave  failed,  of  which 
the  plaintiff  had  notice  at  tlie  time  of  the  assignment  to 
them." 

This  decision  is  in  entire  accord  with  our  views.  In  the  case 
of  Packwood  v.  Gridley,  39  111.  388,  it  will  be  observed  at 
page  390,  that  Gridley,  the  assignee  of  the  notes,  *'  stood  in 
the  shoes"  of  the  payee.  Weed  had  given  Packwood  a 
bond  for  a  deed  to  certain  lands,  and  had  taken  Packwood's 
note  therefor,  which  he  assigned  to  Gridley,  at  which  time 
Weed  also  conveved  the  same  land  to  Gridlev,  '*  with  a  clause 
in  the  deed,  that  it  was  made  subiect  to  the  Packwood  bond, 
said  Gridley  agreeing  to  comply  with  the  terms  of  said 
bond."  In  view  of  these  facts  it  was  held  that  Packivood 
had  a  right  to  set  off  the  amount  of  money  paid  by  him  to 
redeem  from  the  foreclosure  of  the  Fell  mortgage,  as  against 
Gridley,  the  assignee  of  his  notes,  which,  under  the  condi- 
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tions  of  the  bond,  Weed  should  have  paid.  This  holding 
was  but  carrying  out  the  contract  which  Gridley  had  volun- 
tarily assumed. 

The  case  of  Henneberry  v.  Morse,  56  111.  394,  does  not* 
support  appellant's  contention.  The  facts  in  that  case  show 
that  John  M.  Morse  and  Sarah  Morse  had  executed  their 
promissory  Tiote  to  one  Lynch,  which  note  contained  this 
clause :  "  This  note  is  given'f or  part  of  the  purchase  price  of 
the  property  on  lot  2,  in  block  15,  in  the  original  plat  of  the 
city  of  Galesburg,  Knox  County,  111.,  lately  occupied  by  A. 
Thorsalle."  This  note  was,  by  Lynch,  assigned  to  Henne- 
berry, who  brought  suit  upon  it. 

The  court  say:  "  While  the  clause  in  the  note  fully  noti- 
fied the  assignee  or  purchaser  of  the  true  consideration,  it 
was  not  of  itself  sufficient  to  advise  him  that  there  was,  or 
would  necessarilv  be,  a  failure  of  consideration:  but  it  was 
evidence  in  connection  with  other  evidence  to  be  considered 
by  the  jury  on  the  question  of  notice."  At  page  396,  the 
court  further  say:  "  The  jury  bj''  their  verdict  have  found 
that  the  appellant  had  notice,  before  he  took  the  note,  of 
the  defense  that  existed  against  it,  and  we  can  not  under- 
take to  say  that  they  found  incorrectly." 

This  case  is  in  entire  harmony  with  the  views  entertained 
by  this  court.  See  also  Siegel  v.  Chicago  Trust  and  Sav- 
ings Bank,  33  111.  App.  225.  It  is  true  this  case  was  not 
tried  below,  and  has  not  been  presented  here  by  appellee's 
counsel,  as  resting  on  the  principle  of  law,  which  we  con- 
sider decisive.  The  court  instructed  the  jury  on  the  theory 
of  appellant,  that  notice  to  the  plaintiff  of  the  terms  of  the 
contract  was  sufficient  to  enable  defendant  to  interpose  any 
defense  that  he  could  have  done  had  the  suit  been  brought 
by  Vanover.  The  court  also  submitted  to  the  jury  the 
question  of  the  proper  interpretation  of  the  contract, 
which  was  error. 

Quite  serious  complaint  is  made  against  the  court  below, 
in  the  brief  of  appellant's  counsel,  for  not,  as  claimed,  giving 
appellant  a  fair  trial.  We  have  examined  the  record  with 
care,  to  observe  the  rulings  of  the  court  on  the  evidence, 
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and  feel  assured  that,  while  the  court  differed  from  counsel 
on  some  questions  that  arose,  yet  it  is  evident  the  court 
was  entirely  impartial  and  eminently  fair.  The  court  was 
entirely  right  in  not  permitting  appellant  to  introduce  evi- 
dence of  the  admissions  and  declarations  of  the  husband  in 
regard  to  the  transaction  of  obtaining  said  note,  before 
proof  of  his  agency,  or  offer  of  such  proof,  or  that  such  evi- 
dence would  be  followed  up  with  such  proof,  especially 
when  some  of  such  declarations  proposed  to  be  proven  were 
made  at  a  time  when  the  agent  was  not  engaged  in  the 
transaction  of  his  principal's  business.  Mullaui)hy  Savings 
Bank  v.  Schott,  135  111.  655.  It  is  not  the  law  that  the 
declarations  of  an  agent  made  at  a  time  when  not  engaged 
in  the  transaction  of  the  principal's  business  involved  in 
the  suit,  are  admissible  as  original  evidence  against  the 
principal.  The  act  and  the  declaration  must  unite  in  order 
to  make  such  declarations  original  evidence.  Montgomery 
V.  Brush,  121  111.  513;  Isaacs  v.  The  People,  118  111.  538. 

Although  the  note  was  taken  as  collateral  security  by 
the  appellee,  to  the  extent  of  the  amount  secured,  the  rule 
above  announced  applies.  Gannon  v.  Huse,  9  111.  App.  557. 
As  to  the  residue  of  the  note,  any  defense  can  be  interposed 
as  to  the  assignee,  that  could  be,  between  the  original  par- 
ties.    Savior  V.  Daniels,  37  111.  331. 

The  judgment  for  appellee  in  this  case  was  for  less  than 
the  amount  loaned  by  appellee,  with  the  accrued  interest, 
the  Harrison  Machine  Works  judgment  being  for  $364, 
while  the  judgment  in  this  case  was  for  only  $365.  Although 
there  are  errors  in  this  record,  yet  as  no  other  judgment, 
under  the  evidence,  could  have  been  properly  rendered,  the 
judgment  is  affirmed. 

Judgment  affirmed. 
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.  Mather  Electric  Company 

V. 

H.  A.  Matthews. 

Agency — Recovery  of  Compensation — Appeal  and  Error— Evidence — 

Instructions, 

» 

1".  A  general  objection  to  an  instruction  is  not  enough.  The  specific 
error  complained  of  must  be  pointed  out. 

2.  In  an  action  brought  to  recover  upon  a  contract  wherein  plaintiff 
was  empowered  to  act  as  defendant's  agent,  compensation  to  be  figured 
on  a  certain  baf^is,  compensation  as  to  special  **  sales  "  and  **  deals  "  to  be 
settled  mutually  on  each  particular  "  job,"  this  court  holds  that  the  con- 
tract referred  to  herein,  was  such  special  "  sale  "or  "  deal,"  and  declines 
to  interfere  with  the  judgment  for  the  plaintiff. 

3.  In  the  case  presented,  this  court  holds  as  proper  the  granting  of 
leave  to  plaintiff,  after  the  evidence  was  closed,  an(^ while  the  cause  was 
being  argued  to  the  jury,  to  file  an  amended  count  to  the  declaration 
instanterf  to  meet  the  evidence  introduced  touching  a  later  agreement, 
no  claim  of  hardship  or  surprise  having  been  made  by  the  defendant; 
and  likewise  that  no  special  count  was  necessary;  the  contract  being  at 
an  end  and  nothing  remaining  but  to  pay  money;  indebitatus  assumpsit 
was  sufficient. 

[Opinion  filed  January  7,  1893.] 

Appeal  from  the  Superior  Court  of  Cook  County;   the 
Hon.  GEORaE  H.  Kettelle,  Judge,  presiding. 

(557) 
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Mr.  George  Burry,  for  appellant. 
Mr.  W.  S.  Johnson,  for  appellee. 

Mr.  Justice  Shepard.  In  this  action,  besides  the  common 
counts  in  assumpsit,  there  was  filed  a  special  count  which 
set  out  the  following  contract : 

"  Chicago,  May  1st,  1890. 
II.  A.  Mathews,  Chicago,  Illinois. 

Dear  Sir :  This  company  agrees  to  allow  you  to  act  as 
their  agent  on  the  basis  of  all  you  can  make  above  the 
attached  price  list,  less  fort}'  per  cent  discount  for  dynamos, 
rheostats  and  bases,  and  thirty-five  per  cent  discount  on 
appliances ;  and  to  allow  you  to  draw  $75  per  month  on 
account.  Should  your  business  not  prove  profitable  or  sat- 
isfactory on  this  basis,  the  §75  per  month  you  draw  shall  be 
considered  as  a  salary  and  compensation  of  sales.  On  all 
special  sales  or  special  deals,  where  prices  may  be  cut  below 
the  above  discount,  it  is  to  be  done  by  approval  of  ourselves, 
and  the  compensation  to  be  settled  mutually  by  yourself  and 
this  company  on  each  particular  job. 

Yours  very  respectfully, 

The  Mather  Electric  Company, 

J.  H.  lieid.  Manager." 

And  averred  that  the  plaintiff  (ap])ellee)  made  a  sjiecial  sale, 
or  special  deal,  for  the  defendant  (appellant),  of  an  electric 
plant  to  Webster  City,  Iowa,  for  the  sum  of  $13,550,  which 
sale  was  ratified  and  performed  by  the  defendant,  whereby 
the  defendant  became  indebted  to  the  plaintiff  for  a  reason- 
able compensation  in  making  said  sale. 

On  the  trial,  evidence  was  introduced  tending  to  show  a 
later  agreement  on  the  part  of  appellant  to  paj^  appellee,  as 
compensation  for  making  said  sale,  a  sum  not  less  than  ten 
per  cent  of  the  amount  of  the  sale,  and  after  the  evidence 
was  closed,  and  while  the  cause  was  being  argued  to  the 
jury,  leave  was  given  to  the  plaintiff  to  file  an  amended 
count  to  the  declaration  hiHtanter^  to  meet  the  evidence  in 
regard  to  that  later  agreement. 
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The  evidence  clearly  established  that  the  contract  for  the 
sale  of  the  electric  plant  to  Webster  City  was  the  result  of 
apj^ellee's  negotiations  and  exertions  ;  that  tiie  bid  for  the 
work  was  made  out  and  the  price  fixed  by  the  appellant 
company ;  that  appellee  did  nothing  in  the  matter  of  the 
sale  or  execution  of  the  contract  that  was  not  fully  author- 
ized by  the  appellant. 

The  main  controversy  was  as  to  the  extent  of  compensa- 
tion, if  any,  owing  to  appellee. 

It  would  not  be  useful  to  recapitulate  the  evidence.  It  is 
sufficient  to  say  that  it  clearly  justified  the  contention  of 
appellee,  that  the  transaction  with  Webster  City  came  within 
the  meaning  of  a  "  special  sale,  or  special  deal,"  contemplated 
in  the  closing  paragraph  of  the  written  agreement  between 
appellant  and  appellee,  above  set  forth. 

Under  a  contract  such  as  was  entered  into  between  the 
appellant  and  Webster  City,  to  put  up  and  equip  an  entire 
electric  Rghting  plant  in  complete  running  order,  for  a  lump 
sum,  the  appellee  could  not,  in  the  nature  of  things,  know 
anything  about  the  price  at  which  the  company  figured  the 
numberless  articles  included  in  its  price  list,  and,  indeed, 
it  may  be  said  to  satisfactorily  appear  that  in  the  making  of 
the  contract  to  erect  the  plant,  the  appellant  ado])ted  figures 
or  prices  below  those  at  which  appellee  was  authorized  by 
his  agreement  with  the  company  to  make  sales  of  anything. 
The  contract,  too,  as  already  stated,  was  one  of  special, 
agreement  between  appellant  and  Webster  City.  It  was 
not  one  that  was  made  with  a  view  to  the  price  list  w^hich 
was  the  guide  of  appellee.  It  was  entirely  independent  of 
price  list  figures,  and  was  for  an  entire  job  done  not  only  wdth 
the  "  approval"  of  the  appellant,  but  the  written  contract 
itself  was  executed  by  the  appellant,  by  its  general  manager, 
and  by  the  mayor  and  city  clerk.  The  conclusion  that  it 
was  a  "  special  sale  or  special  deal,"  within  the  meaning  of 
the  agreement  between  appellant  and  appellee  can  scarcely 
be  doubted. 

As  to  the  extent  of  compensation  to  which  appellee  was 
entitled,  we  can  scarcely  entertain  a  question. 
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Mr.  Keid,  the  general  manager  of  the  appellant  company, 
testified  that  he  told  appellee  he  should  receive  a  reasonable 
comj>ensation,  and  that  "  his  commission  would  not  be  less 
than  ten  percent,"  in  a  conversation  they  had  together  upon 
the  subject  of  his  compensation  for  having  obtained  the  con- 
tract. And  the  authority  of  Reid  to  make  such  an  agree- 
ment does  not  appear  to  be  questioned. 

Some  advances  were  maide  to  appellee,  but  it  is  not 
material  to  inquire  specifically  about  them.  It  is  plain  that 
the  jury,  in  fixing  the  amount  of  their  verdict,  took  the  sub- 
ject into  consideration,  and  made  such  deductions  as,  from 
the  evidence,  they  determined  was  just. 

We  do  not  think  there  was  any  error  committed,  in  allow- 
ing plaintiff  to  file  the  amended  count. 

The  count  merely  conformed  to  the  evidence  already 
introduced  by  both  sides.  No  claim  of  hardship  or  sur- 
prise to  the  appellant  was  made  below,  so  far  as  the  record 
discloses,  and  furthermore,  no  special  count  was  necessary. 
The  contract  between  appellant  and  appellee  being  at  an 
end,  and  nothing  remaining  but  to  pay  money,  indehitatm 
assumpsit  was  sufficient.  Geary  v.  Bangs,  37  111.  App.  301; 
Zjednoczenie  v.  Sadecki,  41  111.  App.  829. 

If  there  is  any  error  in  the  instructions,  we  do  not  observe 
wherein,  and  appellant  does  not  specifically  point  out  the 
existence  of  any. 

A  general  objection  to  an  instruction  is  not  enough.  The 
specific  error  complained  of  must  be  pointed  out.  Ludwig 
V.  Iluck  Malting  Company,  45  111.  App.  651,  and  cases  there 
cited. 

We  see  no  error  in  the  cause  warranting  a  reversal,  and 
the  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 
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Merchants    Dispatch     Transportation   Company 

Frederick   Furthmann.  i49s  gfl| 

I  47      5611 

108    «206 
Carriers — Spoiling  of  Ooods  in  Transit — Recovery  for,  ' — 

1.  Tlie  nature  and  interpretation  of  a  contract  of  shipment  nanst  be 
governed  by  the  law  of  the  State  in  which  it  was  made. 

2.  A  receipt  delivered  to  the  truckman  of  a  shipper  by  the  carrier 
upon  the  receipt  of  goods,  contai^iing  conditions  touching  the  convey- 
ance thereof,  if  the  only  written  evidence  of  the  contract  of  shipment,  is 
binding  on  the  consignee,  although  the  sliipper  was  ignorant  of  its  terms. 

3.  The  receipt  can  not  be  considered  as  expressing  the  contract  of  the 
parties,  where  the  same  was  surrendered  and  a  bill  of  lading  issued  in 
its  stead. 

4.  A  failure  to  object  to  limitations  contained  in  a  bill  of  lading  de- 
livered several  days  after  certain  goods  had  been  shipped  can  not,  in 
view  of  the  trend  of  decisions  in  the  State  of  New  York,  be  held  to  be  a 
waiver  of  an  oral  contract  6f  shipment  wherein  different  terms  were 
agreed  upon. 

5.  Parol  evidence  is  admissible  to  vary  the  terms  of  a  written  con- 
tract, where  an  oral  agreement  exists  as  to  any  matter  on  which  the 
document  is  silent,  and  which  is  not  inconsistent  with  its  terms,  if  from 
the  circumstances  of  the  case  the  court  infers  that  the  parties  did  not 
intend  the  document  to  be  a  complete  and  filnal  statement  of  the  whole 
of  the  transaction  between  them. 

[Opinion  filed  January  7,  1893.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  George  II.  Kettelle,  Judge,  presiding. 

This  was  an  action  brought  to  recover  the  value  of  beer 
shipped  from  New  York  City,  by  way  of  appellant's  line,  to 
appellee  in  Chicago. 

In  consequence  of  the  warm  weather,  the  beer  fermented 

on  the  way  and  was  spoiled  when  it  arrived  here.     Upon 

the  trial  below,  Eudolph  Oelsener  testified :    "  On  May  4, 

1889, 1  shipped  twenty  half  barrels  of  beer  to  plaintiff.     On 

the  morning  of  May  4th,  before  shipping  the  beer,  I  had  a 
vou  XLvii  ao 
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conversation  with  reference  to  tlie  manner  of  its  shipment, 
at  the  office  of  the  Merchants  Dispatch  Transportation  Com- 
pany, with  one  of  the  men  in  charge,  whom  I  had  been  in 
the  habit  of  having  conversations  with  in  previous  ship- 
ments. I  told  him  we  had  fifty  half  barrels  of  beer  to  go 
to  Chicago;  if  they  could  ship  them  so  that  there  was  no 
risk  we  w^ould  do  so,  otherwise  I  would  rather  wait  till 
Tuesday;  that  is  one  of  their  regular  shipping  days  for  cold 
service.  Their  shipping  days  for  cold  service  were  Tues- 
days and  Fridays.  In  shipping  beer  to  Chicago  that  time 
of  the  year  I  was  in  the  habit  of  shipping  by  their  Tues- 
day and  Friday  service. 

The  agent  told  me  that  he  would  take  care  of  it — ^being 
about  half  a  car — as  w^ell  as  if  we  were  shipping  that  beer 
Friday,  or  if  we  would  have  waited  until  Tuesday.  He  told 
me  that  they  had  not  even  iced  the  oyster  car  yet,  and  they 
would  ship  the  beer  just  the  same  as  if  it  was  shipped  on  a 
Tuesday  or  a  Friday,  otherwise  I  would  not  have  shipped  the 
goods.  If  the  agent  had  not  told  me  that  he  would  ship 
these  goods — ^although  it  was  Saturday — in  the  same  man- 
ner that  he  would  ship  them  on  Tuesday  or  Friday — ^in  cold 
service — I  would  not  have  shipped  this  beer. 

I  sent  this  beer  to  defendant's  freight  station  by  one  of 
our  trucks  after  this  conversation." 

The  beer  reached  Chicago  about  4  p.  m.  on  May  9th,  and 
was  unloaded  the  following  morning  about  8  o'clock;  it  was 
shipped  in  an  ordinary  common  box  car,  not  a  refrigerator 
or  an  iced  car.  Oelsener  did  not  order  the  beer  shipped  in 
an  iced  car  or  a  r^^f  rigerator  car. 

Defendant's  witnesses  testified  that  whenever  beer  is 
shipped  in  an  iced  car,  it  is  the  custom  for  the  shipper  to 
make  arrangements  at  the  defendant's  office,  and  that  the 
ice  is  charged  for.  The  conversation  testified  to  by  Oelse- 
ner was  denied  by  defendant's  witnesses. 

Upon  the  trial  appellant  offered  to  show  that  when  Mr. 
Oelsener's  truckman  took  this  beer  to  appellant's  freight 
station,  there  w^as  given  to  and  received  by  him,  without 
objection,  a  receipt,  specifying,  among  other  things,  that  the 


N 
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company  would  not  be  liable  for  injury  to  any  articles  of 
freight,  occasioned  by  the  weather  or  natural  tendency  to 
decay;  this  the  court  refused  to  allow,  but  did  permit  the 
defemlant  to  show  a  bill  of  lading  for  the  beer,  issued  by 
the  defendant  to  Mr.  Oelsener,  and  received  by  him  with- 
out objection.  The  evidence  tended  to  show  that  the  bill 
of  lading  was  received  by  Oelsener  May  Gth,  after  the  goods 
had  left  New  York.  The  bill  of  lading  contained  clauses  of 
exemption  from  liability  substantially  like  those  in  the 
receipt. 

The  defendant's  general  freight  agent  at  New  York  City 
testified  that  in  the  ordinary  course  of  business  the  receipt 
would  be  presented  at  his  office  by  the  shipper,  who  would 
receive,  upon  its  surrender,  a  bill  of  lading;'  and  that  the  re- 
ceipt was  surrendered  at  his  office  by  the  shipper,  and  the  bill 
of  lading  then  issued. 

Messrs.  W.  H.  &  J.  II.  Moore  &  Purcell,  for  appellant. 

Messrs.  Edmund  Furthmann  and  William  M.  Johnson,  for 
appellee. 

I 

Mr.  Justice  Waterman.  The  contract  of  shipment  having 
been  made  in  Kew  York,  is  to  be  governed,  as  to  its  nature 
and  interpretation,  by  the  law  of  that  State.  Mich.  Cent. 
R.  R.  Co.  V.  Boyd,  91  111.  268. 

Proceeding  upon  this  principle,  appellant  claims  that  the 
evidence  introduced  by  it  upoa  the  trial  of  this  cause,  shows 
that  the  law  of  that  State  is  that  when  a  receipt,  such  as  was 
ofifered  in  this  case,  is  received  without  objection,  it  becomes 
the  contract  of  the  parties;  that  all  prior  oral  negotiations 
are  merged  therein,  and  that  it  is  not  necessary  for  the  car- 
rier, in  order  to  avail  himself  of  the  exemptions  contained 
therein,  to  show  that  the  shipper  had  knowledge  thereof  or 
assented  thereto. 

We  are  disposed  to  agree  with  counsel  for  appellant  in 
this  contention,  and  if  the  receipt  had  remained  the  only 
written  evidence  of  the  contract  of  shipment,  we  should  be 
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disposed  to  hold  appellee  bound  by  its  conditions,  although 
the  shipper  was  ignorant  of  its  terms. 

The  undisputed  evidence  in  this  case  is,  that  in  accord- 
ance with  the  custom  of  business,  and  as  Oelsener  was  a  fre- 
quent shipper,  it  must  be  said  the  understanding  of  the 
parties,  the  receipt  was  surrendered  and  a  bill  of  lading 
issued  in  its  stead.  This  having  been  done,  we  do  not  think 
that  the  receipt  can  be  considered  as  expressing  the  contract 
of  the  parties. 

Oelsener  retained  no  copy  of  the  receipt  he  surrendered, 
arid  it  would  be  a  most  violent  presumption  to  hold  that 
after,  in  accordance  with  the  custom  of  business,  he  surren- 
dered it  and  took  a  bill  of  lading  in  its  stead,  it  still  con- 
tinued to  be  the  written  expression  of  the  contract  between 
the  parties.  The  acts  of  the  parties  unmistakably  show  that 
nothing  of  the  kind  was  understood  by  either.  Had  the  re- 
ceipt been  a  plain,  unconditional  agi'eement  to  carry  the 
goods  to  Chicago,  and  had  Oelsener,  before  the  goods  had 
been  taken  out  of  the  station  house,  surrendered  this  and 
taken  the  bill  of  lading  given  to  him,  we  can  not  believe 
that  appellant  would  have  contended  that  the  receipt  con- 
stituted the  contract  of  shipment. 

The  fact  that  the  receipt  and  the  bill  of  lading  contain 
substantially  the  same  limitations  of  liability  on  the  i)art  of 
the  carrier,  does  not  tend  to  show  that  the  receipt  remained 
the  contract  between  the  parties.  Other  circumstances  and 
conduct  show  that  the  appellant  never  expected  that  the 
receipt  was  to  be  the  contract  of  shipment,  but  that  it,  in 
accordance  with  the  custom  of  business,  tendered  the  bill  of 
lading  as  a  statement  of  the  contract  it  wished  to  be  bound  bv. 
Where  it  is  the  custom  and  understanding  that  the  I'cceipt 
given  upon  the  arrival  of  goods  at  a  freight  house  is  to  be 
surrendered,  and  a  bill  of  lading  issued  in  its  stead,  and  such 
course  is  pursued,  we  do  not  think  that,  under  the  law  of 
the  State  of  Kew  York,  the  receipt  is  treate(i  as  amounting 
to  a  contract  of  shipment,  but  rather  as  a  mere  acknowl- 
edgment of  a  receipt  of  goods  for  shipment  upon  terms  im- 
plied, or  theretofore  or  thereafter  to  be, agreed  upon. 
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In  the  present  case,  the  verdict  of  the  jury  must  be  taken 
as  establishing  that  prior  to  the  reception  of  the  goods  the 
carrier  agreed  with  the  shipper  to  transport  them  in  "  cold 
service,"  and  before  any  bill  of  lading  was  made,  had 
shipped  the  goods.  The  case  therefore  comes  within  the  rule 
announced  in  Bortwick  v.  The  Baltimore  and  Ohio  R.  R. 
Co.,  45  x»f.  Y.  712,  and  Swift  v.  Pacific  Mail  Steamship  Co., 
106  K  Y.  206. 

In  the  first  mentioned  case  an  oral  agreement  had  been 
made  to  carry  by  "  all  rail."  After  this  the  goods  were 
delivered  at  the  depot,  and  depot  receipts  taken;  the  goods 
were  then  shipped  by  the  carrier;  two  days  subsequent  to 
this,  bills  of  lading  were  sent  to  and  received  by  the  owner. 
The  goods  were  lost  while  being  trans|X)rted  by  steam  from 
Baltimore  to  Kew  York.  The  Court  of  Appeal  in  that  case 
said : 

"  The  goods  were  shipped  under  this  verbal  agreement, 
before  any  written  contract  or  bill  of  lading  had  been  ten- 
dared  to  the  plaintiff.  The  verbal  agreement  had  been  acted 
upon,  and  under  it  the  plaintiff  had  parted  with  all  control 
over  his  goods.  The  rule  that  prior  negotiations  are  merged 
in  a  written  contract,  does  not  apply  to  such  a  case  as  this." 

In  the  case  of  Swift  v.  Pacific  Mail  Steamship  Co.,  «?//>;•«, 
a  verbal  contract  of  shipment  was  made  in  New  York. 
After  the  goods  had  been  shipped,  bills  of  lading  variant 
from  the  verbal  arrangement  were  given.  It  was  held  that 
the  carrier  could  not,  after  the  carriage  had  been  entered 
upon,  alter  the  verbal  agreement  by  sending  bills  of  lading, 
although  it  was  the  expectation  when  the  goods  were 
delivered  that  bills  of  lading  would  be  given. 

So  in  the  present  case,  the  failure  to  object  to  limitations 
contained  in  bills  of  lading  delivered  two  days  after  the 
goods  had  been  shipped  can  not,  under  the  New  York  rule, 
be  held  to  be  a  waiver  of  the  oral  contract  of  shipment, 
because  to  then  object  would  have  been  useless.  As  is  said 
in  Swift  V.  Pacific  Steamship  Co.,  supra^  "It  was  doubtless 
expected  that  bills  of  lading  would  be  executed,  but  it  could 
not  have  been  expected  that  by  them  the  contract  so  made 
should  be  in  any  way  modified." 
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The  agreement  made  with  Oelsener  is  not  necessarily  in- 
consistent with  anything  contained  in  either  the  receipt  or 
the  bill  of  lading.  The  agreement  with  him  was  to  ship  "  in 
cold  service;''  he  might  have  been  quite  willing,  if  this 
were  done,  to  absolve  the  company  from  liability  for  loss 
occasioned  by  the  state  of  the  weather.  The  agreement 
with  him  was  upon  a  subject  not  mentioned  in  either  of  the 
written  documents. 

Stephen,  in  his  Digest  of  the  Law  of  Evidence,  Art.  90, 
mentions  as  one  of  the  exceptions  to  the  rule  concerning  the 
inadmissibility  of  parol  evidence  to  vary  the  terms  of  a 
written  contract,  and  as  to  what  under  the  rule  is  admis- 
sible— "  The  existence  of  any  separate  oral  agreement  as  to 
any  matter  on  which  a  document  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  if  from  the  circumstances  of  the 
case  the  court  infers  that  tlie  parties  did  not  intend  the  doc- 
ument to  be  a  complete  and  final  statement  of  the  whole  of 
the  transaction  between  them."  See  also  Greenleaf  on  Ev., 
Vol.  1,  Sec.  284  a,  and  Sec.  28G;  and  Welz  v.  Ehodius,  87 
Ind.  1. 

This  aspect  of  the  case,  not  having  been  discussed  by 
counsel,  we  express  no  opinion  upon. 

The  instructions  given  fairly  presented  the  law  of  the 
case,  and  we  find  no  error  requiring  a  revei'sal  of  the  judg* 
ment  of  the  court  below;  it  is  therefore  affinned. 

Judgment  affi^^med, 

Mr.  Justice  Gary.  I  think  under  the  Kew  York  law  as 
proved,  the  receipt  given  when  the  goods  were  delivered,  is 
the  whole  contract  of  the  parties. 
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A  NDREW  F.  Hughes,  for  use,  etc.,  I^^ 

V. 

Fort  Dearborn  National  Bank. 

Ckimishment, 

Garnishment  proceedings  wiU  not  lie  in  the  Circuit  Court  upon  a  judg- 
ment of  a  justice  of  the  peace. 

[Opinion  filed  January  7, 1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding." 

Messrs.  II.  C.  Bennett  and  W.  A.  Phelps,  for  appellant. 

Mr.  Thomas  J.  Walsh,  for  appellee. 

Mr.  Justice  Gary.  The  Joliet  &  Chicago  Stone  Com- 
pany obtained  a  judgment  against  Hughes  before  a  justice 
of  the  peace,  on  which  an  execution  was  issued  and  returned 
"  no  property  found."  Thereupon  the  stone  company  com- 
menced garnishment  proceedings  upon  that  judgment  in  the 
Circuit  Court. 

The  only  question  in  the  case  is  whether  garnishment 
proceedings  will  lie  in  the  Circuit  Court  upon  a  judgment 
of  a  justice  of  the  peace.  As  such  proceedings  are  purely 
statutory  the  answer  depends  upon  what  is  the  antecedent 
of  the  word  "  such  "  in  the  several  places  where  it  occurs  in 
the  first  section  of  the  Garnishment  Act,  as  follows :  "  When- 
ever a  judgment  shall  be  rendered  by  any  court  of  record 
^  or  any  justice  of  the  peace,  *  *  *  and  on  the  affidavit 
of  the  plaintiff,  or  other  credible  person,  being  filed  with 
the  clerk  of  such  court  or  justice  of  the  peace,  *  *  *  it 
shall  be  lawful  for  such  clerk  or  justice  of  the  peace  to  issue 
summons,"  etc. 
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It  must  have  some  antecedent,  and  we  read  the  statute 
as  having  the  same  meaning  as  if  the  word  "  such "  had 
been  repeated  after  "  or  "  in  the  last  two  places  where  "  or  " 
occurs. 

The  precise  question  has  never  been  before  the  Supreme 
Court  or  any  of  the  Appellate  Courts  of  the  State,  so  far  as 
we  are  advised,  but  it  was  in  effect  involved  in  Toledo  W. 
&  W.  Ry.  V.  Reynolds,  72  111.  487,  Nesbitt  v.  Dickover,  22 
111.  App.  140,  and  Home  Ins.  Co.  v.  Kirk,  23  111.  App.  19, 
and  the  construction  given  which  we  adopt. 

The  fact  that  we  feel  ourselves  bound  by  a  prior  de- 
cision of  this  court,  in  conflict  u])on  another  point  (Mer- 
chant V.  Ilowland,  40  111.  App.  458)  with  the  decisions  cited 
from  the  second  district,  does  not  prevent  us  from  en- 
tertaining a  high  respect  for  the  opinions  of  that  court, 
which  are  in  accord  with  our  own. 

On  motion  of  the  appellee,  the  Circuit  Court  rightly 
quashed  the  garnishee  summons  and  dismissed  the  suit. 

Judynient  affirmed. 


John  B.  Grommes  and  Michael  Uluich 

V. 

St.  Paul  Trust  Company  et  al. 

Landlord  aiid  Tenant — Guarantee  of  Payment  of  Rent  by  Third 
Party, 

1.  Provisions  in  leases  that  upon  a  re-entry  for  breach  of  covenants, 
thei  landlord  may  re-let  the  premises  for  the  account  of  the  leasee,  hold- 
ing him  for  any  deficiency,  have  uniformly  been  upheld. 

2.  An  eviction  is  not  a  bar  to  rent  that  had  previously  accrued. 

8.  A  clause  providing  that  a  re-entry  may  be  made  without  the  same 
**  working  a  forfeiture  of  the  rents  to  be  paid  "  refers  to  rents  to  be  paid 
after  the  re-entry. 

4.  Where  a  lease  contains  a  clause  prohibiting  sub-letting,  in  case  it 
takes  place,  receipt  of  rent  by  the  landlord  from  the  sub-tenant  does  not 
release  the  tenant  from  his  promise  to  pay,  should  the  former  fail  to  do 
60,  but  such  receipt  amounts  to  a  waiver  of  such  condition. 
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5.  In  an  action  against  the  guarantors  upon  a  lease  of  the  payment  of 
rent  provided  for  therein,  this  court  declines,  in  -view  of  the  evidence,  to 
interf ei*e  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  January  7, 1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County :  the 
Hon.  E.IOHARD  W.  Clifford,  Judge,  presiding. 

The  facts  presented  by  this  record  are  that  on  or  about 
the  first  of  October,  1888,  General  Sibley,  of  St.  Paul,  Min- 
nesota, leased  to  one  H.  C.  Donnelly,  certain  premises  in 
that  city  until  the  31st  day  of  December,  1889,  at  a  rental 
of  $200  per  month,  payable  monthly  in  advance.  The  lease 
contained  the  usual  provisions  prohibiting  an  assignment  of 
the  lease,  or  any  sub-letting  of  the  premises,  without  consent 
of  the  landlord,  and  required  them  to  be  kept  in  good  con- 
dition and  repair;  and  contained  a  covenant  that  the  lessee 
at  the  expiration  of  the  term  would  quietly  surrender  up 
possession  of  the  premises.  The  lease  contained  this  fur- 
ther provision : 

"  It  is  further  agreed  by  and  between  the  parties  hereto, 
that  should  said  party  of  the  second  part,  his  heirs,  execu- 
tors, administrators  or  assigns,  fail  to  make  the  above  men- 
tioned payments,  as  herein  specified,  or  to  pay  any  of  the 
rent  aforesaid,  when  due,  or  shall  fail  to  fulfil  any  of  the 
covenants  herein  contained,  then,  and  in  that  case,  it  shall 
be  lawful  for  the  said  party  of  the  first  part,  his  heirs,  exec- 
utors, administrators  or  assigns,  to  re-enter  and  take  full 
and  absolute  possession  of  the  above  rented  premises,  and 
hold  and  enjoy  the  same  fully  and  absolutely  without  such 
re-entry  working  a  forfeiture  of  the  rents  to  be  paid,  and 
the  covenants  to  be  performed  by  the  said  party  of  the 
second  part,  his  heirs,  executors,  administrators  or  assigns, 
or  any  of  the  same,  during  the  full  term  of  this  lease." 

The  lease  also  provided  that  the  lessee,  on  paying  the 
rent  and  performing  the  covenants  specified,  should  have 
peaceable  possession  of  the  premises  during  the  devised 
term. 
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At  the  time  the  lease  was  made,  and  as  part  of  the  trans- 
action and  before  delivery,  the  appellants  executed  the  fol- 
lowing contract  of  guaranty,  indorsed  thereon : 

"State  of  Minnesota,  Ramsey  County.  We,  John  B. 
Grommes  and  Michael  Ulrich,  co-pai'tners,  doing  business  at 
Chicago,  Illinois,  under  the  firm  name  of  Grommes  & 
ITlrich,  in  consideration  of  the  execution  and  delivery  of 
the  foregoing  lease  from  Henry  II.  Sibley  to  H.  C.  Don- 
nelly, and  of  the  sum  of  one  dollar  to  us  in  hand  paid  by 
said  Henry  11.  Sibley,  the  receipt  whereby  is  hereby  ac- 
knowledged, do  hereby  covenant,  guarantee  and  agree  that 
the  said  H.  C.  Donnelly  shall  well  and  truly  pay  all  rents 
and  perform  all  other  covenants  and  conditions  to  be  by 
him  paid,  kept  and  performed,  according  to  the  terms  and 
conditions  of  said  lease,  for  and  during  the  entire  term 
thereof. 

Witness  our  hands  and  seals,  at  St.  Paul,  this  ith  day  of 

October,  1888. 

John  B.  Grommes,  [Seal.] 

Michael  Ulrich, 

Partners  as  Grommes  &  Ulrich. 
In  the  presence  of 

Hyler  H.  IEorton, 

Wm.  II.  KiNKAID." 

Possession  of  the  premises  was  immediately  taken  by  the 
lessee.  January  4,  1889,  Donnelly,  the  lessee,  sold  out  to 
one  D.  P.  Ruse,  who  took  possession  and  paid  rent  to  Sibley 
up  to  June  1st  of  that  year.  About  the  20th  of  June,  the 
lease  was  placed  by  General  Sibley  in  the  hands  of  Ilarvey 
Officer,  his  attorney,  who  made  demand  for  the  rent  for  the 
month  of  June,  1889,  which  was  not  paid.  On  the  1st  of 
July  following,  he  again  ma<le  demand  for  the  rent  for  the 
months  of  June  and  July,  which  was  not  paid.  On  the  23d 
of  June,  1889,  a  formal  demand  was  made  for  possession  of 
the  premises. 

On  the  2d  of  July,  1889,  General  Sibley  commenced  a 
suit  of  forcible  entry  and  detainer  in  the  Municipal  Court  of 
St.  Paul,  Minnesota,  which  had  jurisdiction  of  such  cases, 
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against  II.  C.  Donnelly,  the  lessee,  and  one  D.  P.  Euse,  in 
which  such  proceedings  were  had  that  a  judgment  was  ren- 
dered on  the  16th  day  of  July,  1889,  for  restitution  to  the 
plaintiff  of  the  premises  described  in  the  lease,  for  failure  to 
pay  rent  for  the  months  of  June  and  July  of  that  year.  A 
writ  of  restitution  was  issued  to  the  sheriff  of  Kamsey 
County,  which  was  returned  executed,  and  the  keys  of  the 
premises  delivered  to  Geneiul  Sibley's  agent  on  the  17th  of 
July,  1889.  The  appellants  were  notified  of  the  failure  to  pay 
rent  for  the  mouths  of  June  and  July  on  the  3d  day  of  July, 
1890,  and  referred  the  matter  to  their  attorney  by  a  letter 
dated  July  5th.  On  the  9th  of  July,  1889,  Horton,  the 
attorney  of  appellants,  was  notified  that  the  lessee  was  in 
default,  and  suit  for  "possession  pending,  and  shortly  after 
the  recovery  of  possession  of  the  premises,  General  Sibley's 
attorney  called  on  the  attorney  of  the  appellants,  and  ten- 
dered him  the  keys  of  the  premises,  which  he  refused  to 
receive,  and  he  was  shortly  afterward  notified  that  General 
Sibley  would  make  due  effort  to  rent  the  premises  himself, 
so  as  to  reduce  the  loss  under  the  lease  as  much  as  possible. 
The  premises  were  advertised  for  rent  by  General  Sibley's 
attorney,  but  remained  vacant  and  unoccupied  during  all 
the  remaining  period  of  the  term. 

This  action  was  brought  upon  the  contract  of  guaranty 
indorsed  upon  the  lease,  to  recover  the  rent  which  accrued 
under  it,  from  the  1st  day  of  June  to  the  31st  day  of  Decem- 
ber, 1889.  A  verdict  was  returned  in  favor  of  the  appellees 
for  the  face  of  the  stipulated  rent  for  the  time  mentioned, 
and  a  judgment  entered  thereon,  from  which  an  appeal  has 
been  prosecuted  to  this  court. 

Messrs.  Hyler  H.  Horton  and  Winston  &  Meagher,  for 
appellants. 

Messrs.  Oris  &  Graves,  for  appellees. 

Mr.  Justice  Waterman.  It  is  not  claimed  that,  without 
the  special  provision  of  the  lease  under  consideration,  there 
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would  have  .been  any  liability,  either  of  the  lessee  or  of 
appellants,  his  guarantors,  for  the  payment  of  rent  accru- 
i  ig  after  the  judgment  of  restitution. 

Provisions  in  leases  that  upon  a  re-entry  for  breach  of 
covenants,  the  landlord  may  relet  the  premises*  for  the 
account  of  the  lessee,  holding  him  for  anj^  deficiency,  are 
not  uncommon,  and  have,  so  far  as  we  are  aware,  uniformly 
been  uplield.  Ilall  v.  Gould,  13  N.  Y.  127;  Morgan  v. 
Smith,  70  N.  Y.  537. 

The  principal  question  in  this  case  is,  as  to  the  continu- 
ance of  the  liability  of  the  lessee  for  rent,  the  landlord  not 
having  proceeded  without  process  to  re-enter,  but  having 
in  a  court  of  competent  jurisdiction  obtained  a  judgment  of 
restitution  under  which  he  took  possession. 

It  is  conceded  that,  a  forfeiture  of  the  conditions  of  the 
lease  having  taken  place,  the  landlord  might,  under  the 
conditions  of  the  lease,  have  re-entered  without  ]>rocess. 
The  fact  that  instead  of  doing  without  process  what  he 
might,  he  commenced  suit  to  have  his  right  established,  and 
under  a  judgment  of  court  re-entered,  we  do  not  think 
material.  The  lessee  had  gone  out.  Apparently  all  parties, 
Donnelly,  Euse  and  appellants,  were  quite  willing  that  Sib- 
ley should  re-enter.  We  do  not  see  that  by  the  caution  of 
the  landlord  in  declining  to  take  possession  until  he  had 
obtained  a  judgment  of  restitution,  appellants  or  the 
lessee  were  injuriously  aflfected  or  can  have  any  exemption 
from  their  liability  under  the  terms  of  the  lease  and  guar- 
anty. The  course  pursued  by  General  Sibley  was  very 
similar  to  that  taken  by  the  landlord  in  Hall  v.  Gould 
stipra. 

The  lease  provides  that  a  te-entry  may  be  made  without 
the  same  "  working  a  forfeiture  of  the  rents  to  be  paid."  We 
think  this  must  refer  to  the  rents  to  be  paid  after  the  re- 
entry. An  eviction  is  not  a  bar  to  rent  that  had  previously 
accrued.  Wood  on  Landlord  &  Tenant,  1st  Ed.,  page  780; 
Leadbeater  v.  Eoth,  25  111.  478;  Wright  v.  Lattin,  38  111.  293; 
Pepper  v.  Kowley,  73  111.  202. 

The  provision  can  not  be  given  any  significance  without 
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holding  that  it  applies  to  rents  that  may  accrue  after 
a  re-entry.  Such  being  the  terms  of  the  contract,  appel- 
lants became,  by  their  guaranty,  guarantors  of  the  payment 
of  rent  after  as  well  as  before  a  lawful  re-entrv. 

It  is  urged  that  the  judgment  of  restitution  put  to  an 
end  the  estate  of  the  lessee,  and  therefore  no  rent  of  the 
premises  could  thereafter  accrue.  So  also,  Avhen  under  a 
lease  permitting  re-entry  for  breach  of  covenants,  the  lessor, 
upon  covenant  broken,  re-enters,  and  in  pursuance  of  pro- 
visions permitting  him  to  relet  for  account  of  the  lessee, 
does  re-let  them  to  a  third  party,  the  estate  of  the  lessee  is 
at  end,  for  it  is  manifest  that  the  same  estate  can  not  be 
in  two  separate  and  several  lessees;  yet  the  deficiency  thus 
arising  may  be  collected  by  the  lessor. 

It  is  immaterial  whether  the  sum  which,  in  the  present 
case,  appellee  has  recovered  from  appellant  be  rent,  accord- 
ing to  the  strict  legal  definition  of  that  word.  The  con- 
tracting parties,  Sibley  and  Donnelly,  provided  that  a 
re-entry  for  a  forfeiture  should  not  work  a  forfeiture  of 
what  they  were  pleased  to  call  "  the  rents  to  be  paid."  If 
what  they  meant  is  clear,  it  is  of  no  consequence  that  a 
lawyer  might  not,  in  endeavoring  to  be  technically  accurate, 
speak  of  sums  to  be  paid  for  a  period  in  which  the  lessee 
had  no  estate  as  rent. 

We  do  not  find  that  the  testimony  of  General  Sibley  was 
introduced  in  evidence. 

Appellants  might  have  had  the  jury  instructed  that  the 
affidavit  of  General  Sibley,  contained  in  the  record  of  the 
suit  for  restitution,  and  all  reference  to  matters  contained 
in  such  affidavit,  whether  in  the  writ  issued  or  the  opinion 
given  in  said  suit,  were  to  be  disregarded  in  the  present 
action;  but  if  all  that  appellants  desired  to  show  by  Don- 
nellv  had  been  admitted,  we  do  not  think  it  would  have 
been  material. 

The  reception  of  rent  by  Sibley  from  Ruse  was  undoubt- 

edlv  a  waiver  of  the  condition  in  the  lease  ao:ainst  sub-let- 

ting,  but  it  did  not  release  Donnelly  from  his  obligation  to 

pay;  while  of  course,  from  his  promise  to  pay  rent  which 

.  Kuse  actually  paid,  Donnelly  was  relieved. 
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The  lease  being  produced,  it  was  itself  prima  facie  evi- 
dence that  the  rent  for  the  expired  term  had  not  been  paid; 
that  is,  the  burden  was  thus  thrown  upon  appellants  to 
show  payment.  Aside  from  this,  there  was  a  good  deal  of 
evidence  of  a  failure  to  pay.  The  agent  of  the  landlord 
testified  that  he  repeatedly  demanded  payment;  there  was 
no  pretense  that  any  claim  had  ever  been  set  up  that  any 
rent  subsequent  to  June  1,  1889,  had  been  paid,  and  Ruse 
testifies  that  the  month  of  May,  1889,  was  the  last  payment 
he  made. 

The  jury  were  fairly  instructed,  and  we  find  no  error  re- 
quiring a  reversal  of  the  judgment  of  the  Circuit  Court;  it 
is  therefore  affirmed. 

Judgment  affirmed. 
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EoBERT  B.  Crouch 

V. 

First  National  Bank  of  Chicago. 

Limited  Partnerships — Sees,  7  andSy  Chap.  84,  R.  S, 

1.  The  affidavit  in  question  being  defective  in  view  of  Sec.  7,  Chap.  84, 
R.  S. ,  this  court  holds  that  a  limited  partnership  was  not  formed  in  the 
case  presented. 

2.  Owing  to  particular  circumstances  and  hardships,  courts  some- 
times refuse  to  dismiss  appeals  from  judgments  which  do  not  completely 
dispose  of  the  cases  in  which  they  were  entered. 


[Opinion  filed  January  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook   County;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Mr.  William  J.  Manning,  for  appellant. 


Messrs.  Flower,  Smith  &  Musgrave,  for  appellee. 
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Mr.  Justice  Gary.  The  appellee  was  but  one  of  the 
many  parties  defendant  to  a  bill  filed  in  the  Circuit  Court 
by  the  appellant. 

Some,  at  least,  of  the  other  defendants  were  necessary 
parties  to  the  suit,  though  practically,  if  the  appellant  ever 
obtains  any  relief,  it  must  come  from  the  strong  boxes  of 
the  appellee.  The  appellee  successfully  demurred  to  the  bill, 
and  the  court  dismissed  it  as  to  the  appellee  only. 

Authority  requires  us,  on  the  motion  appellee  has  made, 
to  dismiss  this  appeal,  as  the  suit  is  still  pending  below 
against  the  other  defendants.  The  cases  are  collected  in 
Parker  v.  Roberts,  44  111.  App.  232. 

But  it  would  be  a  great  hardship  upon,  if  not  a  denial  of 
justice  to  the  appellant,  to  dismiss  this  appeal,  if  he  is  en- 
titled to  relief  upon  the  merits.  No  decree  against  any  of 
the  other  defendants,  which  he  can  have,  would  be  of  value 
to  him.  He  can  not  dismiss  them  out  of  the  case,  and  con- 
tinue his  suit  against  the  appellee. 

We  will  act  upon  the  considerations  that  moved  the  Ap- 
pellate Court  of  the  Fourth  District,  in  Peoria  D.  &  E.  Ry. 
Co.  V.  Pixley,  15  111,  App.  283,  and  refuse  to  dismiss  the 
appeal. 

The  point  upon  which  the  demurrer  was  sustained  is,  that 
a  partnership,  intended  to  be  limited  under  the  statute,  is 
not  in  fact  a  limited  partnership,  because  of  defects  in  the 
affidavit. 

The  statute.  Sec.  7,  Chap.  84,  calls  for  an  affidavit  "  stating 
that  the  amount  of  money,  or  other  property  at  cash  value, 
specified  in  the  certificate  to  have  been  contributed  by  each 
of  the  special  partners  to  the  common  stock,  has  been  actu- 
ally and  in  good  faith  contributed  and  applied  to  the  same." 
The  affidavit  here  was  "  that  the  amount  of  $50,000,  stated 
in  the  certificate  of  said  partnership  to  have  been  contributed 
to  the  capital  stock  thereof  by  the  said  special  partners,  has 
been  actually  contributed,  and  appHed,  and  paid  into  the 
same." 

How?  The  statute  requires  that  to  appear;  whether 
"  in  money  or  in  other  property  at  cash  value,"  "  in  good 
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faith,"  or  to  be  withdrawn  as  soon  as  a  temporary  purpose 
is  served  ? 

Sec.  8  is  imperative  that  until  such  affidavit  as  Sec.  7  re- 
quires is  i51ed,  "no  such  partnership  shall  be  deemed  to  have 
been  fonned."  The  statute  requires  an  explicit  statement 
in  the  affidavit,  if  not  in  the  words  of  the  statute,  then  in 
some  words  which,  with  their  context,  mean  what  the  stat- 
utory words  mean  with  their  context. 

We  do  not  regard  it  as  part  of  our  duty  to  go  over  the 
cases  cited  by  the  appellant  from  the  reports  of  other  States 
in  which  judicial  interpretation  has  rei)ealed  legislation. 

The  turning  point  is  whether,  under  such  an  affidavit,  a 
limited  partnership  was  formecL 

We  hold  the  negative,  and  as  this  is  decisive  -of  the  case, 
the  decree  is  affirmed. 

Decree  affirmed. 


The  C.  &  C.  Electric  Motoe  Company 

V. 

Alexander  H.  Lewis. 

Appeal  and  Error— Account. 

1.  An  appeal  does  not  lie  from  a  mere  order  of  reference  to  a  master 
to  take  testimony,  state  an  account  and  report  the  same  to  the  court; 
such  order  is  not  a  final  decree  from  which  an  appeal  lies. 

2.  At  law,  in  an  action  of  account,  the  order  to  account  is,  as  in 
chancery,  merely  interlocutory,  and  is  not  appealable. 

[Opinion  &\ed  January  25, 1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tdlkt,  Judge,  presiding. 

Messrs.  Chester  M.  Dawes  and  George  W.  Brown,  for 

appellant. 


FiPwST  District — October  Term,  1892.      577 


Wright  V.  Griffey. 


Mr.  O.  M.  Smith,  for  appellee. 

Mr.  Justice  Waterman.  Appellant  filed  its  bill  in  the 
court  below,  asking  that  appellee  be  directed  to  come  to  an 
accounting  with  it  in  respect  to  the  matters  and  things  set 
forth  in  said  bill. 

A  general  demurrer  by  appellee  was  overruled,  and  the 
cause  referred  to  a  master  to  take  the  testimony  that  might 
be  offered  therein,  and  to  state  an  account  between  the  parties 
and  rei)ort  the  same,  together  with  his  findings  of  the  law 
and  the  facts. 

Whereupon  appellant  prayed  an  appeal  to  this  court,  which 
was  allowed. 

An  appeal  does  riot  lie  from  a  mere  order  of  reference  to 
a  master  to  take  testimony,  state  an  account,  and  report  the 
same  to  the  court;  such  order  is  not  a  final  decree  from 
which  an  appeal  lies.  Gage  v.  Eich,  50  lU.  297;  Hunter  v. 
Hunter,  100  IlL  519 ;  Williamson  v.  Borchsenius,  26  III.  App. 
64;  Danieirs  Ch.  Pr.,  1402,  Note  5. 

At  law,  in  an  action  of  account,  the  order  to  account  is,  as 
in  chancery,  merely  interlocutory,  and  is  not  appealable. 
Anderson  v.  Lundburg,  41  111.  App.  248. 

The  appeal  in  this  case  will  therefore  be  dismissed. 

Aj>peal  dismissed. 


H7s  406 


Albert  S.  Wright  ,S.  5SI 

V. 

GusTAVus  W.  Griffey. 

Judgments  and  Decrees — Former  Adjudication. 

When  the  ownership  of  personal  property  has  been  decided  at  law 
to  be  in  a  given  person,  even  if  an  appeal  therefrom  is  taken,  the  judg- 
ment is  a  bar  to  a  proceeding  in  equity,  brought  to  obtain  possession 
thereof. 

[Opinion  filed  January  25,  1893.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  appellant. 

i 
Messrs.  Eunnells  &  Burrt,  for  appellee. 

Mr.  Justice  Gary.  The  appellant  filed  a  bill,  the  object 
of  which  was  to  get  from  the  appellee  3,100  shares  in  the 
stock  of  a  raining  company. 

The  api^ellee  put  in  as  a  defense  that  the  apj)ellant  had 
sued  the  appellee  before  in  an  action  of  assumpsit;  that  in 
that  suit  the  ownership  of  the  stock  in  question  was  deter- 
mined in  favor  of  the  appellee,  stating  the  circumstances  of 
the  law  suit,  so  as  to  reach  that  conclusion. 

The  appellant  did  not  except  to  the  answer,  but  replied  to 
it,  and  amended  his  bill  alleging  that  the  judgment  in  the 
suit  at  law  was  suspended  by  an  appeal  still  pending  in  the 
Sui)reme  Court.     Of  this  apjx^al  there  was  no  evidence. 

The  course  of  the  pleading  confessed  that  the  defense  was 
good  if  proved,  and  being,  as  it  was,  proved  to  be  true,  no 
question  can  now  be  made  as  to  its  sufficiency.  And  even 
if  the  allegation  of  an  appeal  pending  had  been  proved,  the 
effect  of  the  judgment  as  a  bar  would  have  remained.  Moore 
V.  Williams,  132  111.  581). 

The  appellant  should  have  continued  (if  he  could)  this 
cause  until  that  appeal  was  disposed  of.  Had  it  terminated 
in  his  favor,  the  bar  would  have  been  removed.  The  decree 
is  affirmed. 

Decree  affirmed. 

Waterman,  J.,  dissenting.  I  do  not  think  that  the  issue 
involved  in  this  case  was  determined  in  the  suit  at  law. 
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Charles  B.  Farwell  et  al. 

V. 

Great  Western  Telegraph  Company  et  al. 


47    bT9 
68    &31 

"47    f>79 
1618  522 


Appeal  and  Error, 

1.  A  decision  of  this  court  stands  as  to  a  given  point,  the  same  not 
having  been  disapproved  by  the  Supreme  Court  upon  appeal. 

2.  This  court  affirms  a  decree  dismissing  a  bill  brought  to  undo  cer- 
tain things  done  in  another  suit  still  pending. 

[Opinion  filed  January  25,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  *the  Hon. 
TjOren  C.  Collins,  Judge,  presiding. 

Messrs.  Tenney,  CnrRCH  &  Coffeen,  for  appellants. 

Mr.  John  M.  Hamilton,  for  Franklin  D.  Gray,  appellee. 

Mr.  William  J.  Ammen,  for  George  F.  Harding,  ap- 
pellee. 

Mr.  Thomas  J.  Sutherland,  for*  Thomas  J.  Sutherland, 
Franklin  D.  Gray  and  Adelaide  K.  Sutherland,  appellees. 

Messrs.  Black  *&  Fitzgerald,  for  the  Great  Western  Tel- 
egraph Company,  and  Frank  A.  Ilelmer,  its  receiver. 

Mr.  Eric  Winters,  for  Licinia  E.  Hilton,  appellee. 

Mr.  Charles  E.  Pope,  for  Selah  Eeeve,  appellee. 

Mr.  Justice  Gary.  This  is  a  bill,  as  was  the  case  in 
Bates  V.  Great  Western  Tel.  Company,  35  111.  App.  254^ 
•  134  111.  536,  to  undo  what  had  been  done  in  another  suit, 
still  ])ending. 

Although  the  Supreme  Court  went  into  the  merits  in 
that  case  without  passing  upon  the  point  on  which  we  de- 
cided it,  yet  they  expressed  no  disapproval  of  our  position. 
Our  decision,  therefore,  remains  law  for  us  unless  we  have 
become  wiser. 


I  47    MO 
154b    90 
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Besides  the  authorities  we  there  cited,  see  Field  v.  Eidg- 
ley,  116  111.  424,  and  Shepard  v.  Speer,41  111.  App.  211,  140 
111.  238,  as  to  a  second  suit  to  obtain  relief  which  may  be 
had,  if  entitled  to  it,  in  the  first.  And  that  the  court  may, 
in  the  original  suit,  do  all  that  it  is  asked  by  this  to  do, 
see  also  Black  on  Judgments,  Sees.  308,  509-695. 

The  decree  dismissing  the  bill  is  affirmed. 

Judgment  affirmed. 

Waterman,  J.,  dissents. 


Solomon  T.  Fish 

V. 

K.  Seeberger. 

Agency — Fire  Insurance-rProperty  in  Hands  of  Commission  Mer- 
chants. 

1.  This  court  wiU  not  consider  an  alleged  variance  between  the  evi- 
dence and  the  declaration  in  a  given  case,  the  same  not  having  been 
pointed  out  on  trial. 

2.  A  person  who  undertakes  to  act  for  another,  may  not,  in  the  same 
matter,  act  for  himself  in  any  way  to  the  disadvantage  of  his  principal, 
and  the  profits  and  gains  made  by  the  agent  in  the  execution  of  his  trust, 
belong  to  the  principal;  it  matters  not  whether  such  profit  or  advantage 
be  the  result  of  the  performance  of  the  duty  intrusted  to  him,  the  obedi- 
ence of  orders  to  him  given,  or  the  violation  thereof. 

8.  It  does  not  matter  that  the  conduct  of  the  agent  may  have  been  in 
the  particular  case  perfectly  fair  in  intent,  and  that  he  may  not  have 
contemplated  any  injury  to  his  principal,  but  only  to  do  that  which  he 
assumed  to  be  perfectly  right  and  proper;  the  result  is  the  same. 

4.  If  the  agent,  dealing  legitimately  with  the  subject-matter  of  his 
agency,  acquires  a  profit,  the  principal  may  claim  the  advantage  thus 
obtained,  even  though  the  agent  may  have  contributed  his  own  funds  or 
responsibility  in  producing  the  result. 

5.  All  profits  and  eveiy  advantage  beyond  lawful  compensation  made 
by  an  agent  in  the  business,  or  by  dealing  or  speculating  with  the  goods 
of  his  principal,  though  in  violation  of  his  duty  as  agent,  and  though  tlie 
loss,  if  one  had  occurred,  would  have  fallen  on  the  agent,  are  for  the 
benefit  of  the  principal.    Tlie  law  will  not  permit  an  agent,  without  the 
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assent  of  his  principal,  to  acquire  an  interest  in  the  subject-matter  of  the 
agency,  adverse  or  in  opposition  to  that  of  his  principal. 

6.  In  an  action  brought  to  recover  certain  insurance  money,  claimed 
to  have  been  received  by  the  defendant,  a  commission  merchant,  for  the 
loss  on  certain  butter  belonging  to  plaintiff,  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  January  25, 1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Feank  Baker,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  appellee,  to 
recover  certain  insurance  money,  claimed  by  him  to  have 
been  received  by  appellant,  for  loss  on  certain  butter  belong- 
ing to  appellee.  It  appeared  upon  the  trial  that  appellant, 
a  commission  merchant,  had,  in  the  year  1889,  a  large 
quantity  of  butter,  belonging  to  appellee,  which  had  been 
sent  to  appellant  for  sale.  This  butter  had  been  stored  by 
appellant  in  a  certain  warehouse  in  the  city  of  Chicago, 
awaiting  sale,  and  while  in  such  warehouse,  on  November  4, 
1889,  a  fire  occurred  in  "Warehouse  A,"  which  was  west  of 
and  adjoining  "Warehouse  B,"  in  which  the  butter  was 
stored,  by  which  fire  it  was  claimed  by  appellant,,  in  proofs 
of  loss  made  by  him  to  the  insurance  companies,  the  butter 
was  damaged.  Prior  to  this  date  appellant  had  taken  out 
policies  of  fire  insurance  in  the  name  of  S.  T.  Fish  &  Co., 
on  merchandise  consisting  chiefly  of  salt,  butter,  eggs,  fruit 
and  other  country  produce,  etc.,  their  own,  or  held  in  trust 
by  them,  or  on  commission,  or  on  joint  account,  or  sold  but 
not  delivered,  contained  in  the  seven-story  and  basement 
brick  building,  situated  No.  228  and  230  Michigan  street, 
Chicago,  111.,  and  known  as  Western  Refrigerating  Com- 
pany's "  Warehouse  B." 

Appellant,  in  his  proofs  of  loss,  made  claim  for  damage  to 
1,375  packages  of  butter,  appraising  the  same  at  twenty 
cents  a  pound,  and  agreed  with  the  insurance  companies  to 
submit  the  matter  of  the  loss  and  damage  by  said  fire  to 
arbitrators.      The    arbitrators    examined    the  butter  and 
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allowed  to  appellant  damages  on  1,375  packages  of  butter, 
containing  75,053  pounds,  at  three  and  one-fourth  cents  per 
pound,  amounting  to  $2,536.72,  with  thirty  dollars  for 
expense  of  handling,  making,  in  all,  $2,566.72. 

Very  shortly  after  this,  api)ellant  sold  the  butter  of  apjiel- 
lee  for  ten  and  one-half  cents  a  pound,  and  thereafter,  in 
rendering  his  account  to  appellee,  made  no  mention  of  hav- 
ing received  anything  for  loss  or  damage  to  said  butter,  but 
did  render  to  appellee  an  account  for  insurance  premiums 
by  him  (appellant)  paid.  Api)ellee  at  first  objected  to  the 
claim  for  insurance  premiums  paid,  but  afterward  yielded 
to  such  claim. 

When  appellee  discovered  that  appellant  had  received 
three  and  one-fourth  cents  per  pound  damages  for  all  of  the 
butter  appellant  had  on  hand  at  the  time  of  said  fire, 
he  made  claim  against  appellant  for  the  money  so  by  him 
received,  and  it  not  being  paid,  brought  this  suit.  Upon 
the  trial  appellant  claimed  and  asked  to  be  pennitted  to 
show  that  the  butter  of  appellee  was  not  damaged  at  all  by 
said  fire,  and  that  the  appraisal  and  allowance  of  damage, 
made  by  the  arbitrators  acting  for  the  insurance,  companies 
and  appellant,  was  not  made  upon  any  separate  examination 
of  appellee's  butter,  or  any  estimate  of  loss  in  particular, 
but  was  a  general  award  intended  to  cover  all  of  the  loss 
that  had  been  sustained  upon  butter,  and  also  offered  to 
show  that  the  personal  loss  to  him  (appellant)  by  said  fire, 
upon  butter  by  him  (appellant)  owned,  was  greater  than  the 
entire  amount  received  by  him  from  the  insurance  com- 
panies. The  arbitrators  were  permitted  to  testify,  and  their 
testimony  tended  to  show  that  they  opened  and  examined 
the  interior  of  only  fifty  packages  of  butter,  and  their  esti- 
mate was  a  general  one;  that  they  considered  all  of  it 
damaged,  but  their  estimate  was  made  upon  the  butter  as 
an  entirety,  and  not  upon  that  of  appellee  alone,  or  upon 
any  particular  lot.  Otherwise  the  court  refused  to  permit 
appellant  to  introduce  evidence  offered  by  him,  the  court 
holding  that  it  was  immaterial  whether  the  loss  sustained 
by  appellant  upon  the  butter  that  belonged   to  him,  was 
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greater  or  less  than  the  total  amount  of  insurance  money 
by  him  received,  and  that  it  was  also  immaterial  whether, 
as  a  matter  of  fact,  the  butter  of  appellee  was  actually 
damaged,  or  sold  for  a  greater  or  less  price  in  consequence 
of  said  fire,  the  opinion  of  the  trial  court  being  that  appel- 
lant, having  of  his  own  motion  and  Avithout  notice  to 
appellee,  claimed  and  received  on  the  total  amount  of  butter 
held  by  him  (appellant),  including  that  of  appellee,  damage 
to  the  amount  of  three  and  one-fourth  cents  per  pound, 
such  money,  to  the  extent  of  the  butter  owned  by  appellee, 
was  a  profit  made  by  appellant  upon  the  property  oL  his 
principal  in  his  hands,  and,  consequently,  for  which  he  must 
account  to  appellee.  There  was  and  is  some  contention  on 
the  part  of  ap|X5llant  that  appellee  did  not  make  out  that 
he  had  on  hand,  in  the  custody  of  appellant,  622  packages 
of  butter  at  the  time  of  said  fire.  The  jury  rendered  a 
verdict  of  $1,079.49  for  appellee,  upon  which  there  was 
judgment. 

Messrs.  Moses,  Pam  &  Kennedy,  for  appellant. 

Mr.  George  C.  Fry,  for  appellee. 

Mr.  Justice  "Waterman.  Appellant  denies  that  it  was  the 
custom  of  commission  merchants  in  Chicago  at  this  time  to 
insure  goods  in  their  charge,  although  he  admits  making  a 
charge  for  insurance,  and  in  one  of  the  letters  to  appellee 
stated  that  where  goods  are  held  in' storage  it  is  customary 
to  charge  insurance.  However  this  may  be,  the  fact  appears 
that  appellant  did  take  out  certain  policies  of  insurance 
amounting  in  the  aggregate  to  the  sum  of  $15,500,  and  that 
the  Sfaid  policies  covered  by  their  terms  all  butter  held  by 
api^ellant,  either  on  his  own  account  or  in  trust  or  on  com- 
mission, and  that  under  this  policy  appellant  made  a  claim 
for  loss  upon  all  the  butter  he  had  in  storage,  including  that 
of  appellee.  Such  being  the  case,  we  think  it  quite  imma- 
terial whether  it  was  the  custom  of  commission  merchants 
to  insure  goods  of  their  principals,  or  whether  there  had  ever 
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been  any  agreement  between  appellant  and  appellee  for  in- 
surance. Nor  do  we  think  it  material  whether,  as  a  matter 
of  fact,  the  goods  of  appellee  were  actually  damaged  by  the 
fire,  on  account  of  which  appellant  claimed  and  received  pay- 
ment of  a  loss,  or  whether  the  loss  of  appellant  at  said  fire 
upon  his  own  goods  exceeded  the  total  amount  of  insurance 
money  received  by  him.  The  conduct  of  appellant  sliows 
that  beyond  question  he  considered  this  insurance  to  be  in 
part  for  the  benefit  of  appellee.  He  made  to  him  a  charge 
for  insurance  premiums  by  him  (appellant)  paid,  and  the 
validity  of  such  charge  appellee  finally  conceded. 

"When  the  fire  occurred,  appellant  might  at  once  have  noti- 
fied appellee  of  it,  and  asked  him  to  come  on  and  look  after 
his  interests  in  that  regard;  but  without  doing  this,  appellant 
proceeded  to  make  claim  for  the  loss  that  had  been  sustained 
and  to  submit  the  question  of  the  amount  of  such  loss  to  ar- 
bitration. Such  arbitration  and  an  award  having  been  made, 
under  such  submission  appellant  received  the  amount  of  the 
loss  so  found.  In  all  this,  appellant  assumed  to  act  and  rep- 
resent appellee,  and  he  can  not  now  be  heard  to  com])lain  if 
appellee  insists  upon  having  the  benefit  of  his  action.  In- 
deed, it  would  seem  that  appellant  under  such  circumstances 
ought  to  be  quite  content  if  appellee  is  willing  to  concede 
the  right  of  appellant  to  submit  his  (appellee's)  claim  for  loss 
to  arbitration,  and  to  receive  the  amount  found  by  the  arbi- 
trators  appointed  at  the  instance  of  appellant,  without  notice 
to  him  (appellee),  especially  as  in  the  sworn  statement  made 
by  appellant  to  the  arbitrators,  he  appraises  all  of  the  butter 
before  the  loss  at  twenty  cents  per  pound,  and  then,  having 
received  damages  thereon  only  to  the  extent  of  three  and  one- 
fourth  cents  per  pound,  sold  that  butter  for  ten  and  one-half 
cents. 

Nor  do  we  think  it  material  in  this  action,  if  it  be  the  case, 
that  a  ppellaut's  loss  upon  the  butter  by  him  owned  was 
greater  than  the  total  amount  of  insurance  money  received 
by  him.  Appellant,  at  the  time  of  the  fire,  might  easily 
have  notified  appellee  to  come  on  and  look  out  for  his  inter- 
ests, informing  him  that  he  (appellant)  would  claim  all  the 
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insurance  money  that  might  be  received  under  the  policies, 
but  instead  of  doing  this,  he  proceeded  to  act  as  before 
stated,  without  notice  to  appsUee,  and  has  therebj'^  placed 
appellee  in  a  position  ^here  it  is  now  impossible  for  him  to 
make  claim  against  the  insurance  companies  for  the  dam- 
age done  to  his  (ap})ellee's)  goods. 

It  is  urged  that  there  is  no  equity  in  the  claim  of  appel- 
lee, because  it  is  claimed  that  in  reality,  the  butter  of 
appellee  was  not  damaged  at  all.  We  think  that  appellant 
is  now  estopped  to  make  any  such  claim.  Appellee  never 
had,  after  the  fire,  any  opportunity  to  examine  his  butter, 
and  determine  for  himself  whether  or  no  it  had  been  dam- 
aged. That  he  did  not  have  such  opportunity  was  entirely 
owing  to  the  action  of  appellant;  and  we  think  the  well- 
established  principles  of  the  law  governing  the  relations  of 
principal  and  agent,  forbid  that  appellant  should  at  this 
time,  and  under  these  circumstances,  be  now  allowed  to  say 
that  the  goods  of  appellee  were  not  damaged  at  all. 

It  may  be,  that  had  appellant  made  a  claim  to  the  insur- 
ance companies  for  loss  only  upon  butter  by  him  (appellant) 
owned,  that  he  would  have  received  thereon  as  much,  or 
more  than  he  did  obtain;  but  an  agent  can  not  be  allowed 
to  use,  for  his  own  profit  only,  in  any  manner,  the  goods  of 
his  principal.  It  is  a  well  settled  principle,  that  a  person 
who  undertakes  to  act  for  another,  shall  not  in  the  same 
matter  act  for  himself,  in  any  way  to  the  disadvantage  of 
his  principal,  and  that  the  profits  and  gains  made  by  the 
agent  in  the  execntion  of  his  trust  belong  to  the  principal; 
and  it  matters  not  whether  such  profit  or  advantage  be  the 
result  of  the  performance  of  the  duty  intrusted  to  him,  the 
obedience  of  orders  to  him  given,  or  the  violation  thereof; 
whatever  profit  or  advantage  the  agent  makes  out  of  the 
property  of  his  principal,  belongs  to  the  principal.  All 
experience  shows  that  it  is  only  by  a  rigid  adherence  to 
this  rule,  that  temptation  can  be  removed  from  one  acting 
in  a  fiduciary  capacity,  to  seek  his  own  advantage  to  the 
injury  of  his  principal.  Nor  does  it  matter  that  the  con- 
duct of  the  agent  may  have  been  in  the  particular  case  per- 


586  Appellate  Courts  of  Illinois. 

Vol,  47.]  Fish  v.  Seeberger.  • 

fectly  fair  in  intent,  and  that  he  may  not  have  contemplated 
any  injury  to  his  principal,  but  only  to  do  that  which  he 
assumed  to  be  perfectly  right  and  proper.  The  result  is 
the  same.  If  the  agent,  dealing  legitimately  with  the  sub- 
ject-matter of  his  agency,  acquires  a  profit,  the  principal 
may  claim  the  advantage  thus  obtained,  even  though  the 
agent  may  have  contributed  his  own  funds  or  responsibility 
in  producing  the  result.  All  profits  and  every  advantage 
beyond  lawful  compensation,  made  by  an  agent  in  the  busi- 
ness, or  by  dealing  or  speculating  with  the  goods  of  his 
principal,  though  in  viplation  of  his  duty  as  agent,  and 
though  the  loss,  if  one  had  occurred,  would  have  fallen  on 
the  agent,  are  for  the  benefit  of  the  principal.  The  law 
will  not  ])ermit  an  agent,  without  the  assent  of  his  princi- 
pal, to  acquire  an  interest  in  the  subject-matter  of  the 
agency,  adverse,  or  in  opposition  to  that  of  his  principal. 
Mechem  on  Agency,  Sec.  460;  Cottom  v.  Ilolliday,  59  111. 
179;  Dennis  v.  McOagg,  32  111.  429-444:;  Switzer  v. 
Skiles,  3  Gilm.  529;  Duttonv.Willner,  52  X.Y.  312-319;  9th 
Ed.,  Story  on  Agency,  Sees.  192-207-208-210-212-214; 
Ewell's  Evans  on  Agency,  Marg.  paging,  243;  Judevene  v. 
Hardwick,  49  X.  E.  180. 

It  is  insisted  by  the  appellant  that  the  butter  was  not  only 
not  injured,  but  was  saved,  and  that  its  owner  received  the 
full  benefit  thereof.  As  before  stated,  we  think  this  is  a 
claim  which  appellant  can  not  now  be  heard  to  make.  Had 
he  given  appellee  an  opportunity  he  might  have  been  able 
to  show  that  the  damage  to  his  butter  was  much  more  than 
three  and  one-fourth  cents  per  pound;  that  it  in  reality  was 
nine  and  one-half  cents  per  pound — the  difference  be- 
tween what  ap])ellant,  under  oath,  declared  its  value  to  be 
before  the  fire,  and  the  price  for  which  it  sold  after  the  fire. 

It  is  insisted  that  the  appellant  should  have  been  permit- 
ted to  explain  why  he  had  not  reported  to  appellee  the  col- 
lection of  the  insurance  money.  Appellant  did  not  offer  to 
show  that  he  had  neglected  to  give  such  infonnation  on  ac- 
count of  anything  done  by  appellee.  What  reasons  existed 
in  his  own  mind  or  what  any  one  not  connected  with  appel- 
lee may  have  done  that  induced  him  to  withhold  such  in- 
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formation,  was  entirely  immaterial.  This  action  was  based 
and  this  judgment  rendered,  not  at  all  because  he  failed  to 
communicate  the  fact  that  he  had  received  such  insurance 
money,  but  because,  under  circumstances  before  stated,  he 
did  receive  it.  And  we  think  interest  ^as  properly  charge- 
able against  him  from  the  time  of  its  reception. 

We  think  the  evidence  as  to  the  quantity  of  butter  owned 
by  appellee,  upon  which  appellant  received  damages  of  three 
and  one-fourth  cents,  was  such  as  to  warrant  the  amount  of 
the  verdict  of  the  jury. 

It  appears  to  us  also  that  unless  there  was  some  urgent 
necessity  for  a  sale  of  this  butter  immediately  following  the 
making  of  the  award  of  loss  thereon,  it  was  the  duty  of  a}> 
pellant  to  have  notified  appellee  of  the  fire  and  the  proba- 
bility that  his  butter  had  been  damaged  thereby,  in  order 
that  he  (appellee)  might  take  such  action  as  he  thought 
proj^er,  and  that  a  sale  of  it  without  any  notice  to  appellee 
of  such  extraordinary  occurrence  was  not  such  a  discharge 
of  his  duties  as  appellee  had  a  right  to  expect  and  require. 
Ewell's  Evans  on  Agency,  Marg.  p.  213;  Story  on  Agency, 
Sec.  208;  Clark  v.  Bank  of  Wheeling,  17  Penn.  St.  322. 

Taking  the  instructions  as  a  whole,  the  law  of  the  case 
was  fairly  presented  to  the  jury,  and  substantially,  justice 
appears  to  have  been  done  by  the  judgment. 

It  is  claimed  that  there  is  a  variance  between  the  evidence 
and  the  declaration;  also  that  the  evidence  does  not  sustain 
the  declaration.  The  particular  variance  alluded  to  should 
have  been  pointed  out  upon  the  trial.  If  this  had  been 
done,  it  might  have  been  removed  by  amendment.  Such 
action  not  having  been  had,  it  is  too  late  to  now  insist  upon 
a  variance,  and  the  principles  applicable  after  verdict  to 
causes  of  action  defectively  stated,  apply.  iN'orthwestem 
Brewing  Go.v.  Manion,]44  111.  App.  424;  City  of  Bloomington 
V.  Tebballs,  17  111.  App.  455;  I.  &  St.  L.  K.  R.  Co.  v.  Estes,  96 
lU.  470;  Triggers  v.  Bell,  94  111.  223;  L.  E.  &  W.  E.  E.  Co. 
V.  Eosenberg,  31  III.  App.  47;  Mackin  v.  O'Brien,  33  111. 
App.  474;  Wight  Fire  Eoofing  Co.  v.  Poczekai,  130  111.  139. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Gaby.  I  think  the  money  received  for  in- 
surance should  be  apportioned  in  the  ratio  of  the  actual 
damage  to  the  insured  goods. 


EuDOLPH  Gottlieb  et  al. 

47    fi^  V. 

(iTlSi  Charles  L.  Miller  et  al, 

|lMe    44 
47    388 

.W 43       Insolvency — Preferences, 

1.  Directors  of  an  insolvent  corporation,  so  utterly  insolvent  as  to 
have  abandoned  all  effort  to  continue  business,  can  give  preferences 
to  creditors  of  the  corporation  having  knowledge  of  its  condition. 

2.  The  distinction  between  a  corporation  so  insolvent  as  to  have 
stopped  business,  giving  preferences,  and  one  which,  by  giving  a  pref- 
erence, incapacitates  itself  for  further  business,  has  little  to  recom- 
mend it.  But  the  fact  that  the  preference  stofie  the  business,  does  not 
avoid  it. 

[Opinion  filed  January  27,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

Messrs.  Quigo  &  Bentley,  for  Land  Owners  Building 
Company,  appellant.  • 

Mr.  G.  W.  Kretzinqer,  for  Thomas  Parker,  Jr.,  [Receiver, 
appellant. 

Messrs.  Moran,  Kraus  &  Mayer,  for  American  Oak 
Leather  Company,  William  H.  Johnson,  for  use  of  Eu- 
dolph  Gottlieb,  Frederick  Oberndorf,  et  al.,  appellants. 

Messrs.  Pence  &  Carpenter,  for  executors  of  Leopold 
Miller,  appellees. 
Messrs.  Duncan  &  Gilbert,  for  Ignatz  Deimel,  appellee. 

Mr.  Justice  Gary.    The  facts  in  this  case  are  very  com- 
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plicated  ;  to  state  them  at  large  would  occupy  a  great  deal 
of  space,  and  we  have  no  reason  to  fear  that  oiir  decision 
will  be  final. 

The  whole  argument  of  the  appellants  is  based  upon  the 
proposition  that  the  directors  of  an  insolvent  corporation,  so 
utterly  insolvent  as  to  have  abandoned  all  efifort  to  continue 
business,  can  not  give  preferences  to  creditors  of  the  corpo- 
ration having  knowledge  of  its  condition. 

We  concede  that  the  facts  are  with  the  appellants ;  that 
much  authority  in  other  States  is  with  them ;  but  that  the 
law  of  this  State  is  with  them,  we  think,  can  not  be  con- 
ceded. 

While  it  can  hardly  be  said  that  the  proposition  of  the 
appellants  had,  so  far  as  appears,  ever  been  presented  before 
the  courts  of  this  State  in  the  concrete  form  in  which  it  now 
comes  before  us,  yet  there  have  been  cases  wrongly  decided, 
or  at  least  the  language  used  in  deciding  them  was  wrong, 
if  the  law  be  as  appellants  claim. 

In  Glover  v.  Wells,  40  111.  App.  350,  it  is  said  that  a  cor- 
poration has  the  power  to  make  preferences,  "  even  if  in- 
solvent, and  for  the  express  purpose  of  preferring  *  *  * 
a  creditor." 

In  the  same  case,  under  the  name  of  Glover  v.  Lee,  140 
111.  102,  the  Supreme  Court  said  the  "  company  had  the  right 
to  secure  one  creditor  in  preference  to  another." 

It  is  true  that  these  cases,  like  Beach  v.  Miller,  130  111. 
162,  were  at  law,  but  that  circumstance  has  not  prevented 
the  equitable  doctrine  of  the  latter  case  being  considered 
authoritative. 

The  distinction  between  a  corporation  so  insolvent  as  to 
have  stopped  business,  giving  preferences,  and  one  which,  by 
giving  a  preference,  incapacitates  itself  for  further  business, 
has  little  to  recommend  it.  But  the  fact  that  the  preference 
stops  the  business  does  not  avoid  it.  Eeichwald  v.  Commer- 
cial Hotel  Co.,  106  111.  439. 

A  special  objection  to  $6,000  of  the  Miller  judgment 
would  deserve  consideration  if  the  appellants  urged  it ;  but 
the  manner  in  which  they  treat  it  leads  to  the  conclusion 
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tliat  they  do  not  desire  a  decision  based  upon  that  objection 
only. 

The  appellants  present  the  case  as  though  nothing  short 
of  relief  based  upon  the  truth  of  their  proposition  would  be 
desirable,  and  therefore  without  considering  anything  but 
that  proposition,  we  affirm  the  decree. 

Decree  affirmed. 


Joseph  Gregg 


V. 

Illinois  Central  Railroad  Company. 

Railroada — Storage  of  Uncalled-for  Freight — Appeal  ajid  Error, 

1.  A  carrier  storing  uncalled-for  goods,  on  which  the  freight  has  not 
been  paid,  should  store  in  his  own  name  in  order  to  preserve  his  lien. 
Such  carrier  is  not  liable  for  any  default  of  the  warehouseman,  if  he 
was  guilty  of  no  negligence  in  selecting  him. 

2.  The  ^^ding  of  the  court  in  a  case  tried  without  a  jury,  upon  con- 
flicting evidence,  wiU  not  be  disturbed  upon  appeaL 

[Opinion  filed  January  27,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
lion.  S.  F.  McCoNNELL,  Judge,  presiding. 

Messrs.  Otis  &  Gba.ves,  for  appellant. 

Mr.  C.  V.  GwiN,  for  appellee. 

Mr.  Justice  Gary.  The  appellant  in  July,  1888,  shipped 
five  car  loads  of  corn  to  Augusta,  Georgia,  by  the  road  of 
the  appellee.  By  the  bills  of  lading,  the  corn  was  consigned 
to  the  order  of  Joseph  Gregg  &  Co.,  with  directions  to  no- 
tify Dunbar  &  Co. 

These  bills  were  attached  to  drafts  and  indorsed  to  a  bank 
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that  discounted  the  drafts.    The  drafts  were  drawn  on 
Dunbar  &  Co.,  at  ten  days'  sight. 

August  11, 1888,  Dunbar  &  Co.  wrote  to  the  appellant 
thus :  "  No  demand  for  grain  to-day,  market  is  so  stocked. 
A  large  lot  of  stuflf  was  brought  here  prior  to  the  advance 
in  freight,  and  this  being  our  tightest  season  anyway,  every- 
body  has  been  cramped  to  pay  for  it;  our  banks  protected 
drafts,  and  loaned  on,  until  they,  too,  became  cramped,  and 
refused  to  lend  any  more.  The  situation  is  worse  than  last 
season,  wlien  you  remember  the  same  thing  occurred.  The 
best  way  we  can  get  out  of  the  difficulty  in  meeting  your 
drafts,  which  begin  to  mature  next  week,  is  to  draw  back  on 
you  for  them  as  they  mature,  and  then  let  you  make  new  ten 
day  drafts  on  us,  and  in  this  way  we  can  gain  about  fifteen 
or  sixteen  days,  and  in  that  time  hope  to  place  a  great  part 
of  it. 

We  can  arrange  to  take  care  of  the  stuff  itself  without 
having  to  keep  on  track.  We  will  begin  to  draw  on  Mon- 
day.   We  await  your  favors.        Yours  truly, 

Dunbar  &  Co.**' 

The  appellant's  counsel  says  this  letter  does  not  refer  to 
the  transactions  involved  in  the  suit,  but  we  infer  that  the 
court  below,  where  the  case  was  tried  without  a  jury,  found 
that  it  did. 

When  the  corn  actually  arrived  in  Augusta,  does  not  ap- 
pear, but  it  was  there  in  the  warehouse  of  Dunbar  &  Co., 
stored  with  them  as  warehousemen,  on  receipts  to  the  Geor- 
gia R.  E.  Co.,  when,  on  the  10th  day  of  September,  1888/an 
extraordinary  flood  came  and  destroyed  it.  The  Georgia 
K.  E.  Co.  seems  to  have  been  the  last  connecting  road  over 
which  the  com  was  carried  to  Augusta. 

The  appellant  sued  the  appellee  for  the  value  of  the  com 
and  alleges,  first,  that  the  Georgia  R.  R.  Co.  should  have 
stored  the  corn  in  the  elevator  standing  on  the  higher 
ground,  and  operated  by  parties  of  better  financial  standing 
than  Dunbar  &  Co. 

Whether  there  was  room  in  that  elevator  was  a  contro- 
verted question  on  the  trial,  as  well  as  whether  the  expense 
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would  not  have  been  greater.  The  record  does  not  show 
that  the  danger  from  flood  could  have  been  anticipated,  and 
so  far  as  apj)ears,  there  was  no  inij)rudence  in  intrusting 
the  mere  custody  of  the  corn  to  Dunbar  &  Co. 

Second.  That  the  Georgia  R.  K.  Co.  should  have  noti- 
fied the  appellant  of  the  arrival  of  the  corn,  and  that  it 
was  not  taken  off  the  hands  of  the  road  by  surrender  of 
the  bills  of  lading. 

Of  Dunbar  &  Co.'s  inability,  the  appellant  had  notice  by 
the  letter  of  August  11th,  whether  it  related  to  this  corn  or 
not;  whether  tliere  was  a  custom  to  notify,  was  in  dispute; 
and  the  direction  of  the  bills  of  lading,  to  notify  Dunbar 
&  Co.,  might  well  be  understood  by  the  railroad  company 
as  being  all  that  the  appellant  desired.  And  in  fact  if  the 
letter  of  August  11th  referred  to  this  corn,  the  fair  infer- 
ence is  that  the  very  thing  the  appellant  desii'ed  to  have 
done  with  this  corn,  was  done. 

The  third  alleged  ground  of  recovery  is,  that  the  corn 
might  have  been  dried  with  but  little  loss.  That  was  a 
part  of  the  controversy  upon  which  the  finding  of  the 
court  below,  upon  conflicting  evidence,  is  conclusive. 

There  were  presented  to  the  court  eight  propositions,  of 
which  five  were  marked  refused.  What  has  been  said, 
covers  all  of  them  but  the  last,  which  asserts  that  the  grain, 
having  been  stored  in  the  name  of  the  Georgia  R.  R.  Co., 
the  api>ellee  is  liable  for  any  negligence  of  Dunbar  &  Co. 
in  trying  to  save  the  grain  and  in  drying  it. 

A  carrier,  storing  uncalled-for  goods,  on  which  the 
freight  had  not  been  paid,  would  naturally  store  in  his  own 
name,  to  preserve  his  lien.  No  authority  is  cited  that  he  is 
wrong  in  so  doing,  or  that  he  is  liable  for  any  default  of 
the  warehouseman,  if  he  was  guilty  of  no  negligence  in 
selecting  him. 

On  the  whole  case  there  seems  to  be  no  error,  and  the 
judgment  is  affirmed. 

Jvdgment  affirmed. 
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George  S.  Poppers 

V. 

Mary  J.  Meager,  lj*|^. 

Landlord  and  Tenant — Temint  Holding  Over, 

1.  An  agreement  in  a  lease  to  pay  so  much  per  day  as  liquidated  dam- 
ages for  each  day  possession  is  withheld  after  the  termination  of  the 
lease  by  lapse  of  time,  is  valid ;  not  to  be  treated  as  a  penalty,  but  en- 
forced. 

2.  In  view  of  the  evidence  in  the  case  presented,  this  court  holds  that 
the  payment  by  a  party  named,  of  a  sum  amounting  to  one  month's 
rent,  which  was  subsequently  returned,  is  not  to  be  regarded  as  anything 
more  than  a  mere  deposit,  to  be  taken  as  rent  if  the  negotiations  termi- 
nated in  a  lease,  and  to  be  returned  if  they  did  not.  This  court  holds, 
in  the  absence  of  evidence  of  any  communication  between  the  parties 
hereto,  by  which  the  plaintiff  is  estopped,  that  the  defendant  wrongfully 
held  over,  and  declines  to  interfere  with  the  judgment  against  him. 

[Opinion  filed  January  27,  1893.] 

*  _ 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Uon. 
Frank  Bakee,  Judge,  presiding. 

Mr.  John  P.  Ahrens,  for  appellant. 

Messrs.  Eastman  &  Schumacher,  for  appellee. 

Mr.  Justice  Gary.  The  appellant  was  tenant  of  the 
appellee  for  a  term  expiring  April  30,  1889,  under  a  lease 
which  contained  this  covenant  on  his  part : 

"  Eighth.  At  the  termination  of  this  lease  by  lapse  of 
time  or  otherwise,  to  yield  up  immediate  possession  to  said 
party  of  the  first  part,  and  failing  so  to  do,  to  pay  as  liqui- 
dated damages  for  the  whole  time  such  possession  is  with- 
held, the  sum  of  thirty  dollars  per  day." 

The  rent  reserved  in  the  lease  was  $500  per  month. 

About  the  time  that  the  lease  expired — Avhether  before  or 
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after,  was  the  subject  of  conflicting  testimony — the  Grand 
Rajiids  Furniture  Company  began  negotiations  with  the 
appellee,  both  acting  through  agents,  for  a  lease  of  the  same 
premises  for  a  term  of  five  years,  the  company  to  deal  as  it 
pleased  with  the  appellant,  who  was  holding  over  without 
consent  of  the  appellee.  That  lease  was  to  run  from  the 
first  day  of  May,  1889.  Leases  were  prepared  by  Jthe  agent 
of  the  appellee,  and  taken  to  be  considered  by  the  company, 
but  not  executed  by  either  party.  May  28,  1889,  the  com- 
pany paid  to  the  appellee  rent  (so  called  in  the  receipt  given) 
for  that  month.  The  testimony  was  conflicting,  whether 
there  was  any  communication  between  the  parties  to  this 
suit  after  April  30,  1889,  until  the  demand  for  possession  in 
July. 

The  appellant  being  shown  the  receipt  taken  by  the  agent 
of  the  company,  paid  to  him,  what  they,  as  between  them- 
selves, called  rent  for  the  premises,  for  May,  June  and 
July. 

In  July  the  appellee  returned  to  the  company  the  money 
received  May  28,  1889.  On  this  state  of  facts  the  court 
below  found — trying  the  cause  without  a  jury — that  the 
appellant  was  responsible  for  the  time  he  continued  in  the 
premises  after  April  30,  at  the  rate  of  thirty  dollai's  per 
day,  refusing  the  propositions  of  laAV  submitted  by  the 
appellant,  as  folloAvs : 

"  1.  If  the  court  believes,  from  the  evidence,  that  at  or 
about  the  time  of  the  expiration  of  the  lease  from  the 
plaintiflf  to  the  defendant,  in  question,  the  plaintiff  by  her 
agents  entered  into  nep^otiations  with  the  Grand  Rauids 
Furniture  Company  for  a  lease  of  the  premises  in  question 
from  plaintiflf  to  said  company,  and  that  a  draft  of  sucli 
lease  Avas  prepared  and  given  to  the  agent  of  said  company 
for  execution  by  said  company,  and  to  be  returned  to  the 
plaintiflf  duly  executed  by  said  com])any  the  next  day,  and 
that  said  company  then  paid  to  the  agent  of  plaintiflf  the 
sum  of  four  hundred  and  sixteen  and  66-100  dollars 
($416.60),  the  amount  of  rent  in  and  by  said  draft  of 
said     proposed   lease   provided,  for  the   month  of   May, 
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1889,  and  received  from  said  agent  of  plaintiff  the  receipt 
given  in  evidence  for  said  sum  of  money,  and  that  the 
defendant  was  informed  of  said  negotiottions,  and  of  the 
acceptance  of  said  rent  for  said  month  of  May  by  said 
plaintiff's  agents  from  said  company,  and  that  while  said 
negotiations  were  pending  between  the  plaintiff  and  said 
company  the  defendant  remained  in  the  possession  of  said 
premises  with  the  consent  of  said  company,  and  without 
any  demand  having  been  made  by  the  plaintiff  upon  the 
defendant  for  the  possession  of  said  premises,  and  that  the 
defendant  paid  the  tent  for  said  premises  to  said  company 
for  the  months  of  May,  June  and  July,  1889,  and  that  the 
defendant  had  no  notice  that  said  negotiations  between  the 
plaintiff  and  said  company  had  been  declared  off  before  the 
defendant  paid  the  rent  for  the  month  of  July,  1889,  and 
that  no  demand  had  been  made  by  or  on  behalf  of  the 
plaintiff  upon  the  defendant  for  the  possession  of  the  said 
premises  prior  to  the  latter  part  of  July,  or  the  first  day  of 
August,  1889,  then  as  a  matter  of  law,  the  plaintiff  is  not 
entitled  to  recover  any  damages  against  the  defendant  for 
holding  possession  of  said  premises  for  the  time  prior  to  the 
making  of  such  demand,  although  such  proposed  lease  was 
never  in  fact  executed  by  said  company. 

2.  If  the  court  believes  from  the  evidence  that  about 
the  middle  of  May,  1889,  the  Grand  Kapids  Furniture  Com- 
pany made  an  application  to  the  plaintiff's  agents  for  a  lease 
of  the  premises  in  question  while  the  defendant  w^as  in  pos- 
session thereof,  and  that  said  plaintiff's  agents  informed  the 
representatives  of  said  company  making  said  application, 
that  the  plaintiff  had  a  tenant  there  that  she  or  her  agents 
had  some  trouble  with,  and  that  in  case  said  application  was 
accepted,  it  would  have  to  be  with  the  understanding  that 
the  issuing  of  a  lease  would  be  giving  possession  of  the 
premises ;  that  said  agents  could  not  guarantee  to  put  said 
company  into  possession,  and  that  said  company  must  take 
it  in  that  way  ;  that  if  it  wanted  to  take  the  chances  of  liti- 
gation with  the  defendant  to  oust  him,  well  and  good.  And 
if  the  court  further  believes  from  the  evidence  that  said 
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company  made  its  application  for  said  lease  upon  those  con- 
ditions, and  upon  the  condition  that  it  was  to  pay  the  rent 
for  said  premises  from  May  1, 1S89,  and  that  the  representa- 
tive of  said  company  informed  said  plaintiif's  agents  that 
he  thought  he  could  arrange  with  the  defendant  to  buy  him 
out,  and  that  thereupon  said  company's  representative 
paid  to  said  plaintiff's  agents  the  rent  for  the  month  of 
May,  1889,  took  away  with  him  the  draft  of  the  lease 
offered  in  evidence,  with  the  promise  on  liis  part  that  said 
draft  of  said  lease  should  be  executed  by  said  company  and 
returned  to  plaintiff  duly  executed  the'  day  following,  and 
if  the  court  further  believes  from  the  evidence  that  the 
defendant  was  informed  of  said  negotiations  between  the 
plaintiff's  agents  and  said  company,  and  that  thereupon  an 
arrangement  was  made  by  the  defendant  and  said  company 
w^hereby  the  defendant  in  good  faith  agreed  to  sell,  and  said 
company  agreed  to  buy,  the  stock  of  furniture  of  the  de- 
fendant in  said  premises,  and  that  it  was  agreed  between  said 
company  and  the  defendant  that  he  should  remain  in  pos- 
session of  said  premises  until  said  purchase  of  said  stock  of 
furniture  by  said  compan}^  should  be  consummated,  and  pay 
said  company  during  such  occupancy  the  same  rent  that 
said  company  was  to  pay  said  plaintiff,  and  that  in  pursu- 
ance of  such  agreement  the  defendant  did  pay  said  com- 
pany such  rent  for  the  months  of  May,  June  and  July,  1889, 
before  the  defendant  had  any  notice  or  knowledge  of  the  ar- 
rangement subsequently  made,  whereby  the  plaintiff's  agents 
paid  back  the  rent  which  said  company  had  paid  to  them, 
as  shown  bv  the  evidence,  and  that  no  demand  was  made 
by  or  on  behalf  of  the  plaintiff  upon  the  defendant  for  the 
possession  of  said  premises  prior  to  the  latter  part  of  July 
or  the  first  day  of  August,  1889,  then  as  a  matter  of  law, 
the  plaintiff  is  not  entitled  to  recover  any  damages  against 
the  defendant  for  holding  the  possession  of  said  premises 
for  the  time  prior  to  the  making  of  such  demand. 

3.  The  provision  in  the  lease  from  the  plaintiff  to  the 
defendant,  offered  in  evidence,  providing  that  in  case  of  the 
defendant  failing  at  the  termination  of  said  lease,  by  lapse  of 
time  or  otherwise,  to  yield  up  immediate  possession  of  the 
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premises  to  the  plaintiflf,  he  should  pay  as  liquidated  dam- 
ages, for  the  whole  time  such  possession  is  withheld,  the  sum 
of  thirty  dollars  per  day,  under  the  evidence  in  this  case 
must  be  held  to  be  a  provision  for  a  penalty  only,  notwith- 
standing the  language  'liquidated  damages'  is  used,  and 
that  under  the  evidence  in  the  case,  the  plaintiff  is  entitled 
to  recover  only  such  actual  damtiges  as  the  evidence  shows 
tl^e  plaintiff  sustained  by  reason  of  the  failure  of  the  defend- 
ant to  yield  up  the  possession  of  said  premises  at  the  expi- 
ration of  said  lease." 

The  first  and  second  propositions  are  based  upon  the  con- 
tingency that  "  the  court  believes  from  the,  evidence  "  cer- 
tain conclusions. 

We  can  not  know  whether  they  were  rejected  because 
the  court  did  not  so  believe,  or  because  the  court  did  not 
agree  with  counsel  as  to  the  legal  consequence. 

The  court,  upon  the  conflicting  evidence,  probably  found 
that  there  were  no  communications  between  these  parties 
after  April  30, 1889,  except  the  demand  for  possession  recited 
in  the  propositions,  and  that  the  payment  to  the  ap])ellee  by 
the  company  on  May  28,  1889,  was  only  provisional,  having 
no  effect  if  not  followed  up  by  the  execution  of  the  lease.  It 
is  clear  that  if  the  company  did  not  acquire  the  right  to  the 
possession  of  the  premises  by  the  payment  on  May  28, 1889, 
and  if  there  was  no  communication  between  these  parties  by 
which  appellee  is  estopped,  then  the  appellant  has  wrong- 
fullv  held  over. 

We  think  that  the  true  conclusion  is,  that  the  payment  is 
not  to  be  regarded  as  anything  more  than  a  mere  deposit,  to 
be  taken  as  rent  if  the  negotiations  terminated  in  a  lease, 
and  to  be  returned,  as  was  done,  if  they  did  not. 

The  agreement  to  pay  thirty  dollars  per  day  while  holding 
over,  is  valid;  not  to  be  treated  as  a  penalty,  but  en- 
forced. Griffin  v.  Knisely,  75  111.  411;  Iliggins  v.  Ilalligan, 
46  111.  173. 

There  is  a  little  uncertainty  as  to  when  the  appellant 
moved  out,  but  the  finding  of  the  court  below  is  not  to  be 
disturbed  unless  it  definitely  appears  to  be  wrong.  The 
judgment  is  affirmed.  Judgment  affirmed. 
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Bijosi  AViLLiAM  F.   McLaughlin 

V. 

Joseph   E.  Hinds  et   al. 


Practice — Improper  Action  of  Attorneys  and  Jury — New  Trial, 

1.  This  court  condemns  the  conduct  of  jurors  and  certain  attorneys  in 
the  case  presented,  they  having  adjourned  to  a  neighboring  saloon  after 
the  verdict  had  been  sealed  and  before  it  had  been  opened  and  rendered, 
and  there  indulged  in  convereation,  and  **  treats"  at  the  expense  of  one 
of  said  attorneys. 

2.  Such  occurrence,  to  be  used  as  an  objection  to  the  verdict,  should 
be  inter])osed  before  the  same  is  opened  and  read. 

m 

[Opinion  filed  January  27,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  Fkank  Bakkr,  Judge,  presiding. 

Messrs.  Cratty  Bros,  and  MacLarex  &  Jauvis,  for  ap- 
pellant. 

Mr.  Sidney  Smfth,  for  appellees. 

Mr.  Justice  Shepard.  The  contract  out  of  which  the 
controversy  between  the  parties  to  it  arose,  resulting  in 
this  appeal  from  the  judgment  of  the  Circuit  Court,  was  as 
follows : 

"Chicago,  6,  28,  1SS8. 

"  We,  the  undersigned,  agree  to  furnish  Mess.  W.  F.  Mc- 
Laughlin &  Co.  five  million  coffee  wrappers,  to  be  of  same 
paper  exactly  as  sample  attached  and  marked  A.  Printing 
to  be  same  as  sample  attached,  signed  and  marked  B. 
Colors  of  printing  and  color  work  to  be  exactly  same  as 
sample  attached,  signed  and  marked  C.  For  said  Avrapi>ers 
W.  F.  McLaughlin  &  Co.  to  pay  at  the  rate  of  one  dollar 
and  ninety-five  cents  ($1.95)  per  M,  f.  o.  b.  Chicago.    First 
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car  to  be  delivered  in  Chicago,/  ^  ^l  1,  1888,  and  one  car 
the  first  of  each  month  ther^  .i^er  until  contract  is  com- 
pleted.  Sample  lot  of  500,000  to  be  shipped  as  soon  as  con- 
venient. This  order  is  contingent  on  above  sample  lot 
being  satisfactory  to  McLaughlin  &  Co.,  as  regards  condi- 
tions of  contract  for  large  lot. 

"  Hinds,  Ketcham  &  Co." 

The  law  of  the  case  was  correctly  ap])lied  by  the  court 
in  the  instructions  to  the  jury,  and  in  its  rulings  upon  the 
evidence  offered,  as  we  interpret  the  contract. 

Upon  the  facts,  concerning  which  the  evidence  is  full  of 
conflict,  the  conclusion  of  the  jury  should  not  be  over- 
turned without  much  weightier  reasons  than  we  are  able 
to  discover  in  the  record. 

On  the  question  raised  by  reason  of  some  of  the  jurors 
accorapanpng  Ludden,  who  assisted  in  the  trial  as  an 
attorney  for  the  appellees,  to  a  neighboring  saloon,  after  the 
verdict  had  been  sealed,  and  before  it  had  been  opened  and 
rendered,  and  there  indulging  in  conversation,  and  "treats" 
at  the  expense  of  Ludden,  and  the  joining  there  in  conver- 
sation and  festivities  by  Moore,  who  assisted  at  the  trial  as 
an  attorney  for  the  appellants,  we  could  not,  if  we  were  to 
try,  speak  in  language  sufficiently  condemnatory  of  such 
conduct,  by  both  jurors  and  attorneys. 

Neither  would  we  hesitate  to  set  aside  a  verdict  and  judg- 
ment in  a  case  where  such  conduct  had  been  indulged  in,  if 
the  party  calling  our  attention  to  it  in  the  conclusive 
manner  herein  established,  had  performed  his  duty  in  the 
premises. 

But  the  conduct  complained  of  occurred  on  the  evening 
of  one  day,  and  the  sealed  verdict  was  not  opened  until  ten 
o'clock  on  the  following  morning. 

One  of  the  attorneys  for  the  plaintiff  actually  partici- 
pated in  the  occurrence,  and  if  it  were  to  be  used  as  an 
objection  to  the  verdict,  it  should  have  been  interposed  in 
a  proper  manner,  before  the  verdict  was  opened  and 
read.  To  hold  otherwise,  would  be  to  allow  counsel  to 
speculate  on  the  result  of   the    verdict,   and   to   urge  it 
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as  an  objection  or  not,  as  his  client's  interests  might  be 
atfected..  Stampofski  v.  Steffens,  79  111.  303.  We  do  not 
think,  under  such  circumstances,  that  the  trial  court  erred 
in  overruling  the  motion  for  a  new  trial,  for  anything  that 
was  then  made  to  appear  concerning  the  conduct  of  the 
jurors  and  attorneys  in  the  calse. 

We  fail  to  discover  anv  sufficient  error  in  the  record  to 
justify  us  in  reversing  the  cause,  and  the  judgment  of  the 
Circuit  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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The  Ho3ie  Insurance  Company 
Patrick  H.  Tierney. 


Municipal  Corporation — Ordinance— Boiler  Inspector — Recovery  of 
Fees  of. 

1.  Where  a  person  sues  or  defends  in  his  own  right  as  a  public  officer, 
it  is  not  enough  that  it  shaU  appeal*  that  he  is  an  officer  de  facto.  It 
must  also  be  made  to  appear  that  lie  is  an  officer  de  jure. 

2.  In  an  action  brought  by  an  alleged  boiler  insj)ector  of  the  city  of 
Chicago,  to  recover  fees  alleged  to  be  due,  the  testimony  of  such  ]>erson 
that  he  is  such  inspector,  should  not  be  admitted.  His  appointment 
as  inspector  should  appear  by  the  production  of  evidence  showing  tliat 
the  same  was  in  conformity  with  the  ordinance  relating  to  the  inspeo 
tion  of  steam  boilers. 

[Opinion  i51cd  January  27,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 


Messrs.  Vallette  &  Griffen,  for  appellant. 

No  appearance  for  appellee. 

Mr.    Justice    Shepard.    The  appellee  (plaintiff  below) 
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brouglit  suit  to  recover  for  fees  claimed  to  be  due  him  as 
boiler  inspector  of  the  city  of  Chicago,  for  the  inspection 
of  some  boilers  belonging  to  the  appellant,  and  this  appeal 
is  from  a  judgment  rendered  in  his  favor. 

On  the  trial,  appellee  testified  against  objection  by  appel- 
lant that  it  was  not  the  best  evidence,  that  he  Avas  boiler 
inspector  of  the  city  of  Chicago  on  March  24,  1S91,  that 
two  of  the  boilers  were  inspected  on  that  day,  and  that  the 
others  were  inspected  in  February.  There  was  no  evidence 
offered  that  he  was  boiler  inspector  in  February. 

The  appellee  introduced  in  evidence  the  ordinances  of  the 
city  of  Chicago,  relating  to  the  inspection  of  steam  boilers, 
from  which  it  appears  that  a  boiler  inspector  shall  be  ap- 
pointed by  the  mayor,  by,  and  with,  the  advice  and  consent 
of  the  city  council.  The  ordinance  fixes  the  fees  of  the 
inspector,  and  prescribes  his  duties,  among  Avhich  is  one  that 
he  shall  "on  the  written  application  of  the  owner  or  agent 
of  any  boiler,"  etc.,  inspect  the  same.  The  ordinances  fur- 
ther make  it  the  duty  of  every  owner  of  a  boiler  to  have 
the  same  inspected  as  often  as  once  in  each  year,  and  to 
make  therefor  an  api)lication  in  writing  to  the  inspector, 
requesting  him  to  inspect  the  same,  and  affix  a  penalty  upon 
every  owner  who  shall  neglect  his  duty  in  that  regard.  It 
appeared  on  cross-examination  of  the  appellee,  that  no  writ- 
ten application  was  made  to  him  to  make  the  inspection 
for  which  he  claimed  fees. 

At  the  conclusion  of  plaintiff's  case,  the  appellant  moved 
the  court  to  instruct  the  jury  to  find  for  the  defendant,  for 
the  reasons  that  no  legal  proof  of  the  official  character  of 
the  plaintiff  had  been  made,  and  that  it  appeared  that  no 
application  in  writing,  for  the  inspection,  had  been  made,  as 
required  by  the  ordinances.  But  the  court  refused  to  so 
instruct  the  jury,  and  exception  to  the  ruling  was  duly  taken. 

The  law  is  well  settled  that  where  a  person  sues  or 
defends  in  his  own  right  as  a  public  officer,  it  is  not  enough 
that  it  shall  appear  that  he  is  an  officer  de  facto.  It  must 
also  be  made  to  appear  that  he  is  an  officer  de  jure.  Out- 
house V.  Allen,  72  111.  529;  Yaughn  v.  Owens,  21  111.  App. 
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249;  People  v.  Weber,  89  IlL  347;  People  v.  Weber,  86  111. 
283. 

It  is  said  in  People  v.  Ilopkinson,  1  Dcnio,  574,  "  Clearly, 
he  can  not  recover  fees,  or  set  up  any  right  of  property,  on 
the  ground  that  he  is  an  officer  de  facto,  unless  he  be  also 
an  officer  de  jnre^^  and  a  large  number  of  cases  are  cited  in 
8upi)ort  of  the  statement. 

In  the  case  at  bar,  the  only  right  in  appellee  to  recover 
the  fees  claimed,  rested  u])on  the  fact  of  his  being  a  legally 
appointed  inspector  under  the  ordinances  of  the  city. 

His  testimony  that  he  was  such  inspector,  was  improperly 
admitted.  He  should  have  been  required  to  show  his  ap- 
pointment as  inspector,  by  the  production  of  evidence  of  his 
apiK)intment  by  the  mayor,  and  the  consent  of  the  city 
council  thereto,  as  provided  by  the  ordinance. 

Having  failed  to  introduce  such  evidence,  his  right  to 
recover  was  not  shown. 

The  appellee  not  having  filed  a  brief  in  this  court,  we  do 
not  decide  any  other  of  the  questions  involved. 

The  judgment  of  the  Circuit  Court  will,  for  the  reason 
given,  be  reversed  and  the  cause  remanded. 

lieversed  and  reiaanded. 
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Leopold  J.  Kadish  et  al. 


V. 


The   Garden   City   Equitable   Loan  &  Building 

ASSOCI ATION  et  al. 


Building  and  Loan  Associations — Appeal  and  Error — Preference, 


1.  Tlmt  a  loan  obtained  from  a  building  association  was  procured 
for  the  use  of  some  person  other  than  the  borrower,  can  not  aif eot  the 
validity  of  a  transaction  involving  a  loan,  as  to  the  parties  to  it,  and  it 
is  conii)etent  for  the  loan  association  to  be  secured  in  such  case  by  a 
trust  deed  given  by  such  third  party. 

2.  The  giving  of  such  trust  deed  does  not  operate  to  make  such  third 
party  a  member  of  such  association. 
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8.  A  business  corporation,  possessing  no  essential  of  a  public  eorpo- 
ration  and  endowed  with  no  public  franchise,  having  obtained  a  loan 
from  a  loan  association,  is  estopped  from  denying  the  power  of  tlie  latter 
to  make  the  loan  in  any  proceeding  begun  to  enforce  the  payment  of  * 
the  loan,  likewise  all  persons  having  dealings  with  such  corporation, 
especially  where  the  guarantors  of  the  bond  given  upon  the  procure- 
ment of  the  loan  were  the  directors  of  the  business  corporation,  and  the 
active  agents  in  procuring  the  loan,  and  a  judgment  creditor  having 
notice  of  the  loan  through  the  recording  of  the  trust  deed  given  to 
secure  it. 

4.  Where  the  making  of  a  loan  was  vXtra  vires,  good  faith  demands 
that  the  borrower,  as  well  as  the  creditors  thereof,  with  notice,  shall  not 
be  relieved,  except  by  payment  back  of  the  money. 

5.  No  notice  will  be  paid  by  this  court  to  alleged  errors  on  the  part 
of  a  master  relating  to  the  allowance  of  solicitor's  fees  and  the  like,  the 
same  objections  not  having  been  interposed  before  him. 

6.  In  the  case  presented,  this  court  holds  that  there  is  nothing  in  the 
contention  that  the  cross-bill  ought  to  have  been  dismissed,  because  the 
original  bill  was  not  prosecuted  to  a  decree,  and  that  the  decree  upon 
the  cross-bill,  purporting  to  be  on  the  original  as  well  as  on  the  cross-bill, 
with  a  finding  and  order  that  there  remained  no  subject-matter  for  the 
original  bill  to  act  upon,  was  regular  and  proper. 

[Opinion  filed  January  27,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
O.  H.  IloKTON,  Judge,  presiding. 

Messrs.  Kraft  &  Kraft,  for  appellants. 

Mr.  Julius  Stern,  for  appellees. 

Mr.  Justice  Shepard.  The  decree,  to  reverse  "vv^hich  this 
appeal  is  prosecuted,  was  entered  in  the  Circuit  Court  in 
favor  of  the  appellee,  the  Garden  City  Equitable  Loan  & 
Building  Association,  an  Illinois  corporation,  upon  its 
amended  cross-bill  filed  for  the  foreclosure  of  two  certain 
trust  deeds  in  its  favor,  to  secure  loans  made  by  it  of 
$20,000  and  $5,000,  respectively. 

The  original  bill  was  filed  by  appellant,  Leopold  J.  Ka- 
dish, as  a  stockholder,  for  the  purpose  of  winding  up  the 
aifairs  of  the  Chicago  Co-operative  Brewing  Association,  an 
Illinois  corporation. 
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Two  days  before  the  original  bill  was  filed,  Albert  Flo- 
ras, one  of  the  api>ellants,  entered  judgment  by  confession 
against  the  said  Co-operative  Brewing  Association  for  the 
sum  of  $2,075,  upon  a  judgment  note  in  his  favor,  and  the 
sheriff,  by  virtue  of  an  execution  issued  upon  said  judg- 
ment, had  levied  upon  and  taken  possession  of  all  the  prop- 
erty of  the  Brewing  Association. 

It  is  averred  in  the  original  bill  that  Florus,  the  judg- 
ment creditor,  was  at  the  time  of  the  giving  to  him  of  said 
judgment  note,  and  of  the  confession  of  judgment  there- 
under, and  still  was  a  director  of  said  Brewing  Association, 
and  that,  because  thereof,  said  judgment  constituted  an 
unlawful  preference  to  him. 

The  appellee  Loan  Association  was  made  a  party  defend- 
ant to  the  original  bill,  and,  by  leave  of  court,  filed  its 
cross-bill  to  foreclose  the  two  trust  deeds  held  by  it,  as 
aforesaid,  against  the  identical  ])ro})erty  levied  upon  by  the 
sheriff  under  the  Florus  execution. 

A  receiver  was  api)ointed,  and  the  sheriff,  by  order  of 
court,  turned  over  to  the  receiver  the  property  held  by 
him  under  the  Florus  execution,  the  rights  of  the  res|iective 
parties  being  reserved  and  transferred  to  the  proceeds  which 
might  arise  from  a  sale  of  the  property  by  the  receiver. 

The  evidence  discloses,  and  it  is  substantially  conceded, 
that  on  the  fifth  day  of  July,  18S0,  Leopold  J.  Kadish 
and  Ernest  A.  Kadish,  both  of  whom  were  stockholders  in 
the  Pilsen  Brewing  &  Malting  Company,  being  each  the 
owner  of  one  hundred  shares  of  stock  in  the  Garden  City 
Equitable  Loan  &  Building  Association,  of  Chicago,  at  a 
regular  meeting  of  the  board  of  directors  of  the  said  asso- 
ciation, were  each  awarded  a  loan  of  §10,000  upon  their  re- 
spective certificates  of  stock  by  said  association,  and  executed 
their  individual  bonds  to  said  association,  for  the  money  so 
advanced  and  loaned  to  them  upon  said  stock,  which  bonds 
were  secured  by  a  deed  of  trust  upon  the  real  estate  of  the 
Pilsen  Brewing  &  Malting  Company,  described  in  said 
deed  of  trust,  and  the  money  so  obtained  by  the  said  Ka- 
dishes  was  applied  to  the  use  of  the  said  Pilsen  Brewing 
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&  Malting  Company,  o^  which  the  said  Leopold  J.  Kadish 
at  the  said  tipie  was  the  president. 

Subsequently,  in  the  month  of  January,  1887,  the  Chicago 
Co-operative  Brewing  Association  was  organized,  and  pur- 
chased the  entire  plant  of  the  said  Pilsen  Brewing  & 
Malting  Company,  subject  to  the  aforesaid  incumbrance, 
which  they  assumed  and  agreed  to  pay  as  part  considera- 
tion, and  for  some  time  continued  to  i  make  the  payments 
due  upon  the  aforesaid  bonds,  according  to  their  terms 
and  the  terms  of  the  said  deeds  of  trust;  but,  becoming  em- 
barrassed for  want  of  money,  the  said  Co-operative  Brew- 
ing Association  applied  to  the  said,  the  Garden  City  Equi- 
table Loan  &  Building  Association,  for  an  advance  and 
loan  of  $5,000,  upon  fifty  shares  of  new  stock  in  the  said 
Building  Association,  purchased  by  the  said  Co-operative 
Brewing  Association,  for  the  purpose  of  enabling  it  to  ob- 
tain such  advance,  which  advance  and  loan  upon  fifty  shares 
was  made  to  the  said  Co-operative  Brewing  Association  on 
the  15th  day  of  August,  1887,  and  for  which  it  gave  its 
bond,  signed  by  L.  J.  Kadish,  president,  and  Herman 
Nathan,  secretary;  the  said  L.  J.  Kadish,  president  of  said 
Co-operative  Brewing  Association,  being  the  same  person 
who,  while  president  of  the  Filsen  Brewing  &  Malting 
Company,  had  made  an  individual  loan  of  $10,000,  as  above 
stated;  and  the  last  described  bond  was  secured  by  a  further 
deed  of  trust  upon  the  premises,  which  had  been  purchased 
by  the  said  Co-operative  Brewing  Association  from  the  said 
Pilsen  Brewing  &  Malting  Company,  being  in  the  nature 
of  an  additional  mortgage  on  said  premises. 

To  further  secure  the  payment  of  the  last-named  bond, 
in  accordance  with  its  terms,  the  said  bond  was  guaranteed 
in  writing  by  the  said  Leopold  J.  Kadish  individually,  and 
by  George  Heinzman,  J.  F.  Buehrer,  Herman  Nathan, 
Joseph  Schroeder,  Herman  Fink,  Thomas  Nalipinski,  and 
Louis  Groskopf,  they  then  being  the  directors  of  the  said 
Co-operative  Brewing  Association. 

It  appears  that,  by  order  of  the  Circuit  Court,  the  re- 
ceiver made  a  public  sale  of  the  property  of  the  Brewing 
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Association,  and  that  the  appellee  Loan  Association  was 
the  purchaser  of  the  same  for  the  sum  of  §22,170,  and  that, 
by  application  of  the  amount  of  said  sale,  the  bonds  for 
$20,000,  made  by  the  Kadishes,  were  disposed  of,  and  about 
$2,000  applied  on  the  $5,000  bond,  guaranteed  by  the  aj)- 
])ellants  (except  Florus). 

Such  proceedings  were  subsequently  had  in  the  said  cause, 
that  finally,  on  the  23d  day  of  May,  1892,  a  decree  was 
entered  in  the  Circuit  Court  in  favor  of  the  cross-complain- 
ant, the  Garden  City  Equitable  Loan  &  Building  As- 
sociation, and  against  the  appellants  herein  (excepting 
Albert  Florus),  for  the  unpaid  portion  of  the  money  due 
upon  the  bond  whereon  they  are  individual  guarantors,  and 
confirming  the  sale  of  the  premises  described  in  said  deeds 
of  trust  to  the  Garden  City  Equitable  Loan  &  Building 
Association,  on  account  of  the  moneys  due  to  it,  at  the 
public  sale  made  by  the  receiver  in  jbhis  cause. 

It  will  be  observed  that  all  of  the  appellants,  excepting 
Albert  Florus,  were  guarantors  on  the  bond  of  the  Chicago 
Co-operative  Brewing  Association  for  the  said  loan  of  $5,(>00, 
they  being  at  that  time  stockholders  in,  and  directors  and 
managers  of  the  said  Brewing  Association;  and  that  Albert 
Florus,  the  other  appellant,  was  a  director  of  the  said  Brew- 
ing Association  at  the  time  of  receiving  from  it  the  said 
judgment  note,  upon  which  execution  was  issued,  levied, 
and  the  business  closed  up. 

One  Christian  Kruger  also  filed  his  cross-bill  in  said  suit, 
and  by  the  decree  of  the  Circuit  Court  was  given  a  first 
lien  to  the  extent  of  $364:  upon  the  premises  involved,  for 
work  and  labor  done  in  the  repair  of  the  Brewing  Associ- 
ation buildings. 

It  is  mainlv  because  the  decree  of  the  Circuit  Court  sub- 
ordinates  the  lien  of  the  execution  on  the  Florus  judgment 
to  that  of  the  two  trust  deeds  which  were  given  and  recorded 
long  before  the  judgment  was  recovered,  and  to  the  decree 
in  favor  of  Kruger  for  a  meclianic's  lien,  and  awards  to 
the  Loan  Association  a  personal  money  decree  against  the 
other  appellants,  who  were  guarantors  of  the  $5,000  bond, 
that  the  appellants  seek  redress  by  this  appeal. 
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It  is  admitted  by  both  sides,  that  the  loan  of  $20,000  was 
procured  by  the  Kadishes  for  the  use  and  benefit  of  the 
Pilsen  Brewing  &  Malting  Company,  and  that  the  money 
was  actually  received  by  and  paid  to  said  Pilsen  Company; 
and  also  that  the  second  of  said  trust  deeds  Avas  made  bv  the 
Chicago  Co-operative  Brewing  Association,  (the  successor 
and  vendee  of  the  Pilsen  Brewing  &  Malting  Company,)  and 
that  the  said  $5,000  secured  thereby,  was  actually  received 
by  the  said  co-operative  association. 

Appellants,  however,  insist  that  the  loans  made  by  the 
said  Loan  and  Building  Association  to  Leopold  J.  Kadish 
and  Ernest  A.  Kadish,  for  the  use  of  Pilsen  Company,  and 
to  the  Co-operative  Brewing  Association,  who  was  the  suc- 
cessor to  the  said  Pilsen  Company,  were  in  violation  of  the 
act  under  which  said  Building  Association  was  organized 
(being  organized  under  the  general  building  association  law 
of  niinois),  and  that  the  bonds  of  Leopold  J.  and  Ernest  A. 
Kadish,  as  well  as  the  bond  of  the  Co-operative  Brewing 
Association,  were  absolutely  null  and  void,  and  that  no  re- 
covery could  be  had  thereon,  and  that  inasmuch  as  the  bonds 
of  said  parties  were  null  and  void,  the  trust  deeds  to  secure 
said  bonds  made  in  furtherance  of  the  said  unlawful  trans- 
actions, also  were  of  no  force  and  effect,  and  that  no  right 
accrued  thereunder  to  said  cross-complainant. 

As  to  the  first  loan  of  $20,000  procured  by  the  Kadishes, 
and  secured  by  the  trust  deed  given  by  the  Pilsen  Company, 
we  see  no  occasion  for  hesitation  in  upholding  its  validity. 

The  Kadishes,  as  individuals,  were  competent  to  become 
members  of  the  Loan  Association,  and,  as  such,  to  borrow 
money  from  it;  and  the  Loan  Association  had  the  express 
power  under  the  statute  to  admit  them  as  members,  and  to 
loan  money  to  them. 

That  the  loan  was  procured  by  the  Kadishes  for  the  use 
and  benefit  of  some  one  other  than  themselves,  could  not 
affect  the  validity  of  the  transa-ction  as  to  the  parties  to  it. 
Each  one  being  competent  to  deal  with  the  other,  the  trans- 
action would  not  be  invalidated  because  one  of  the  parties 
intended  to,  and  did  actually,  give  to  a  third  party  the  ben- 
efit and  fruit  of  the  agreement. 
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"  There  is  nothing  either  in  the  letter  or  the  spirit  of  the 
act  *  *  *  that  makes  it  the  duty  of  the  association  to 
inquire  for  what  purpose  loans  are  being  obtained,  or  to 
require  any  stipulation  from  the  borrower  as  to  the  use  he 
shall  make  of  the  money,  or  in  any  manner  to  supervise  or 
control  its  disbursements."  Juniata  B.  and  Loan  Associa- 
tion V,  Mixell,  84  Pa.  St.  313. 

Neither  can  it  be  doubted  that  it  was  competent  for  the 
Loan  Association  to  be  secured  bv  the  trust  deed  ffiven  bv 
the  party,  the  Pilsen  Company,  who  Avas  the  real  benefi- 
ciary.    Ibid. 

Tlie  giving  of  said  trust  deed  by  the  Pilsen  Company  to 
secure  the  bonds  of  the  Kadishes,  even  though  the  money 
loaned  on  the  faith  thereof  to  the  Kadishes  was  for  the 
use  and  benefit  of  the  Pilsen  Comj)any,  did  not  make  the 
latter  company  a  member  of  the  loan  association,  and  the 
question  as  to  the  power  of  one  corporation  to  become  a 
member  of  another  corporation,  can  not  be  said  to  fairly 
arise  in  the  determination  of  the  validitv  of  the  first  trust 
deed  to  secure  the  Kadish  bonds  for  §20,000. 

Thi^  brings  us  to  a  consideration  of  the  objections  urged 
against  the  second  trust  deed,  and  bond  for  $5,000,  given 
by  the  Co-operative  Brewing  Association  for  the  loan  of 
that  amount  made  to  it  directly  bv  the  loan  association. 

Whether  there  is  contained  within  the  letter  or  the  spirit 
of  the  statute  under  which  loan  and  building  associations 
are  incorporated,  a  prohibition  against  a  business  corpora- 
tion, possessing  no  essential  of  a  public  corporation  and  en- 
dowed with  no  public  francliise,  becoming  a  member  of  a 
loan  association  for  the  purpose  of  borrowing  money  from 
it,  or  against  a  loan  association  admitting  such  a  busi- 
ness corporation  into  its  membership  and  making  loans  of 
money  to  it,  need  not  be  decided  in  this  case. 

The  business  corporation  having  obtained  a  loan  of  money 
from  a  loan  association,  Avould  most  certainly  be  estopped 
from  denying  \,]ie  power  of  the  latter  to  make  the  loan,  in 
any  proceeding  begun  to  enforce  the  payment  of  the  loan ; 
and  sOj  we  think,  should  all  persons  having  dealings  with 
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such  business  corporation,  where,  especially,  as  in  this  in- 
stance, the  guarantors  of  said  bond  were  the  directors  of 
the  business  corporation  and  the  active  agents  in  procuring 
the  loan,  and  Florus,  the  judgment  creditor,  had  notice  of 
the  loan  through  the  recording  of  the  trust  deed  given  to 
secure  it. 

At  the  most,  the  makin<2:  of  the  loan  bv  the  Loan  Associa- 
tion  was  an  act  ultra  vires,  and  good  faith  demands  that  the 
Brewing  Association,  as  well  as  its  creditors  with  notice, 
shall  not  be  relieved  except  by  payment  back  of  the  money. 
2  Morawetz  on  Private  Corporations,  Sec.  GSO;  N.  W.  Br'g 
Co.  v.  Manion,  44  111.  App.  424;  Bradley  v.  Ballard,  55 
111.  413;  Building  Ass'n  v.  Crowell,  65  III  453;  Darst  v. 
Gale,  83  111.  130;  K.  E.  Co.  v.  Thompson,  103  lU.  187; 
Brewing  Co.  v.  Flannerv,  137  111.  309. 

As  to  the  assigned  errors  relating  to  the  allowance  of 
solicitor's  fees,  and  the  decree  in  favor  of  Kruger  for  a 
mechanic's  lien,  it  is  enough  to  say  that  the  record  discloses 
no  objection  filed  before  the  master,  to  either. 

To  be  entertained,  such  objections  must  first  have  been 
interposed  before  the  master.  Waska  v.  Klaisner,  43  111, 
App.  611,  and  authorities  there  cited. 

As  to  the  assignment  of  error  tliat  the  cross-bill  ought  to 
have  been  dismissed  because  the  original  bill  was  not  prose- 
cuted to  decree,  we  think  there  is  no  foundation  for  it. 

The  decree  as  entered  purports,  on  its  face,  to  be  upon 
the  original  bill  as  well  as  upon  tlie  cross-l)ill,  and  specially 
finds  that  the  allegations  of  the  bill .  concerning  the  insolv- 
ency of  the  Brewing  Association  are  true,  and  that  the  pur- 
poses of  the  bill  have  been  attained  by  a  sale  and  distribu- 
tion, among  the  persons  entitled  thereto,  of  the  assets  of  the 
insolvent  association;  and  that  its  other  allegations,  among 
which  was  one  that  the  confession  of  judgment  in  favor  of 
Florus  was  unlawful,  were  not  sustained. 

Furthermore,  the  cross-bill  set  up  additional  facts,  not  al- 
leged in  the  original  bill  but  germane  thereto,  concerning  the 
trust  deeds  and  bonds,  and  the  guaranty  of  one  of  the  latter 
by  the  original  complainant  and  others,  and  prayed  for 
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affirmative  relief  against  him,  and  the  subject-matter  that 
he  had  brou^^ht  into  court. 

In  such  a  case,  a  decree  upon  the  cross-bill,  with  a  finding 
and  order  such  as  was  contained  in  the  decree,  that  there 
remained  no  subject-matter  for  the  original  bill  to  act  u])on, 
was  entirely  regular  and  proper.  It  is  unlike  where  a  cross- 
bill sets  up  only  matter  purely  defensive.  2  DanielFs  Chan- 
cery Pleading  and  Practice,  1553,  Note  3. 

The  lien  of  the  Florus  judgment  was  subsequent  in  point 
of  time  to  that  of  the  two  trust  deeds,  and,  for  the  reasons 
stated,  subject  thereto,  as  well  as  to  the  lien  in  favor  of  the 
mechanic,  Kruger. 

We  fail  to  find  any  error  in  the  record,  and  because  the 
decree  seems  in  all  respects  to  be  just  and  proper,  it  will  be, 
accordingly,  affirmed. 

Decree  affirmed. 


West  Chicago  Street  Railroad  Company 

V. 


i2__§^!  Patrick  Martin. 


Railroads — Negligence  of— Personal  Injuries— Instructions, 

1.  A  common  carrier  is  mider  obligation  to  use  the  highest  diligence 
to  prevent  injuries  to  passengers  from  collision  with  cars  or  engines  of 
another  road,  and  where  passengers  themselves,  guilty  of  no  negligence, 
are  injured  in  consequence  of  such  collision,  o,  prima  facie  presumption 
of  negligence  on  the  part  of  the  carrier  arises.  The  duty  of  the  caiTier 
depends  upon  the  circumstances  surrounding  the  carriage. 

2.  A  court  refusing  to  admit  a  given  contract  in  evidence,  should  not 
give  instructions  based  upon  the  hypothesis  that  such  a  contract  existed, 

3.  If  an  instruction  is  proper  it  will  not  be  made  vicious  because 
given  at  the  instance  of  one  who  was  not  in  a  position  to  demand  it. 

4.  If  the  safety  of  passengers  upon  a  train  approaching  a  point  where 
tracks  cross,  depends  upon  the  going  forward  of  servants  of  such  train 
to  scan  the  track  to  see  whether  other  trains  are  approaching,  it  is 
negligence  to  fail  to  do  so. 
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[Opinion  filed  Januarj"  27, 1893.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Appellee,  on  the  morning  of  the  4th  of  July,  was  being 
carried  as  a  passenger  by  appellant. 

The  car  in  which  he  rode  while  crossing  the  tracks  of 
the  Chicaoro  &  North  Western  Eailwav  Co.,  was  struck  bv 
an  engine  belonging  to  that  road,  and  appellee  sustained 
serious  injuries. 

He  brought  an  action  against  each  of  the  railway  com- 
panies, joining  them  as  defendants,  and  recovered  against 
both  a  verdict  and  judgment  for  $12,000;  from  this  judg- 
ment appellant,  alone,  has  taken  and  prosecutes  this 
appeal. 

Upon  the  trial  there  was  evidence  that  upon  the  arrival 
of  appellant's  car  at  the  Rockwell  street  crossing,  the  gates 
there  placed  were  down,  and  a  freight  train  was  passing; 
that  as  soon  as  the  gates  were  raised  by  the  man  in  the 
signal  tower,  appellant's  conductor,  who  had  gone  ahead  of 
the  car,  gave  a  signal  to  the  drive?  to  come  on;  that  he  gave 
this  signal  before  the  freight  train  had  completely  passed; 
that  as  soon  as  the  freight  train  was  entirely  by,  the  driver 
of  appellant's  car  started  on  and  went  directly  in  front  of 
an  engine  going  in  a  direction  opposite  to  that  in  which  the 
freight  train  was  moving;  that  this  engine  belonged  to  the 
North  Western  Railway  Company,  and  had  no  light  save  a 
small  lantern;  it  struck  appellant's  car,  throwing  it  some 
thirty  feet. 

Messrs.  Keep  &  Lowden,  for  appellant. 

Messrs.  Richolson,  Matson  &  Pease,  for  appellee. 

Mr.  Justice  Waterman,  A  common  carrier  is  under 
obligation  to  use  the  highest  diligence  to  prevent  injuries 
to  passengers,  from  collision  with  cars  or  engines  of  another 
road;  and  where  passengers,  themselves  guilty  of  no  negli- 
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gence,  are  injured  in  consequence  of  such  collision,  a  prima 
facie  presumption  of  negligence  on  tiie  part  of  tlie  carrier 
arises. 

In  the  present  case,  not  only  was  there  under  the  undis- 
puted evidence,  such  presumption,  but  from  the  testimony 
of  the  witness  Southworth  as  to  the  conduct  of  the  con- 
ductor of  the  car  in  which  appellee  was  riding,  the  jury 
might  have  found  that  appellant  was  negligent. 

Under  the  evidence  the  jury  were  fully  warranted  in  find- 
ing a  verdict  against  appellant,  and  it  is  in  view  of  such  evi- 
dence that  the  errors  committeed  by  the  trial  court  must  be 
considered. 

Upon  the  trial  the  Xorth  Western  Railway  Company 
offered  in  evidence  an  alleged  contract  between  it  and  a]v 
pellant,  relating  to  the  duty  of  api)ellant  in  looking  out  at 
the  Eockwell  street  crossing  for  trains  belonging  to  the 
Xorthwestern  road.  The  introduction  of  this  being  objected 
to,  the  court  refused  to  admit  it.  yet  gave  two  instructions, 
based  upon  the  hypothesis  that  such  a  contract  existed. 

This  was  obvious  error,  yet  we  do  not  think  that  appel- 
lant was  prejudiced  thereby. 

The  first  of  the  two  instructions  relating  to  the  alleged 
contract  concludes  as  follows : 

"  The  jury  are  instructed,  as  a  matter  of  law  applicable  to 
this  case,  that  if  tliev  believe  from  the  evidence  that  the 
Chicago  West  Division  Railway  Company,  of  Avhich  the 
defendant,  the  "West  Chicago  Street  Railroad  Company,  is 
the  successor,  entered  into  a  contract  with  the  defendant, 
the  Chicago  &  North  Western  Railway  Company,  regard- 
ing the  crossing  of  the  tracks  of  the  two  companies  at  West 
Madison  and  Rockwell  streets,  and  that  it  was  agreed  in 
said  contract  that  it  should  be  the  duty  of  the  employes 
of  the  street  car  comjmny  to  ascertain,  before  attempting 
to  effect  a  crossing,  whether  an  engine  or  train  of  the  Chi- 
cago &  North  Western  Railway  Company  was  approaching 
Madison  street  in  either  direction,  and  if  you  believe  from 
the  evidence  that  such  contract  was  in  force,  and  binding 
upon  the  defendant,  the  West  Chicago  Street  Railroad 
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Company,  at  the  time  of  the  accident,  and  that  the  servants 
of  said  company  were  guilty  of  negligence  as  charged  by 
the  plaintiff  in  his  said  declaration,  and  as  a  result  of 
such  negligence,  if  any,  the  street  car  was  struck  and  the 
plaintiff  injured,  while  he  was  in  the  exercise  of  ordinary 
care  for  his  own  safety,  you  will  find  the  defendant,  the 
West  Chicago  Street  Eailroad  Company,  guilty." 

Conjoined  as  was  the  reference  to  the  supposed  contract 
between  appellant  and  the  North  Western  Railway  Com- 
pany, with  the  statements  concerning  a  finding  of  negligence 
on  the  part  of  appellant,  and  ordinary  care  by  appellee,  the 
entire  instruction  became,  in  this  case,  harmless,  for  clearly, 
if  what  follows  after  the  words  "  and  that  the  servants  of 
said "  be  true,  a  verdict  should  have  been  given  against 
appellant. 

The  second  instruction  upon  this  subject  was :  "  The  jury 
are  instructed,  as  a  matter  of  law  applicable  to  this  case, 
that  by  virtue  of  an  agreement  between  the  Chicago  West 
Division  Railroad  Company  and  the  Chicago  &  North  West- 
ern Railway  Company,  introduced  in  evidence  (it  being 
admitted  that  the  defendant,  the  AVest  Chicago  Street  Rail- 
road Company,  is  the  successor  of  the  said  Chicago  West 
Division  Railroad  Company),  it  was  the  duty  of  the  con- 
ductor, or  other  employe  of  the  street '  railrbad  company, 
to  exercise  all  reasonable  precautions  to  ascertain  himself, 
before  attempting  to  go  over  the  crossing  with  a  street  car, 
Avhether  an  engine  or  train  of  the  railway  was  approaching 
Madison  street  in  either  direction." 

The  allusions  to  the  contract,  of  which  there  was  no  evi- 
dence, ought  not  to  have  been  made,  but  the  pith  of  the 
instruction,  that  "  it  was  the  duty  of  the  conductor  to  exer- 
cise all  reasonable  precautions  to  ascertain  himself,  before 
attempting  to  go  over  the  crossing  with  a  street  car, 
whether  an  engine  or  train  of  the  railway  was  approaching 
Madison  street  in  either  direction,"  was  a  very  mild  way  of 
stating  the  high  degree  of  diligence  appellant  was  bound  to 
exercise. 

The  court,  at  the  instance  of  the  Chicago  &  North  West- 
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era  Railway  Company  gave  the  following  instruction: 
"The  jury  are  instructed,  as  a  matter  of  law  applicable 
to  this  case,  that  if  you  believe  from  the  evidence  that 
the  plaintiff,  for  a  reward,  became  a  passenger  upon  said 
street  car,  and  was  injured  while  being  carried,  such  injury 
raises  a  presumption  of  negligence  on  the  part  of  the 
defendant,  the  AVest  Chicago  Street  Kailroad  Company, 
and  to  rebut  such  presumption  and  to  prevent  a  recovery 
against  it,  said  defendant  must  show  affirmatively,  that  it 
was  free  from  any  negligence  charged  in  the  declaration 
contributing  to  such  injury,  if  it  shall  appear  from  the 
evidence  that  the  plaintiff  was,  before  and  at  the  time  of 
his  injury,  exercising  ordinary  care  for  his  own  safety." 

While  we  hardly  see  upon  what  theory  the  Xorth 
Western  Eailway  Company  was  entitled  to  have  given 
instructions  as  to  the  duty  and  liability  of  appellant,  yet  if 
an  instruction  is  projx^r,  it  will  not  be  made  vicious  because 
given  at  the  instance  of  one  who  was  not  in  a  position  to 
demand  it. 

The  instruction  is  faulty,  and  in  many  cases  would  be 
likely  to  mislead;  but  under  the  state  of  the  case  in  which 
it  was  given,  we  do  not  think  that  the  jury  could  have  been 
misled  thereby.  This  cause  was  not  tried  upon  the  theory 
that  it  was  sufficient  for  the  plaintiff  to  present  its  declam- 
tion  and  there  stop;  much,  and,  as  we  think,  sufficient 
evidence  was  adduced  by  the  plaintiff  to  sustain  the  allega- 
tions thereof;  and  the  jury  could,  under  the  circumstances, 
have  understood  this  instruction  only  as  telling  them  that, 
under  the  undisputed  facts,  the  burden  rested  upon  appellant 
of  showing  that  it  had  not  been  guilty  of  the  negligence 
charged  in  the  declaration,  of  which  a  jyrhna  facie  pre- 
sumption was  raiseil  by  the  plaintiff's  evidence. 

It  is  urged  that  the  plaintiff  did  not,  in  his  declaration, 
j)roceed  xi\>on  the  theory  that  being  a  passenger  of  apj^el- 
lant,  a  collision  occurred,  by  which  he  was  injured,  and  that 
thereby  a  presumption  of  negligence  of  the  carrier  arose; 
but  instead,  went  on  to  specify  negligence  of  which  he 
alleged  appellant  had  been  guilty;  that  such  being  the 
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declaration,  a  recovery  can  only  be  had  upon  proof  of  the 
negligence  specified  therein.  And  it  is  asked  if  this  court 
will  presume  not  only  that  the  collision  occurred  through 
the  negligence  of  appellant,  but  through  the  specific  negli- 
gence set  forth  in  the  declaration. 

The  court  was  not,  under  the  evidence,  called  upon  to 
presume  that  the  collision  occurred  in  consequence  of  the 
negligence  of  appellant;  we  think  that  the  evidence  tended 
so  strongly  to  show  a  neglect  on  the  part  of  appellant  to 
use  the  high  degree  of  diligence  its  obligation  to  appellee 
demanded,  that  had  there  been  a  verdict  for  appellant,  it . 
would  have  been  the  duty  of  the  trial  court  to  set  the  same 
aside.    Central  Passenger  Ry.  Co.  v.  Kuhn,  8G  Ky.  578. 

A  common  carrier  of  passengers  is  bound  to  provide  for 
their  safety,  so  far  as  human  foresight  and  care  can. 
Hutchinson  on  Carriers,  Sec.  501. 

What  a  carrier  is  to  do  in  this  regard  depends  upon  the 
circumstances  surrounding  the  carriage;  and  it  is  difficult  to 
say  what  the  limitations  of  care  are,  beyond  which  a  carrier 
need  not  go,  at  grade  crossings,  over  which  locomotives 
pass  at  frequent  intervals.  Such  crossings  are  well  known 
to  be  places  of  imminent  peril;  collisions  at  them  are  not  of 
infrequent  occurrence;  the  diligence  of  the  carrier  at  these 
jx)ints  must  be  proportioned  to  their  well  known  danger. 

A  declaration  in  this  case  alleged  that  the  servants  of 
appellant  failed,  at  the  crossing,  to  go  forward  upon  the 
tracks  of  the  North  Western  Railway  Company  to  a  position 
where  could  be  ascertained  the  fact  whether  or  not  the  cars 
of  said  JTorth  Western  Railway  Company  were  approaching 
said  crossing.  We  think  that  it  was  appellant's  duty  so  to 
have  done,  and  that  the  evidence  shows  that  there  was  such 
failure.  If  the  safety  of  its  passengers  depended  upon  a 
search  up  and  down  the  North  Western  track,  we  think 
such  search  should  have  been  made. 

It  is  immaterial  that  the  negligence  of  the  Chicago  & 
North  Western  Railway  Company  may  have  been  greater 
than  that  of  appellant;  the  question  presented,  so  far  as 
appellant  is  concerned,  is,  did  it  perform  its  duty  toward 
appellee,  its  passenger  ? 
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A7e  do  not  wish  to  bo  understood  as  approving  of  tiio 
giving  in  this  case  of  either  of  the  instructions  commented 
upon.  •  We  disregard  whatever  error  there  was  in  giving 
thorn,  because  of  the  facts  clearly  proven  in  the  case,  and 
artinn  the  judgment,  because,  however  defectively  the 
negligence  of  appellant  shown  upon  the  trial  is  stated  in 
the  declaration,  enough  is  there  stated  to,  under  the  evi- 
dence in  the  case,  warrant  the  judgment  rendered. 

Juihj})itnt  affinutjd^ 


Grand  Lodge  of  the  Ancient  Order  of  United 

Workmen  of  Illinois, 

V. 

Minnie  E.  Cressey. 

Life  Insurance — Mutual  Benefit  Association — Non-Payment  of  Assess- 
ment— Suspens  ion  fro  m  Menibersft  /p, 

1.  Application  for  reinstatement  in  a  mutual  benefit  association 
amounts  to  an  acknowledgment  tliat  applicant  was  lawfully  suspendwl. 

2.  When  at  the  time  of  such  application  assessments  have  not  been 
paid  up,  and  applicant  offers  to  pay  them,  it  will  be  assumed  that  he  had 
notice  that  he  -was  delinquent  as  to  them. 

3.  The  conti'act  of  insurance  is  essentially  one  of  good  faith;  a  rein- 
statement obtained  upon  false  and  fraudulent  repretsentations,  wiU  not 
be  binding  on  the  insurer. 

4.  Tlie  fact  that,  after  the  reinstatement  of  such  member,  his  sulx>r- 
dinate  lo<lge  allowed  him  sick  benefits,  or  paid  assessments  for  him.  can 
not  conclude  the  Grand  Lodge  from  setting  up  the  defense  of  fraud,  in 
obtaining  reuistatement. 

[Opinion  filed  January  27,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Mr.  John  P.  AhrenSj  for  appellant. 
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The  payment  of  assessments  must  be  proved  to  make  out 
a  priina  facie  case.  Suppiger  v.  Gov.  M.  Ben.  Ass'n,  20  111. 
App.  595;  Mut.  Ben.  L.  Ins.  Co.  v.  Eobertson,  59  111.  123; 
Conn.  Mut.  L.  Ins.  Co.  v.  Eogers,  119  111.  474. 

The  overruling  of  the  motion  to  instruct  the  jury  to  find 
for  the  appellant,  it  is  respectfully  submitted,  was  sufficient 
error  to  sustain  the  motion  for  a  new  trial. 

There  can  be  no  doubt  that  Cressey's  beneficiary  certificate 
was  legally  suspended  on  the  28th  day  of  April,  1888^ 
Benev.  Soc.  v.  Baldwin,  86  111.  479. 

That  being  the  case,  plaintiff's  next  position  on  the  trial 
below  was  that  said  beneficiary  certificate  was  reinstated, 
or  in  any  event  that  the  defendant  Grand  Lodge  is  estoi)ped 
from  denying  its  reinstatement. 

It  must  be  borne  in  mind  that  Cressey  himself  did  not  pay 
his  arrearages.  They  were  paid  by  Elmslie;  neither  did 
Cressey  pay  any  subsequent  assessments.  They  were  paid 
for  him  by  Victor  Lodge.  The  certificate  of  health  ifpon 
which  the  reinstatement  was  based,  was  absolutely  required 
by  the  law  above  set  forth,  because  more  than  thirty  days 
had  elapsed  since  the  suspension.  Cressey,  as  a  member  of 
the  order,  was  bound  to  take  notice  of,  and  by  presum])tion 
of  law  knew  the  requirements  of  this  law.  Nibhick  on  Mut. 
Ben.  Soc,  Sees.  12  and  166,  and  authorities  cited;  Bacon  on 
Ben.  Soc,  Sec.  81. 

Hence,  when  Cressey,  in  his  letter  to  Elmslie,  requested  him 
to  pay  up  said  Cressey's  assessments  and  have  him  reinstated, 
he  knew  that  it  would  be  necessary  for  Elmslie  to  present 
a  certificate  of  health  before  he  could  be  reinstated;  and  for 
that  reason  undoubtedly,  he  wrote  Elmslie  that  he,  Cressey, 
was  feeling  first  rate  and  never  felt  better  in  his  life,  not- 
witlistanding  he  was  in  the  last  stages  of  consumption. 

He  therefore  constituted  Elmslie  his  agent  to  procure  his 
reinstatement,  and  necessarily  empowered  him  to  do  all  that 
was  necessary  to  that  end,  and  was  bound  by  the  represen- 
tation and  agreement  in  the  certificate  of  health  to  the  same 
extent  as  if  he  had  signed  it  himself. 

Without  a  certificate  of  health,  Cressey  could  not  in  any 
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event  bave  been  reinstated.  "  The  membership  of  the  de- 
ceased was  subject  to  the  operation  and  effect  of  the  by-laws 
of  the  society,  and  as  they  were  reasonal>le,  it  was  the  duty 
of  the  court  to  protect  the  corporation  in  enforcing  them." 
Niblack  on  Mut.  Ben.  Soc.,  Sec.  325,  and  authorities  cited. 

It  can  not  be  held  that  Cressey  was  not  bound  by  the  cer- 
tificate because  he  did  not  sign  it,  without  also  then  holding 
that  the  certificate  was  absolutely  void  and  of  no  effect,  and 
that  said  Cressey,  therefore,  in  effect,  was  reinstated  with- 
out any  certificate  of  health  at  all. 

In  other  words,  it  must  be  held  that  the  certificate  of 
health  was  the  certificate  of  said  Cressey  for  all  purposes,  and 
that  he  was  bound  by  the  agreement  therein  contained,  or 
else  that  it  was  no  certificate  of  health  at  all;  in  either  of 
which  cases  the  reinstatement  was  void. 

If  it  be  held  that  Cressej''  was  bound  by  the  certificate  to 
the  same  extent  as  if  he  had  signed  it  himself,  then  the  re- 
instatement was  void,  because  Cressey  then  was  not  in 
sound  bodily  health,  in  which  event  he  expressly  agreed  in 
the  certificate  the  reinstatement  should  not  be  binding. 

If,  on  the  other  hand,  it  be  held  that  the  certificate,  be- 
cause not  signed  by  Cressey,  was  not  binding  upon  him, 
then  the  reinstatement  was  void,  because  it  was  effected  by 
fraud  upon  the  Grand  Lodge  in  presenting  to  it  a  fraudulent 
certificate  purporting  to  be  signed  by  said  Cressey,  which 
in  fact,  then,  must  be  held  to  be  a  forgery. 

It  is  no  answer  to  say  that  because  the  forgery  was  not 
committed  by  Cressey  it  does  not  affect  him.  lie  and  the 
appellee  can  not  attempt  to  take  advantage  of  the  wrong 
which  they  do  by  insisting  that  the  reinstatement  was  made 
without  being  parties  to  or  a^^cvted  by  the  fraud  of  which 
they  seek  to  take  advantage. 

There  can  be  no  doubt  it  was  absolutely  false  and  untrue 
that  Cressey  was  in  sound  bodily  health  on  June  27,  1888, 
w^hen  he  was  reinstated  on  that  certificate. 

The  evidence  of  this  is  not  only  the  proof  of  death,  but 
the  de])osition  of  said  Dr.  Day,  taken  in  this  case,  also  shows 
this  beyond  a  doubt. 
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Hence,  in  every  view  of  the  case,  the  fact  remains  that 
this  reinstatement  was  obtained  upon  a  certificate  of  health 
which  was  absolutely  false  and  untrue,  and  the  same  prin- 
ciple of  law  must  necessarily  apply  to  this  case  that  is 
applicable  to  the  case  where  a  beneficiary  certificate  is  pro- 
cured in  the  first  instance  by  false  statements  of  health  on 
the  part  of  the  applicant. 

That  such  statements  avoid  the  beneficiary  certificate  was 
decided  by  the  Api)ellate  Court  of  this  district  in  a  Avell- 
considered  opinion  by  Justice  Bailey  in  Supreme  Council  of 
the  lioyal  Arcanum  v.  Lund,  25  111.  App.  492.  See  also 
Jeffery  v.  Life  Ins.  Co.,  22  Wall.  47;  Jitna  L.  Ins.  Co.  v. 
France,  91  U.  S.  510;  Cont.  L.  Ins.  Co.  v.  Sogers,  119  111. 
474.      ' 

Mr.  Frank  J.  LoEScn,  for  appellee. 

The  giving  of  notice  is  a  condition  precedent  and  good 
standing  is  not  lost  by  a  failure  to  pay  an  assessment  of 
which  no  notice  was  given,  through  the  fault  or  misconduct 
of  a  supreme  lodge  or  society,  or  its  officers.  Is  i black  on 
Ben.  Societies,  Sec.  284;  Covenant  Mut.  Ben.  v.  Sj^ies,  114 
111.  4G3. 

In  Brograefe  v.  Knights  of  Honor,  22  Mo.  App.  127, 147, 
the  court  say :  "  The  laws  of  this  order,  as  set  out  in  the  opin- 
ion of  the  court,  make  the  fact  of  the  mailing  of  this  second 
notice,  or  warning,  and  its  disregard  by  the  member  for  the 
space  of  fifteen  days,  ipsofacto^  a  suspension  of  the  member, 
whether  it  was  in  fact  transmitted  to  him  by  the  servants  of 
the  postoflice  or  not,  and,  under  the  rule  which  works  a 
forfeiture  upon  proof  of  the  mere  fact  of  mailing,  without 
proof  of  the  fact  of  delivery,  it  is  a  fair  conclusion  that  evi- 
dence of  the  fact  of  mailing  ought  to  be  clear."  Supreme 
Lodge  V.  Dalberg,  37  lU.  App.  145,  S.  C,  Sup.  Ct.,  28  N.  E. 
785;  Mutual  Fund  Life  Soc.  v.  Ilamlin,  139  U.  S.  297. 

When  Elmslie,  at  Cressey's  request,  and  on  his  promise  of 
repayment,  advanced  the  money  necessary  to  secure  Cressey's 
reinstatement,  it  had  the  same  effect  as  if  Cressey  had  re- 
mitted to  Elmslie  the  necessary  cash  payments.    Instead  of 
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insisting  on  the  money,  Elmslie  accei>ted  Cressey's  promise 
to  repay  it  later  on.  But  with  this  private  arrangement  of 
debtor  and  creditor  the  lodge  could  have  no  concern,  nor 
could  it  incjuire  into  the  matter  and  refuse  to  accept  pay- 
ment because  Elmslie  was  loanin<2:  the  sum  to  Cressev.  In 
paying  the  money,  Elmslie  acted  as  Cressey's  '  agent,  and 
after  its  payment  Elmslie  could  not  have  withdrawn  it.  The 
payment  having  been  made,  and  Cressey  relying  upon  it  as 
having  secured  his  reinstatement,  the  appellant  as  well  as 
Victor  Lodge  would  thereafter  be  estopped  in  denying  the 
reinstatement  to  the  prejudice  of  Cressey  or  of  apjx^Uee. 
^'  A  condition  once  waived  is  forever  gone."  Continental 
Life  Ins.  Co.  v.  Eogers,  119  111.  474. 

Counsel  insists,  however,  that  as  Cressey  paid  no  subse- 
quent assessments,  there  is  nothing  for  him  to  rely  on  and 
no  estoppel  can  be  urged  against  aj)pellant. 

This  is  certainly  a  misconce])tion  of  the  record.  Cressey, 
relying  on  his  reinstatement,  some  time  in  July  or  early  in 
August  aj>plied  to  Victor  Lodge  for  sick  benefits,  and  they 
were  granted.  If  his  reinstatement  was  invalid,  then  he 
should  have  been  informed  of  it  when  he  ap])lied  for  sick 
benefits,  and  the  cause  given  him  why  his  reinstatement  was 
alleged  to  be  invalid.  If  it  was  because  Elmslie  had  loaned 
him  the  necessary  money  to  secure  his  reinstatement,  then 
he  should  have  been  so  told,  in  order  to  enable  him  to  repay 
Elmslie  at  once.  If  it  was  alleged  to  be  invalid  because  ho 
did  not  himself  sign  the  certificate  of  health,  then  he  should 
have  been  given  the  opportunity  to  sign  it.  If  it  was  because 
the  certificate  of  health  was  alleged  to  be  untrue,  then  he 
should  have  had  the  chance  to  establish  its  truth.  On  the 
contrary,  his  restoration  was  not  challenged,  but  his  appli- 
cation for  sick  benefits  was  granted  and  payments  continued 
till  his  death.  Victor  Lodge  also  paid  to  the  appellant 
assessments  against  Cressey's  certificate,  made  in  July  and 
August,  1888. 

Why  these  sick  benefits  and  assessments  were  paid  by 
Victor  Lodge  is  not  shown  in  the  record,  but  the  presump- 
tion would  be  that  it  was  under  a  legal  liability  to  Cressey 
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to  do  SO  under  its  by-laws,  because  he  was  sick  and  entitled 
to  benefit,  and  not  because  of  "voluntary  kindness"  on  the 
part  of  the  lodge,  as  suggested  by  appellant's  counsel.  The 
legal  liability  becomes  clear  as  the  basis  of  these  payments 
when  we  read.  Art.  12,  Sec.  1,  entitled  "Benefits"  which 
provides : 

"Any  member  of  the  lodge  entitled  to  benefits  by  the  pro- 
visions of  the  by-laws  of  the  lodge,  who  through  sickness  or 
other  disability  is  unable  to  follow  his  usual  business  or  some 
other  occupation,  shall  be  considered  a  beneficiary  member, 
entitled  to  receive  such  weekly  benefits  as  the  by-laws  pre- 
scribe; *  *  *  nor  can  a  brother  while  receiving  benefits 
from  the  lodge  become  in  arrears  so  as  to  debar  him  from 
them,  the  master  workman  being  authorized  to  pay  the 
financier  from  the  amount  drawn  for  his  weeklv  benefits,  a 
sum  sufficient  to  prevent  his  becoming  in  arrears  to  the  lodge 
to  the  amount  of  three  months'  dues." 

,  Under  this  article, Victor  Lodge  could  provide  for  sick  ben- 
efits as  it  saw  fit,  and,  in  addition  to  retaining  out  of  sick 
benefits  three  months'  dues,  it  may  have  provided  for  retain- 
ing assessments;  at  any  rate  the  subject  was  within  its  sole 
control  and  the  payment  of  assessments  for  Cressey  while 
he  was  receiving  sick  benefits,  loses  its  suggested  charitable 
character  and  takes  on  a  legal  liability,  in  the  light  of  appel- 
lant's requirement  that  dues  for  three  months  should  be 
taken  out  of  the  weeklv  benefit  due  to  the  sick  member. 

In  view  of  this,  it  is  more  than  likely  that  from  the  sick 
benefits  were  deducted  assessments  which,  but  for  such 
charges,  should  have  been  sent  entire  to  Cresse v.  And  such 
deductions  were  made,  and  said  payments  of  assessments  to 
the  appellant  were  all  made,  because  of  the  fact  that  Cressey 
was  a  member  in  good  standing  until  his  death. 

The  failure  to  challenge  his  reinstatement  while  Cressey 
was  alive,  and  the  payment  of  sick  benefits  to  him,  were  all- 
sufficient  to  preclude  Cressey  having  a  thought  that  he  was 
not  duly  reinstated  and  entitled  to  all  the  benefits  of  his 
order.  He  died  in  that  belief.  There  was  injury  enough 
in  leading  him  in  his  lifetime  to  believe  he  was  in  good 
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standing  to  estop  appellant  from  now  insisting  to  the  con- 
trary. 

"  The  principles  of  estoppel  would  not  permit  appellee 
to  throw  appellant  oif  his  guard,  and  thus  obtain  an  in- 
equitable advantage  by  agreeing  to  extend  the  time  for 
appellant  to  perform  the  contract  and  then  insist  on  it  as 
it  was  Avritten."  Per  Mr.  Justice  Walker,  in  Longfellow  v. 
Moore,  102  111.  289. 

Every  word  of  that  language  (reversing  the  designation 
of  the  parties)  is  applicable  to  this  case,  as  I  have  above 
attempted  to  show. 

Kesting  appellee's  case  on  the  facts  above  discussed, 
which  so  clearly  sustain  the  judgment,  it  is  unnecessary  to 
prolong  this  argument  upon  the  facts. 

I  will  refer  briefly  to  the  authorities  cited  by  appellant 
which  are  claimed  to  militate  against  appellee's  position 
and  also  ask  the  court  to  consider  a  few,  which  are  cited 
below,  to  sustain  the  appellee's  view  of  the  law.  ^ 

As  disposing  of  appellant's  contention  that  Elmslie's 
advancing  the  mone)^  as  a  loan  to  Cressey  to  secure  his  rein- 
statement was  not  a  payment  by  Cressey,  we  cite  Benevo- 
lent Society  v.  Baldwin,  86  111.  479. 

In  that  case  the  local  agent  of  the  society  attempted,  as  a 
matter  of  charity,  to  raise  sufficient  money  among  Baldwin's 
friends  to  secure  his  reinstatement  by  the  time  fixed  by  the 
secretarv.  lie  failed  in  this,  but  at  a  later  date  collected 
the  monev  in  the  manner  stated  and  remitted  it,  but  it  was 
refused  and  returned.  Baldwin  having  thereafter  died,  it 
was,  on  behalf  of  his  widow,  claimed  that  the  forfeiture 
had  been  waived  by  the  society.  The  court  held  otherwise 
on  the  facts,  and  arguendo  per  Mr.  Chief  Justice  Scholfield, 
page  485,  said : 

"It  is  plain  that,  in  making  the  effort  to  collect  this 
money  from  Baldwin's  friends,  the  local  agent,  Barnett,  was 
not  acting  on  behalf  of  appellant,  but  on  his  individual  ac- 
count, endeavoring,  as  a  matter  of  charity,  to  render  a 
service  to  Baldwin.  To  sav  that  the  monev  thus  raised  and 
advanced  was  raised  and  advanced  by  Baldwin,  is  to  disre- 
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gard  the  facts.  It  was  raised  and  advanced  by  his  friends, 
upon  the  condition  that  it  could  be  made  available  to  rein- 
state Baldwin;  and  the  condition  being  impossible,  it  was 
returned  to  those  who  advanced  it.  Baldwin  did  nothing 
and  assumed  no  legal  liability^  in  the  matter." 

In  the  case  at  bar  Cressey  assumed  a  legal  liability  by  re- 
questing the  payment  to  be  made  on  his  behalf  by  Elmslie 
and  by  expressly  promising  to  repay  him. 

That  a  waiver  can  be  made  by  a  company,  an  agent,  a 
dependent  society  or  a  subordinate  lodge,  in  spite  of  the 
most  positive  terms  in  the  policy  or  rules  declaring  a  for- 
feiture but  for  such  waiver,  has  been  so  often  decided  that 
it  has  become  elementary. 

An  unconditional  assessment  after  a  default  for  non- 
payment of  the  previous  assessment  has  been  many  times 
held  to.  be  an  absolute  waiver  of  the  forfeiture  incurred 
prior  to  such  late  assessments.  11  Eng.  &  Am.  Ency.  Law, 
33G;  Knickerbocker  Life  Ins.  Co.  v.  Norton,  96  U.  S.  234; 
Kice  V.  New  England  Mutual  Aid  Society  (Mass.),  N.  E. 
624;   Stylow  v.  Wisconsin  Odd  Fellows,  69  AVis.  224. 

Mb.  Justice  "WatermA-N.  This  was  an  action  of  assump- 
sit to  recover  the  amount  of  a  beneficiary  certificate,  issued 
by  appellant  to  one  Orson  F.  Cressey. 

The  by-laws  provided  that,  by  the  fact  of  non-payment 
of  an  assessment,  a  member  should  stand  suspended.  Cressey 
failed  to  pay  assessments  and  thereby  stood  suspended.  He 
went  to  California,  and  from  that  place  applied  for  re- 
instatement. Whether  he  then  stood  properly  and  lawfully 
suspended,  we  do  not  think  it  necessary  now  to  discuss.  By 
his  application  for  reinstatement,  he  conceded  that  such  was 
his  position,  and  as  his  assessments  had  not  then  been  paid 
up,  and  he  then  offered  to  pay  them,  it  is  manifest  he 
must  have  had  notice  that  he  was  delinquent  as  to  them. 

The  by-laws  as  to  the  reinstatement  were  as  follows : 

"  Sec.  10.  Any  beneficiary  certificate  suspended  by  rear 
son  of  non-payment  of  assessments  thereon,  may  be  re- 
newed, if  the  member  be  living,  at  any  time  within  a  period 
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of  three  montlis  from  the  date  of  said  suspension,  upon  the 
following  conditions,  and  none  other;  that  is  to  say  : 

1.  All  assessments  that  have  been  made  during  the  time 
of  suspension  shall  be  paid,  including  the'  pending  assess- 
ments. 

2.  After  thirty  days,  a  certificate  of  goo<l  health  shall 
be  furnished  by  the  applicant  for  reinstati?ment  at  the  time 
the  assessments  are  j)aid,  in  the  manner  and  upon  the  blank 
appended  to  this  section. 

3.  The  financier  shall  report  the  same  to  the  lodge  at  its 
next  regular  meeting;  a  vote  of  the  lodge  shall  be  taken, 
and  if  a  majority  of  the  votes  cast  be  in  favor  of  reinstate- 
ment, the  member  shall  be  reinstated..  When  all  these  con- 
ditions have  been  complied  with,  the  beneficiary  certificate 
shall  be  held  as  renewed  and  in  full  force,  and  not  before, 
and  the  record  of  the  reinstatement  shall  be  made  upon  the 
minutes  of  the  lodge  at  its  next  meeting." 

Crossey  wrote  about  June  20,  1S88,  to  a  follow-raember 
of  his  lodge,  one  Elmslie,  expressing  his  desire  to  be  re- 
instated, and  stated  in  his  letter  that  he  was  feeling  first- 
rate  since  he  went  to  San  Diego,  California,  and  never  felt 
better  in  his  life. 

Elmslie  thereu))on  signed  Cressey's  name  to  the  following 
certificate  of  good  health  : 

CERTIFICATE. 

To  the  Grand  Lodge  of  Illinois,  A.  O.  TJ.  TV. : 

June  27,  1888. 

I,  O.  F.  Cressey,  to  whom  beneficiary  certificate  Xo. 

was  issued  in  Victor  Lodge,  No.  311,  A.  O.  U.  W.,  of  the 
State  of  Illinois,  having  been  suspended  from  all  the  rights, 
benefits  and  privileges  of  the  order,  and  having  forfeited  all 
ray  rights  as  a  member  of  the  order  by  reason  of  the  non- 
payment of  assessment  No.  154,  which  suspension  and  for- 
feiture occurred  within  a  period  of  three  months  prior  to 
the  date  of  this  certificate,  and  desiring  to  be  reinstated  in 
said  order,  as  provided  by  the  laws  thereof,  do  hereby  cer 
tify  that  I  am  at  this  date  in  sound  bodily  health,  and  that 
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I  agree  that  the  reinstatement  of  myself  as  a  member  of  the 
order,  based  upon  this  certificate,  shall  be  valid  and  binding 
only  upon  the  condition  that  the  statement  herein  contained 
relating  to  my  bodily  health,  is  true  in  every  respect,  upon 
the  day  and  date  recorded  on  this  certificate. 

O.  F.  Cresset. 
Thereupon  Cressey  was  reinstated,  paying  up  his   back 
assessments;  thereafter  his  lodge  paid  his  assessments  for 

a 

him,  to  the  Grand  Lodge. 

Cressey  died  at  San  Diego,  August  30,  1888. 

Upon  the  trial  it  appeared  that  in  July,  1888,  he  was 
examined  at  San  Diego,  by  a  physician,  who  testified  tliat 
he  found  his  lungs  in  bad  condition  with  quick  consumption; 
that  he  was  then  in  the  last  stage  of  consumption. 

As  soon  as  the  Grand  Lodge  received  notice  of  the  death 
of  Cressey,  it  instructed  the  lodge  of  which  he  had  been  a 
member  to  set  aside  the  reinstatement  and*  to  refund  the 
money  that  had  been  paid  for  him,  which  was  done. 

Upon  the  trial,  the  court  gave  to  the  jury  the  following 
instructions : 

"  If  the  jury  believe  from  the  evidence  that  Orson  F. 
Cressey,  deceased,  was  sick  at  the  time  the  application  for 
his  restoration  to  Victor  Lodge,  No.  311,  of  the  Ailcient 
Order  of  United  Workmen,  was  signed,  still,  if  the  jury 
further  believe  from  the  evidence  that  said  lodge  soon 
thereafter  had  notice  of  the  deceased's  sickness,  and  sent 
him  money,  known  as  sick  benefits,  then  the  jury  are 
instructed  that  defendant  waived  any  and  all  right  to  ques- 
tion the  validity  of  such  restoration  on  the  ground  that 
deceased  was  sick  at  tlie  time  said  application  was  made  for 
such  restoration. 

If  the  jury  believe  from  the  evidence  that  Orson  F.  Cres- 
sey, deceased,  was  in  his  lifetime  a  member  of  Victor  Lodge, 
No.  311»of  the  Ancient  Order  of  United  "Workmen,  and 
was,  in  the  month  of  April,  A.  D.  1888,  suspended  there- 
from, and  that  afterward,  in  the  month  of  June,  A.  D. 
1888,  was  restored  to  membership  in  said  lodge,  on  the 
application  made  by  one  Elmslie,  and  from  the  time  of  such 

VoL-XLVII  40 


626  Appellate  Coduts  of  Illtxots. 

Vol.  47.]  A.  O,  U.  W.  v.  Cressey. 

restoration  until  his  death  was  recognized  as  a  monil)er  of 
said  lodge,  in  good  standing,  and  if  the  jury  further  believe 
from  the  evidence  that  after  such  restoration  the  said  lodge 
paid  to,  or  on  behalf  of  said  Cressey,  sick  benetits,  and 
afterward  and  after  the  death  of  said  Cressey,  instructed  the 
Point  Loma  Lodge  in  San  Diego  to  bury  said  Cressey,  and 
send  bill  therefor  to  said  Victor  Lodge,  then  the  court 
instructs  the  jury  that  the  defendant  waived  any  irregular- 
ity or  defect,  if  the  jury  believe  from  the  evidence  there 
was  any  irregularity  or  defect  in  the  proceedings  to  re^store 
said  Cressey  to  membership  of  said  Victor  Lodge,  and  that 
the  defendant  is  estopped  from  questioning  the  validity  of 
such  restoration,  and  plaintiff  is  entitled  to  recover  in  this 
action." 

These  instructions  took  from  the  jury  the  question  of 
whether  the  certificate  of  good  health,  ujx)n  which  Cressey 
obtiiined  his  reinstatement,  was  true. 

There  was  no  evidence  that  the  lodge  knew  that  he  was 
then  sick,  and  it  appears  that  it  acted  upon  such  certificate; 
if  this  was  false  and  fraudulent,  as  the  evidence  tended  to 
show,  the  lodge  properly  set  aside  the  order  of  reinstate- 
ment. There  was  no  evidence  that  the  Grand  Lodge  ever, 
until  it  received  the  notice  of  death,  had  any  reason  for 
belie\dng  that  the  certificate  upon  which  Cressey  had  been 
reinstated  was  false;  and  whatever  knowledge  the  subonli- 
nate  lodge  may  have  had  of  his  subsequent  illness,  its  action 
in  paying  his  assessments  for  him,  or  allowing  to  him  sick 
benefits,  can  not  conclude  the  Grand  Lodge,  or  make  valid  a 
reinstatement  obtained  by  false  representations. 

The  contract  of  insurance  is  essentially  one  of  ffood  faith. 
A  reinstatement  obtained  upon  false  and  fraudulent  repre- 
sentations will  not  be  binding  upon  the  insurer.  Supreme 
Council  of  the  Royal  Arcanum  v.  Lund,  25  111.  App.  492; 
Connecticut  Life  Ins.  Co.  v.  Kogers,  119  111.  474. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

Meversed  and  remanded. 
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The  Northwestern  Brewing  Company 

V. 

John  Manion. 

Landlord  and  Tenant — Recovery  of  Rent — Judgment — Form  of, 

1.  Wliere  the  defendant  in  an  action  of  debt  for  rent  pleads  nU 
debet,  and  the  plaintiff  joins  issue,  and  it  is  overcome  by  a  production  of 
the  lease  and  testimony  as  to  the  rent  unpaid  thereon,  no  further  proof 
upon  the  issue  thus  made  is  necessary. 

2.  It  is  too  late  to  raise  for  the  first  time  in  this  court  a  matter — such 
as  a  double  reply — by  which  the  party  complaining  is  deprived  of  no 
substantial  right. 

3.  The  judgment  in  the  case  presented  being  for  a  sum  equal  to 
the  entire  amount  that  would  accrue  to  the  end  of  the  term-,  to  be  dis- 
charged upon  payment  of  the  rent  found  due  up  to  the  bringing  of  the 
present  suit,  together  with  interest,  this  court  holds  that  the  same  is 
erroneous,  and  that  it  should  have  been,  that  the  plaintiff  have  and  re- 
cover his  debt  to  the  amount  of  the  accrued  rent,  and  his  damages,  the 
amount  of  the  interest  thereon,  and  his  costs  and  charges. 

[Opinion  filed  January  27,  1893.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Hutchinson,  Judge,  presiding. 

This  was  an  action  of  debt  brought  for  rent  accrued  upon 
a  lease  executed  by  appellee  to  appellant. 

Appellant  pleaded  nil  d^het  and  six  other  pleas,  one  of 
which  was  non  est  factum.-^  duly  verified. 

Upon  the  plea  of  7\il  debet,  appellee  joined  issue;  to  the 
remaining  six  he  filed  replications,  setting  up  in  evidence 
that  the  matters  and  things  therein  alleged,  had,  in  a  former 
suit  between  these  parties,  been  adjudged  and  determined 
contrary  to  the  allegations  of  said  pleas.  To  these  appellant 
rejoined,  denying  the  said  recovery. 

A  jury  being  waived,  the  court  found  the  issues  for  the 
plaintiiBf,  as  follows  :  "  That  the  defendant  owes  and  is  in- 
debted  to  the  plaintiff  in  the  sum  of  $21,280,  and  assesses 
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the  plaintiff's  damages  at  the  pum  of  $2,550;  thereon  judg- 
ment was  entered  as  follows  :  "  Tliat  the  plaintiff  do  have 
and  recover  of  and  from  the  defendant  his  said  debt  of 
$21,280,  also  his  said  damages  of  §2,550,  in  form  as  aforesaid 
by  the  court  found  due  and  assessed,  together  with  his  costs 
and  charges." 

"  It  is  further  ordered  that  said  debt  be  discharged  upon 
the  payment  of  the  damages,  interest  thereon,  and  costs  of 
suit." 

The  record  of  the  former  trial,  in  which  the  judgment 
pleaded  was  rendered,  was  introduced,  as  also  the  lease  made 
by  appellee  to  appellant. 

Messrs.  Knight  &  Brown,  for  appellant. 

Mr.  Nelson  Monroe,  for  appellee. 

Mr.  Justice  Waterman.  Issue  having  been  joined  upon  the 
case  of  nil  dehet^  and  it  having  been  overcome  by  a  ])roduc- 
tion  of  the  lease  and  testimony  as  to  the  rent  unpaid  thereon, 
no  further  proof  upon  the  issue  thus  made  was  necessary. 
Counsel  for  appellant  are  mistaken  in  saying  that  the  plea 
of  7iil  debet  was  only  met  by  the  replication  of  r^*  judicata. 
The  fact  that  replication  included  the  plea  of  nil  debet  as 
well  as  six  other  pleas,  might  have  been  taken  advantage  of 
by  appellant  had  he  moved  to  strike  out  either  the  replica- 
tion joining  issue,  or  that  of  res  judicata;  double  replies  not 
being  peniiissible  save  under  leave.  Appellant  failed  to 
object  to  the  double  reply,  and  it  is  now  too  late  for  him  to 
call  attention  to  a  matter  by  which  he  was  deprived  of  no 
substantial  right. 

.  Appellant  was  not  deprived  of  an  opportunity  to  make 
any  defense  which  he  had. 

At  the  conclusion  of  the  evidence  the  following  colloquy 
occurred : 

The  Court  :  "  So  far  as  the  case  is  before  the  court  now, 
the  contention  of  the  defendant  is  purely  technical  in  the 
pleadings.    There  is  no  showing  or  intimation  to  the  court 
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here  that  there  is  any  def(*nse.  *  *  *  It  is  the  object  of 
courts  *  *  *  to  do  justice  between  the  parties,  and 
when  the  court  tries  a  case,  it  should  find  out  what  the 
merits  of  it  are.  So  far  as  this  case  has  been  before  this 
court,  there  is  not  any  defense  except  what  has  been  inter- 
posed before,  because  if  there  was,  it  should  in  all  fairness  be 
brought  forward;  and  if  the  pleadings  are  not  in  shape  so 
that  they  can  be  put  in,  the  court  will  put  them  in  shape 
so  they  can  be  put  in;  *  *  *  and  if  there  is  anything 
Avhich  these  defendants  are  in  all  fairness  entitled  to  inter- 
pose here,  I  will  find  out  a  way  to  let  it  in.  If  they  have 
paid  anything  let  them  show  it.  If  there  is  anything  in 
the  shape  of  any  eviction,  which  they  did  not  set  up  before, 
or  which  they  did  not  know  of,  or  which  they  thought  they 
could  not  avail  themselves  of,  I  will  let  it  in." 

By  Mr.  Mo^'roe  (counsel  for  appellee):  "  If  they  want 
to  introduce  evidence  of  payment  the  plaintiff  is  willing  they 
should  do  so  now." 

After  a  further  and  quite  extended  colloquy  between  the 
court  and  counsel  for  appellant,  the  following  occurs: 

The  Court  (to  counsel  for  appellant):  "Do  you  want 
to  put  in  any  evidence  ?  " 

Mr.  Knkjht  (counsel  for  appellant):  "We  stand  here 
and  the  court  can  do  anything  it  sees  fit." 

The  Court:  "  I  have  overruled  the  motion." 

Mr.  Knight  :  "  We  have  no  evidence  to  offer." 

The  lease  upon  which  this  suit  was  brought  has  not  yet 
expired;  rent  is  yet  accruing  thereon. 

The  judgment  entered  in  this  case  is  in  form  for  a  sum 
equal  to  the  entire  amount  of  rent  that  would  accrue  to  the 
end  of  the  term,  to  be  discharged  upon  payment  of  the  rent 
found  due  up  to  the  beginning  of  the  present  suit,  together 
Avith  interest  found  to  have  been  earned  thereon. 

It  is  questionable  if,  upon  an  action  for  rent  accrued  sub- 
sequent to  the  bringing  of  the  present  suit,  a  discharge  of 
the  present  judgment,  being  for  the  entire  sum  that  could 
accrue  to  the  end  of  the  term,  might  not  be  well  pleaded. 
The  judgment  should  have  been  that  the  said  plaintiff  have 
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and  recover  of  and  from  the  said  defendant  his  said  debt  to 
(amount  of  accrued  rent),  and  also  his  said  damages  (amount 
of  interest  thereon)  by  the  court  aforesaid,  in  fonn  aforesaid 
found,  and  also  his  costs  and  charges,  etc.  Yates'  Pleadings, 
524. 

The  finding  should  have  been  entered  that  the  court 
found  the  issues  for  the  plaintiff,  and  that  the  defendant 
owes  to  the  plaintiff  the  sum  of  (amount  of  accrued  rent), 
his  debt,  and  also  the  sum  of  (amount  of  interest  thereon), 
the  said  plaintiff's  damages  assessed  for  the  detention  of  his 
said  debt,  being  in  all,  the  sum  of  (total  amount.) 

The  finding  and  judgment  have  been  entered  as  if  this 
were  an  action  upon  a  penal  bond. 

The  trial  and  finding  below  having  been  by  the  court,  the 
judgment  of  the  Circuit  Court  will  be  set  aside,  and  a  judg- 
ment will  be  here  entered  for  the  rent  accrued  up  to  the 
time  of  the  bringing  of  this  suit,  with  interest  thereon  to  the 
present  time. 


Nelson  Morris 

V. 

Pierre  Wibaux. 


Sales— Cattle — Warranty — Breach — Interest, 

1.  Contracts  should  receive  a  reasonable  construction.  They  should 
be  given  effect  to  in  accordance  with  the  manifest  intention  of  the 
parties. 

2.  A  purchaser  of  cattle  can  not  insist  tliat  the  obligation  to  receive 
the  same  was  limited  in  a  given  case  to  the  number  estimated  in  the  con- 
tract of  sale  "  at  about "  a  certain  number  of  head,  "  more  or  less,  "  the 
same  providing  for  the  sale  of  **  all  of  his  steers"  and  **  all  of  his  dry 
cows,"  of  general  description  and  particular  location,  nor  that  no  recovery 
can  be  had  on  such  contract  because  some  of  the  cattle  did  not  meet  the 
requirements  of  the  contract. 

8.  The  action  in  the  case  presented  being  for  cattle  sold  and  delivered, 
and  for  breach  of  contract — a  failure  to  receive  cattle,  for  the  breach  of 
the  contract  the  burden  of  proof  was  upon  plaintiff,  the  seller  thereof; 
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but  as  to  the  cattle  sold  and  delivered,  the  defendant,  the  purchaser, 
seeking  to  recoup  damages  bec^ause  of  a  breach  of  warranty,  the  burden  of 
proof  was  upon  him  as  to  such  breach  and  as  to  any  damages. 

4.  Plaintiff  was  entitled  to  interest  at  the  rate  of  ten  per  cent  under 
the  statute  of  Montana  on  the  price  of  the  accepted  cattle  not  paid  for, 
but  for  which,  under  the  conti'act,  the  plaintiff  was  entitled  to  payment 
when  delivered. 

[Opinion  filed  January  30, 1803.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Jonas  Hutchinson,  J  udge,  presiding. 

Messrs.  Moran,  Kraus,  Mayer  &  Stein,  for  appellant. 

Messrs.  Flower,  Sahth  &  Musgrave,  for  appellee. 

Mr.  Justice  Shepard.  The  contract  between  tlie  parties, 
upon  which  the  api:)ellee,  as  plaintitf,  brought  suit  against 
the  appellant,  is  as  follows : 

^*  This  agreement,  made  and  entered  into  this  twenty-first 
day  of  June,  A.  D.  1890,  by  and  between  Pierre  Wibaux,  of 
Mingusville,  in  the  County  of  Dawson  and  State  of  Montana, 
party  of  the  first  part,  and  Xelson  Morris,  ot  Chicago,  in  the 
County  of  Cook  and  State  of  Illinois,  party  of  the  second 
part,  witnesseth: 

That  said  party  of  the  first  part  hereby  sells  and  agrees 
to  deliver  unto  party  of  the  second  part,  all  of  his  steers 
from  three  years  old  and  up,  now  on  liis  range  between  the 
little  Missouri  and  the  Yellowstone  rivers,  estimated  at 
about  thirty-five  hundred  head,  more  or  less,  branded  and 
marked  W  (W  bar)  on  the  right  side  and  on  both  sides ;  also 

all  of  the  steers  from  three  years  old  and  up  to  be  delivered 
by  the  Green  Mountain  Stock  Ranching  Company,  under 
their  contract  with  said  Pierre  Wibaux,  known  as  the  -U- 
(FUF)  brand;  and  also  all  of  the  four  year  old  steei*s  and 
up,  to  be  delivered  by  the  Powder  River  Cattle  Company, 
under  their  contract  with  said  Pierre  Wibaux,  known  as  the 
76  brand;  said  steers  as  above  enumerated  to  be  good  mer- 
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cViantable  cattle,  with  no  stags,  cripples  or  big  jaws  among 
them. 

And  in  addition  to  the  above-described  steers  said  party 
of  the  first  part  also  hereby  agrees  to  sell  and  deliver  to 
])arty  of  the  second  part  all  of  his  dry  cows  now  on  his 
range  above  mentioned,  and  also  all  the  dry  cows  to  be  de- 
livered under  contract  Avith  said  Pierre  "Wibaux  bv  the 
Green  Mountain  Stock  Handling  Company  and  the  Powder 
Eiver  Cattle  Company,  all  of  said  cows  to  be  from  two 
years  old  and  up,  branded  and  marked  as  above  mentioned 
steers. 

The  total  number  of  said  dry  cows  estimated  at  about 
3,000  head,  more  or  less. 

For  and  in  consideration  of  the  above  sale  said  party  of 
the  second  part  has  purchased,  and  agrees  to  receive  said 
cattle  and  pay  therefor,  as  follows :  For  the  steers,  as 
above  described,  at  the  ])rice  of  forty-five  dollars  ($45)  jier 
head ;  and  for  the  dry  cows,  as  above  described,  at  the 
price  of  twenty  dollars  (>^20)  per  head ;  the  sum  of  twenty- 
live  thousand  dollars  (8i^."),0(K))  to  be  paid  at  the  execution 
of  this  contract,  the  receipt  of  which  is  hereby  acknowl- 
edii'ed,  and  the  bahince  on  deliverv  of  said  cattle  on  the 
cai^s  at  Mingusville,  on  the  Korthern  Pacific  Railroad,  at 
any  time  between  the  20th  day  of  July  and  the  10th  day  of 
November,  1890.  Party  of  the  second  ])art  to  receive  from' 
party  of  the  first  part  a  clear  and  good  bill  of  sale  of  said 
cattle,  on  the  comj)letion  of  delivery  and  payment  of  siime. 

In  witness  whereof,  the  parties  to  this  agreement  Jiave 
hereunto  set  their  hands  and  seals  this  21st  day  of  June. 
A.  D.  ISOO. 

Witnesses :  Pierre  TVibaux.     [Seal.] 

Pavid  Tuckiiorx.  Nelsox  Morris.     [Seal.] 

William  Courtenay. 

I.  Meter,  agent." 

It  will  be  observed  that  the  cattle  were  to  be  delivei-ed 
on  board  the  cars  at  Mingusville;  that  all  steers  were  to  be 
good  merchantable  cattle,  with  no  stags,  cripples,  or  big 
jaws  among  them,  and  were  to  be  three  or  four  years  old 
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and  upward,  according  to  their  particular  brands;  and  that 
all  the  cows  were  to  be  two  years  old  and  upward,  and 
"  dry,"  and  that  825,000  was  to  be  paid  as  an  advance  on 
the  contract.  It  appears  in  evidence  that  the  amount  of 
this  advance  payment  was  arrived  at,  and  paid,  at  the  rate 
of  five  dollars  a  head  on  the  estimated  number  of  steers, 
3,500;  and  two  dollars  and  fifty  cents  a  head  on  the  esti- 
mated number  of  cows,  3,000;  and  that,  as  the  cattle  were 
delivered  and  paid  for,  a  credit,  or  deduction  at  those  rates, 
was  allowed  on  each  head  delivered. 

Deliveries  were  begun,  under  the  contract,  in  the  month 
of  July,  and  continued  from  time  to  time  during  the 
month  of  August,  so  that,  prior  to  September  5,  1890,  ap- 
pellee had  delivered,  anl  appellant  had  received  and  paid 
for,  1,293  steers  and  3,232  cows.  Upon  September  5th,  6th, 
and  7th,  appellee  delivered  to  appellant  1,072  steers  and 
^70  cows;  these  cattle  were  received  by  the  ai)pollant, 
shipped  to  Chicago,  and  have  not  been  paid  for. 

On  September  9, 1890,  appellant  notified  appellee  that  he, 
appellant,  would  receive  no  more  cattle. 

The  action  is  to  recover,  first,  the  contract  price  for  the 
1,072  steel's  and  370  cows  delivered  at  the  September  deliv- 
ery, and  not  paid  for;  second,  to  recover  damages  claimed 
to  have  been  sustained  by  appellee  by  reason  of  appel- 
lant's refusal  to  receive  1,180  steers  and  1,127  cows  which 
appellee  claims  to  have  had  on  hand  on  September  9, 
1890,  and  which  he  claims  appellant  ought  to  have  received 
under  the  contract.  Of  these  cattle  which  appellant  refused 
to  receive,  appellee  claims  to  have  resold,  between  September 
9th  and  November  10th,  708  steers  and  702  cows;  the  bal- 
ance, viz.,  412  steers  and  305  cows,  he  claims  to  have  had  on 
hand  on  November  10,  1890. 

The  cause  was  tried  before  the  court  without  a  jury,  and 
judgment  rendered  for  plaintiff  in  the  sum  of  §54,515.90. 
According  to  the  findings  of  the  judge  as  set  forth  in  the 
abstract  of  record,  this  amount  was  reached  by  charging 
appellant  with  $45,435,  balance  claimed  for  the  cattle  deliv- 
ered at  the  September  deliveries,  and  with  $9,532.75,  loss  on 
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708  steers  and  762  cows  shipped  and  sold  by  appellee  after 
appellant's  refusal  to  receive  further  cattle,  and  with 
$5,801.56,  difference  between  contract  price  and  market  value 
of  412  steers  and  365  cows  held  on  hand  November  luth,  and 
allowing  appellant  a  reduction  of  §6,253.4:1,  by  reason  of 
certain  of  the  cattle  delivered,  certain  of  the  cattle  shipped 
by  apj)ellee,  and  certain  of  the  cattle  on  hand  on  November 
10th,  failing  to  comply  with  the  contract. 

In  addition  to  the  special  counts  upon  the  contract,  there 
were  also  filed  the  common  counts,  including  one  for  cattle 
bargained  and  sold;  and  the  pleas  were  non-assumpsit  and 
set-off. 

The  first  delivery  of  cattle  seems  to  have  been  accepted  as 
satisf actor}'',  and  all  the  cattle  delivered  prior  to  Se])tember 
5,  1890,  consisting  of  1,293  steers  and  3,232  cows,  wei*e  paid 
for.  The  appellant  had  his  agent  at  Mingusville,  on  the 
Northern  Pacific  Ilailroad,  to  inspect  the  cattle  and  receive 
or  reject  them,  as  they  were  tendered  by  appellee. 

Commencing  with  the  second  delivery,  objections  began 
to  be  interposed  by  the  agent,  on  the  ground  that  the  cattle 
tendered  did  not  meet  the  requirements  of  the  contract,  but 
rejecting  some,  the  main  bulk  of  the  cattle  delivered  prior 
to  September  5th  were  accepted  and  shippad  to  Chicago, 
either  with  or  without  protest,  by  the  agent,  and  were  paid 
for,  as  aforesaid. 

It  is  conceded  that  the  market  price  for  cattle  of  the  kind 
contemplated  by  the  contract  suffered  a  very  marked  decline 
after  the  time  of  the  making  of  the  contract. 

The  disputes  finally  culminated  on  the  9th  of  Septem- 
ber, when  appellant  refused  to  receive  any  more  cattle. 
Prior  to  this  refusal  to  receive  any  more  cattle,  the  appel- 
lant, by  his  agent,  had  received  in  the  month  of  September, 
1,072  steers  and  370  cows,  which  were  not  paid  for. 

Deducting  from  the  contract  price  of  these  cattle  delivered 
in  September,  the  advance  payment  per  head  made  thereon, 
and  on  other  cattle  left  in  the  hands  of  appellee,  there  re- 
mained a  balance  of  $45,435  due  appellee,  according  to  the 
contract. 
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On  certain  other  cattle,  which  appellee  had  at  Mingus- 
ville,  ready  for  delivery  on  September  9th,  and  which  because 
they  were  refused  acceptance  by  appellant,  the  appellee 
shipped  to  Chicago  and  sold  at  a  loss  from  the  contract  price, 
the  court  below  allowed  appellee  $9,532.75.  And  on  still 
other  cattle  which  the  appellee  had  on  hand  on  September 
9th,  and  w^hich  he  claimed  were  eligible  under  the  contract, 
but  which  appellant  would  not  receive,  the  court  below  al- 
lowed to  appellee  the  difference  between  their  then  value 
and  the  contract  price,  amounting  to  $5,801.56. 

The  court  below  allowed  to  the  appellant  a  credit  against 
these  various  claims  by  the  appellee  of  $6,253.41,  made  up 
of  allowances  for  the  difference  in  value  between  "  dry " 
cows  as  contemplated  by  the  contract,  and  a  certain  number 
of  cows  which,  on  reaching  Chicago,  w^ere  found  not  to  be 
*•  dry,"  and  for  certain  ineligible  steers  which  were  included 
in  those  of  the  September  delivery,  and  for  those  not  deliv- 
ered but  shipped  and  sold  by  appellee. 

The  questions  of  fact  contested  between  the  parties  were 
mainly  as  to  whether  the  cattle  delivered  in  September,  and 
those  on  tand  ready  to  be  delivered,  were  up  to  the  contract 
requirements,  and  therefore  whether  appellant  was  bound  to 
pay  for  them;  and  also  as  to  whether  the  cattle  w^hich  were 
delivered  prior  to  September  5th,  and  paid  for,  were  up  to 
said  requirements.  It  was  claimed  by  appellant  that  these 
last  mentioned  cattle  which  were  paid  for  by  him,  were  not 
up  to  the  requirements  of  the  contract,  and  their  deficiency  in 
that  regard  was  made  the  subject  of  set-off  and  recoupment. 
The  allowance  or  credit  to  appellant  made  by  the  court, 
already  referred  to,  was  .in  furtherance  of  this  claim  by 
appellant  to  the  extent  that  the  evidence,  in  his  judgment, 
warranted. 

The  evidence  disclosed  that  a  considerable  number  of  both 
steers  and  cows  that  were  delivered  w^ere  under  the  age 
specified  in  the  contract,  but  the  court  below  refused  to  allow 
appellant  a  credit  therefor  because  there  was  no  evidence  as 
to  the  value  of  such  as  were  under  age,  and  held  that  the 
burden  of  proof  was  upon  the  appellee  to  show  their  differ- 
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ence  in  value  from  those  of  the  required  age,  if  any  there 
was. 

It  would  too  severely  tax  the  limits  of  an  opinion  to  re- 
view the  evidence,  the  abstract  of  which  occupies  the  most 
of  a  volume  exceeding  seven  hundred  pages,  filed  in  this 
court. 

From  so  careful  an  inspection  of  the  evidence  as  the  im- 
portance of  the  interests  involved  demands,  we  are,  how- 
evei:,  satisfied  that  the  learned  judge  of  the  Superior  Court 
before  whom  the  case  was  tried,  came  to  the  correct  con- 
clusion as  to  the  controlling  facts  of  the  case. 

The  contention  that  the  obligation  of  appellant  to 
receive  cattle  under  the  contract  was  limited  to  the  number 
of  cattle  estimated  "  at  about  thirty-five  hundred  head  (of 
steers),  more  or  less,"  and  "  three  thousand  head  (qf  cows), 
more  or  less,"  is  without  merit.  Except  for  the  purpose  of 
determining  the  amount  of  the  advance  payment,  the  expres- 
sion of  the  number  of  head  appears  to  serve  no  special  purpose 
in  the  contract.  The  contract  was  for  "  all  of  his  steers," 
and  "  all  of  his  dry  cows,"  of  general  description  and  par- 
ticular location. 

And  the  same  conclusion  might  be  stated  concerning  the 
contention  of  appellant  that  the  contract  was  insevenible, 
and  that  because  some  of  the  cattle  were  found  not  to 
meet  the  requirements  of  the  contract,  therefore  no  recovery 
could  bo  had  under  the  contract.  v 

Contracts  should  receive  a  reasonable  construction.  They 
should  be  given  effect  to  in  accordance  with  the  manifest 
intention  of  the  parties. 

Uere  was  a  contract  for  the  sale  of  a  vast  number  of  cattle, 
herded  upon  a  range  containing  about  5,000  square  miles, 
and  mingled  w4th  other  cattle  of  different  grades  and 
ages. 

It  could  scarcely  have  been  in  the  contemplation  of  the 
parties  to  the  contract  that  some  cattle  varying  in  age  and 
quality  from  the  specifications  of  the  contract  should  not 
become  mixed  in  with  the  numerous  deliveries.  Under  such 
circumstances  nothing  more  than  restitution  might  properly 
be  demanded  and  that  was  allowed. 
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Upon  the  further  contention  that  as  to  such  cattle  as 
were  delivered  and  did  not  fulfill  the  requirements  of  the 
contract  as  to  age  or  as  to  their  quality  in  other  respects, 
it  devolved  upon  appellee  to  show  their  value,  we  think 
counsel  for  appellant  misconceive  the  law.  And  in  the 
same  connection  may  be  considered  the  further  contention 
by  appellant  that  the  burden  was  upon  appellee  to  show  that 
the  cattle  delivered  in  September  and  not  paid  for,  were  of 
the  kind  and  description  called  for  by  the  contract,  and 
that  appellant  was  not  liable  to  appellee  in  damages  by  rea- 
son of  appellant's  refusal  to  receive  further  cattle. 
*  The  question  is  one  of  law  as  to  upon  whom  the  burden  of 
proof  rested. 

The  action  was  tAVO-fold:  for  cattle  sold  and  delivered, 
and  for  breach  of  contract,  viz.,  for  a  failure  to  receive 
cattle. 

For  the  breach  of  contract  the  burden  was  upon  the  party 
alleging  it,  to  wit,  upon  the  appellee,  and  the  court  below 
properly  so  held,  and  the  evidence  was  sufficient.  But  as  to 
the  cattle  sold  and  delivered,  the  appellant  sought  to  recoup 
damages  because  of  a  breach  of  warranty,  and  the  burden 
was  upon  him  alleging  it,  to  wit,  upon  the  appellant. 

The  delivery  and  acceptance  of  the  cattle  \vere  shown,  and 
if  there  was  a- warranty  of  them,  it  was  immaterial  whether 
they  were  received  under  protest  or  not,  for  it  is  not  con- 
tended that  their  acceptance  extended  so  far  as  to  amount 
to  an  express  waiver  of  the  warranty. 

The  breach  of  warranty  upon  which  the  right  of  appel- 
lant by  way  of  set-off  or  recoupment  depended,  constituted 
an  affirmative  defense  and  must  have  been  made  out  by  a 
preponderance  of  evidence. 

Assuming  that  the  contract  contained  a  warranty  that 
the  steers  should  be  good  merchantable  cattle,  and  that  both 
they  and  the  cows  should  not  be  under  the  specified  ages, 
and  that  the  warranty  was  not  waived  by  the  acceptance  of 
the  cattle,  but  survived  their  acceptance,  then,  as  held  in 
Underwood  v.  Wolf,  131  111.  425,  the  appellant  relying  upon 
a  breach  of  the  warranty  as  a  defense,  or  by  way  of  set- 


038  Appellate  Courts  of  Illinois* 

Vol.  47.]  Morris  v.  Wibaux. 

off,  the  burden  of  proof  was  upon  him  as  to  such  breach, 
and  as  to  any  damages;  and  unless  he  proved  such  breach 
and  damages  by  a  preponderance  of  the  evidence,  he  is  not 
entitled  to  any  benefit  therefrom. 

A\^e  might  multiply  authorities  and  extend  our  discussion 
of  this  branch  of  the  case,  but  doing  so  vrould  add  nothing 
to  the  certainty  of  our  conclusion. 

There  are  other  questions  in  the  case,  but  it  is  enough  to 
sav  that,  while  there  mav  be  minor  and  technical  errors, 
we  think  that  upon  the  whole  record  the  appellant  has  suf- 
fered no  substantial  injustice,  except  in  the  matter  next 
mentioned. 

Appellee  concedes  that  the  Superior  Court  judge  commit- 
ted an  error  by  way  of  oversight,  in  not  allowing  to  appel- 
lant the  cost  of  transporting  from  Mingusville  to  Chicago, 
the  259  delivered  steers  f6und  bv  him  not  to  fulfill  the  re- 
quirements  of  the  contract,  and  offers  to  remit  the  amount 
thereof,  $1,580.69,  from  the  judgment  below,  in  case  we  do 
not,  by  a  final  judgment  here,  allow  him  the  benefit  of  his 
cross-errors. 

As  to  the  cross-errors  assigned  by  the  appellee,  we  do  not 
understand  them  to  be  seriously  insisted  upon,  and  do  not 
regard  them  as  important,  except  as  to  the  refusal  of  the 
court  to  allow  interest  at  the  rate  of  ten  per  centum  under 
the  statute  of  Montana  for  the  price  of  the  accepted  cattle, 
not  paid  for,  but  to  which,  under  the  contract,  the  appellee 
was  entitled  to  payment  when  delivered. 

By  an  additional  count  filed  to  the  declaration,  while  the 
cause  was  on  trial,  the  appellee  specially  declared  upon  the 
Montana  statute  for  interest,  and  we  are  unable  to  see 
whv  he  was  not  entitled  to  recover  interest. 

The  contract  was  to  be  performed  in  Montana;  the  money 
was  to  be  paid  there  on  delivery  of  the  cattle  there  on  board 
the  cars;  the  number  of  the  cattle  delivered  was  an  ascer- 
tained quantity,  and  the  price  per  head  fixed,  and  the  amount 
due,  a  determined  sum,  and  the  contract  was  in  writing. 

We  fail  to  see  why  there  was  not  from  the  time  of  the 
delivery  a  certain  sum  of  money  due  upon  the  contract. 
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The  statute  of  Montana  offered  in  evidence,  provides  as 
follows : 

"  A  creditor  shall  be  allowed  to  collect  and  receive  inter- 
est when  there  is  no  agreement  as  to  the  rate  thereof,  at 
the  i*ate  of  ten  per  cent  per  annum,  for  all  moneys  after  they 
become  due  on  any  bond,  bill,  promissory  note  or  other  in- 
strument of  writing,"  on  judgments,  on  money  due  on  setr 
tlement  of  accounts,  and  on  "  money  withheld  by  an  unrea- 
sonable and  vexatious  delay." 

The  statute  of  Montana  is  not  unlike,  in  effect,  to  the  in- 
terest statute  of  Illinois,  and  it  would  seem  as  if  what  was 
held  in  the  following  cases,  is  applicable :  Ileiman  v. 
Schroeder,  74  111.  158;  Downey  v.  O'Donnell,  02  111.  550; 
United  Workmen  v.  Zuhlke,  120  111.  208  (and  cases  there 
cited);  Ileissler  v.  Stose,  131  111.  303;  Whittaker  v.  Crow, 

132  111.  027. 
See,  also,  the  holding  of  the  Supreme  Court  of  Montana 

in  Randall  v.  Am.  F.  Ins.  Co.,  Montana,  340. 

It  is  a])parent  that  if  interest  should  be  allowed,  as 
claimed,  the  amount  thereof  would  exceed,  by  a  considerable 
sum,  the  error  in  not  allowing  the  cost  of  transporting  the 
250  steers  to  Chicago. 

We  ought,  if  possible,  to  avoid  a  reversal  and  remanding 
of  the  cause,  and  the  delay  and  great  expense  of  another 
protracted  trial  below,  because  we  think  substantial  justice 
will  be  best  advanced  by  so  doing. 

We  will,  therefore,  give  to  the  appellee  the  option,  to  be 
exercised  within  ten  days,  of  an  affirmance  of  the  judgment 
as  it  stands,  or  of  an  affirmance  of  the  residue  after  remit- 

« 

ting  the  sum  of  $1,530.60,  or  of  a  new  judgment,  based  on 
a  finding  of  facts  here,  for  a  sum  made  up  by  remitting  the 
sum  of  $1,530.60  from  the  price  of  cattle  received  and  not 
paid  for,  and  adding  interest  on  the  residue  of  that  price  at 
the  Montana  rate  to  the  present  time. 
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m  n26i  Michael  H.  Rohan. 

Master  and  F!er>nnt— Negligence  of  Master — Injury  to  f>errant — Pack- 
ing Housea — Ordinance  of  tke  City  of  Chicago  as  to  Safeguards — As- 
sumption  of  Risk. 

1.  The  ordinance  of  the  city  of  Ch  icago  touching  *  *  proper  safeguards  " 
for  vats  containing  hot  liquid,  means  proper  safeguards  with  reference 
to  the  work  to  be  done;  one  which,  while  aflfordinf^  reasonable  scK^urity, 
does  not  unreaijonably  interfere  with  the  work  which  must  be  performed. 

2.  Only  an  expert  in  a  given  business  can  tell  whether  a  railing 
around  a  given  vat  was  a  proper  safeguard. 

3.  It  was  error  in  the  case  presentt^d,  to  leave  the  jury,  by  the  instruc- 
tion, free  to  say  as  to  whether  the  railing  in  question  wa%  a  "  i>roper  safe- 
guard," no  evidence  having  been  iiitrodu(;ed  on  this  point. 

4.  A  person  can  not  recover  for  an  injury  arising  from  improper  safe- 
guards, where  he  continues  at  work  with  knowledge  thereof,  w^ithout 
complaint. 

5.  In  the  case  presented,  this  court  holds  that  the  judgment  for  the 
plaintiff  can  not  stimd,  u[>on  the  ground  that  the  platntiil,  when  injured, 
wafi  not  in  the  exercise  of  ordinaiy  cai'e. 

[Opinion  filed  January  30,  1893.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presidinof. 

Appellee,  while  working  as  a  steam  fitter  in  the  packing 
house  of  appellant,  walked  into  a  vat  of  boiling  water  and 
was  severely  injured.  He  brought  suit  against  appellant 
and  recovered  a  verdict  and  judgment  for  $12,800. 

Appellee  narrates  the  circumstances  attending  the  acci- 
dent as  follows : 

"  On  Monday,  October  13,  1890,  I  was  working  for  the 
packing  company.  We  had  been  working  on  some  flanges 
in  the  engine  room.  I  went  up  stairs  to  collect  some  tools 
which  I  had  left  over  Saturday  and  when  I  got  in  there  the 
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room  was  full  of  steam,  there  was  no  light,  and  I  walked 
into  a  vat  of  boiling  water.  All  of  my  flesh  fell  oS  Avhen 
they  took  my  clothes  oflf. 

It  is  twelve  feet  from  the  floor  of  the  press  room  to  the 
level  of  the  vats.  There  is  a  three-board  railing  protecting 
the  edge  of  the  vats  where  they  come  up  to  the  press  room. 
This  railinof  extends  around  the  edo^e  on  three  sides  of  the 
room.  There  was  also,  at  that  time,  upon  the  railing,  a 
trough,  which  carried  the  lard  out  of  the  kettles  opposite 
the  three-board  railing.  That  chute  was  on  the  side  of  the 
three-board  railing  next  to  the  vats. 

The  lard  trough,  with  reference  to  the  railing,  was  on  a 
level  with  the  railing,  on  the  inside;  hanging  on  the  inside. 
The  distance  from  the  railing  to  the  planks  is  very  short; 
there  is  nothing  to  walk  upon  except  some  removable 
planks.  The  distance  from  the  railing  to  tank  five  is  about 
eight  feet,  but  I  have  never  measured  it.  The  depth  of  vat 
five  at  the  time  of  my  injury  was,  1  think,  four  feet  six 
inches.  This  vat  was  covered  by  movable  planks  that  you 
could  pick  up  and  throw  aside  to  skim  the  vats.  Some- 
times when  they  were  through  the  planks  were  left  off. 
They  generally  had  a  light  in  front  of  the  uncovered  vat, 
but  there  was  no  light  when  I  went  up. 

The  vats  were  covered  with  removable  planks.  There 
was  no  covering  but  removable  planks.  Inside  of  the  rail- 
ing there  was  one  plank  with  posts  on  it  to  hold  it  up,  to 
hold  up  this  lard  trough;  there  was  cross-beams  over  the 
railing  to  hold  it  from  tipping  over;  the  plank  was  about 
nine  inches  wide;  from  that  to  the  tank  there  was  nothing 
but  movable  planks. 

I  do  not  know  the  exact  height  of  tank  five  at  the  time 
I  was  injured;  I  know  that  it  leads  into  the  third  floor, 
where  it  is  filled. 

The  material  was  boiled  in  water  in  the  tank. 

The  manhole  of  tank  five  was  right  over  vat  five,  about 
two  inches  above  the  level  of  the  top  of  the  vat.  I  fell  into 
vat  five.  Our  work  bench  was  on  the  same  level  with  the 
vats  in  the  next  room  west.    All  of  the  vats  from  vat  three 
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to  vat  ten  were  not  on  the  same  level;  vat  four,  the  one  next 
to  the  window  and  next  to  the  one  into  which  I  fell,  pro- 
jects about  two  feet  higher  than  the  one  into  which  I  fell. 

My  position  at  the  time  of  the  accident  wsis  with  the 
packing  company  as  a  steam  fitter.  I  was  supposed  to  go 
to  any  part  of  the  building  and  do  everything  that  Avas  nec- 
essary to  be  done,  like  putting  in  line  pipe  work  for  steam 
or  water,  all  over  the  house. 

The  last  that  I  had  been  working  in  the  vat  room  was  on 
Saturday.  I  worked  on  the  pump  at  the  end  of  those  vats — 
at  the  end  of  vat  one.  The  reason  I  went  into  the  vat  room 
was  to  get  some  tools  which  I  had  left  there  on  Saturday 
and  had  not  taken  in. 

There  was  no  other  wav  of  ffettinff  into  the  vat  room 
where  the  tools  were  from  the  engine  room. 

After  entering  the  door  I  proceeded  east  towaixl  tank 
eight  or  three. 

I  came  in  at  that  door  and  walked  east  toward  vat  five 
which  was  uncovered  and  full  of  liquid,  and  there  was  so 
much  steam  in  the  room  that  I  could  not  see.  I  was  com- 
ing around  to  the  end  of  tank  one  and  before  I  got  to  my 
destination  I  fell  into  the  vat,  and  was  pulled  out  tigain  and 
my  flesh  fell  off  and  I  was  attended  by  a  doctor.  As  I 
walked  between  vats  ten  and  eleven  I  kept  pretty  close  to 
the  railing,  but  there  was  nothing  there  to  protect  rae.  I 
fell  in  vat  five  next  to  the  railing  where  the  lard  ran 
through. 

The  only  means  of  natural  light  in  the  room  was  one 
window  and  that  was  covered  bv  a  brids:e. 

The  stock  yards  road  runs  l.>etween  this  building  and  the 
next  building.  The  two  buildings  are  about  100  feet  apart. 
Tlic  window  was  in  a  dirty  condition  at  that  time. 

This  window  was  the  only  means,  at  that  time,  of  light- 
ing the  room  from  the  outside  that  I  know  of.  There  was 
no  manner  of  artificial  light  in  the  room  at  that  time. 

(By  the  court:     Was  there  any  light  in  the  room  ?) 

No,  sir.  The  steam  from  the  kettles  filled  the  room  and 
there  was  no  ventilation  for  it. 
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I  do  not  remember  seeing  any  planks  or  three  planks 
nailed  together  on  vat  five  at  that  time.    > 

I  put  the  coils  on  quite  a  few  of  the  tanks  at  the  bottom; 
on  the  bottom  of  the  iron  tank.  I  had  to  get  inside  of  the 
tank  to  do  that.  I  would  get  inside  of  the.  tank  to  put  the 
coils  in.  The  opening  to  go  through  is  the  door  from  the 
vat — slide  door  from  the  vat.  There  is  a  slide  door  in  each 
tank  from  each  vat.  That  may  be  about  two  inches  higher 
than  the  level  of  the  top  of  the  vat.  I  mean  the  slide  door 
is  about  two  inches  higher  than  those  boards  on  top  of  the 
vat.  I  had  been  down  in  those  vats.  I  have  put  lines  in 
those  vats  to  keep  that  stuff  from  rusting  on  them,  and  I 
have  put  in  perforated  steam  pipes  in  the  bottom  of  the 
vats.  I  do  not  know  how  manv  I  have  worked  in,  I  did 
not  keep  track.  I  always  went  in  when  I  was  called  upon, 
and  fixed  them  and  walked  out  again. 

I  have'  been  in  those  vats  a  great  many  times  while 
I  was  employed  there.  As  I  recollect,  at  the  time  of, 
and  immediat  ly  prior  to,  the  time  of  the  accident,  the  vats 
were  covered  with  removable  planks;  they  slide  both  ends 
on  the  center  between  each  two  vats;  the  one  on  the  center 
of  the  vat  shoves  up  and  the  other  one  stayed  on  a  piece  of 
2x4,  and  when  they  are  covered  over  they  all  come  level 
with  the  top  of  the  vat;  come  perfectly  level  when  they  are 
shut  down.  And  they  are  supported  on  a  partition,  and  on 
that  partition  was  a  little  cleat  just  below  the  edge  of  these 
boards,  and  these  boards  were  on  these  cleats,  so  when  they 
were  through  and  the  vats  were  covered  up,  it  made  a  level 
walk.  I  have  not  had  occasion  to  move  these  boards.  I  never 
moved  them  at  all.  The  men  working  in  the  room  always 
moved  them.  I  set  them  back  after  them.  I  have  seen 
them  put  the  boards  on  top  of  one  another,  or  on  top  of 
another  vat.  The  trough  for  conveying  the  lard  out  is  four 
or  five  feet,  as  high  as  the  railing.  At  the  time  of  the  acci- 
dent it  was  not  eighteen  inches  higher  than  the  railing.  It 
has  been  the  practice  in  that  house,  and  in  any  other  pack- 
ing house,  for  the  steam-fitter  to  go  to  the  diflPerent  parts 
of  the  building.    lie  may  be  in  one  place  in  the  morning, 
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and  another  place  in  the  afternoon.  On  the  Saturday  pix^ 
vious  to  my  being  hurt,  I  worked  on  that  pump  in  the  after- 
noon. 

I  was  working  with  Feers,  outside  of  the  room,  in  the 
forenoon.  I  was  working  in  the  engine-room  across  the 
street.  Mr.  Feers  was  helping  me  on  that  pump  Saturday. 
If  there  were  three  windows  in  the  room  they  were  closed 
witli  iron  shutters.  I  only  knew  of  one  window  at  the  end 
of  the  vat  room,  directly  opposite  vat  four.  That  would  be 
opposite  to  the  way  I  was  walking  ahead  of  me.  I  don't 
know  anything  about  the  rules  of  a  tank  room.  I  have 
seen  a  vat  man  at  work.  I  saw  them  skim  them  and  scrape 
them  and  clean  them.  They  skim  the  lard  off  the  vats. 
When  they  skim  the  lard  off,  thev  leave  some  of  the  boards 
that  cover  the  vats  on;  generally  leave  two  or  three  on  near 
the  railing,  and  take  the  others  off.  Those  that  he  leaves 
on  he  kneels  on,  I  suppose.  I  have  seen  them  skihiming  at 
all  thnes  of  the  day.  I  do  not  know  how  often  they  skim  the 
vats.  I  suppose  they  skim  them  every  time  they  dump  the 
tank  in,  may  be  every  day,  may  be  once  a  week,  or  once  in 
three  months. 

The  vat  men  generally  use  their  lights  when  they  skim 
the  vats.  They  generally  put  them  beside  them  to  see 
whether  they  are  skimming  grease  or  not.  I  guess  they  put 
their  lights  right  beside  the  open  vat  to  see  what  they  are 
skimming  out;  I  have  seen  them  do  it.  I  did  not  see  Mr.  Burns 
until  he  pulled  me  out  of  the  vat.  I  did  not  see  where  he 
was.  I  didn't  see  O^Donnell  either  until  he  helped  me  out 
of  the  vat.  Mr.  O'Donnell  might  have  been  skimming  the 
vat,,  but  I  could  not  see  him  with  steam.  I  can't  swear 
that  he  was  skimming  the  vat  that  I  fell  into.  I  didn't  see 
him. 

I  did  not  grab  O'Donnell  just  as  I  went  into  the  vat,  I 
grabbed  the  fence  railing.  I  don't  know  where  O'Donnell's 
torch  and  lantern  w^ere  at  that  time.  I  did  not  see  the  torch 
there  at  all,  and  I  did  not  see  the  lantern  at  all.  I  didn't 
see  that  either  before  or  after  I  was  injured.  I  did  not  havfe  a 
light  with  me.    I  did  not  carry  one  at  all.    We  did  not  have 
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one  with  us.  Saturday,  when  we  were  working,  we  had 
torches  that  were  in  the  room.  When  the  vats  are  not  in 
use,  when  the  boards  are  over  them,  when  they  are  not  being 
skimmed  and  the  stuff  is  boiling  underneath,  there  is  more 
or  less  steam  comes  out.  The  steam,  I  suppose,  comes  up 
through  the  cracks  of  the  boards. 

(Ques.)  When  the  vat  is  being  skimmed,  Mr.  Rohan,  isn't 
there  a  larger  volume  of  steam  than  when  the  boards  are 
over  it  and  it  is  simply  oozing  through  the  ciucks  ? 

(Ans.)  There  is  steam  in  them  all  of  the  time.  You  can't 
tell.  I  suppose  if  a  man  is  there  whose  business  it  is  to  be 
there,  he  could  tell.  I  never  paid  any  particular  attention 
to  it. 

I  think  the  vats  are  about  eight  feet  high,  six  or  eight 
feet,  that  is,  from  the  bottom  of  the  vats  to  the  floor.  I 
guess  the  three-board  railing  is  about  three  feet  six  high. 
I  walked  next  to  the  railing  that  day.  I  did  not  have  my 
hand  on  the  railing;  there  was  a  trough  that  prevented  it. 
I  could  not  get  my  hand  on  the  top  of  the  railing  very 
handy." 

Sub-sec.  81,  Sec.  63,  Art.Y,  Chap.  24,  R.  S.  (Starr  &  Curtis), 
gives  the  city  of  Chicago  power  "  to  direct  the  location  and 
regulate  the  management  and  construction  of  packing  houses, 
renderies  *  *  *  within  the  city  limits  and  within  a 
radius  of  one  mile  without  the  city  limits." 

Under  authority  of  this  statute  the  city  of  Chicago  has 
created  the  following  ordinance  : 

"  Every  vat,  bin  or  other  structure  with  molten  metals  or 
hot  liquids  shall  be  surrounded  with  proper  safeguards  for 
preventing  accident  or  injury  to  those  employed  at  or  near 
them." 

Upon  the  -^rial  the  court,  at  the  instance  of  the  plaintiff, 
gave  to  the  jury  the  following  instruction  : 

"  If  you  believe  from  the  evidence  that  the  vat  or  struct- 
ure containing  the  hot  liquid,  in  which  the  plaintiff  fell  and 
was  scalded,  was  not  surrounded  with  safeguards  for  pre- 
venting accident  or  injury  to  those  employed  at  or  near  it  at 
the  time  when  the  injury  occurred,  as  provided  in  the  ordi- 
nances of  the  city  of  Chicago  pleaded  in  the  declaration,  and 
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offered  and  given  in  evidence  in  this  case;  and  if  you  further 
believe  from  the  evidence  that  the  absence  of  such  safe- 
guards was  the  direct  cause  of  the  injury  comphiined  of  in 
this  case,  and  if  you  further  find,  from  a  consideration  of 
all  the  evidence  in  the  case,  that  just  before  and  at  the  time 
of  the  accident  the  plaintiff  was  exercising  reasonable  care 
and  caution,  under  all  the  circumstances,  for  his  own  safety, 
then  the  defendant  would  be  liable." 

.  Messrs.  Edwin  Walker  and  Arthur  J.  Eonr,  and  Moran, 
Kraus,  Maykr  &  Stein,  for  ap])ellant. 

The  law  is  so  conclusivelv  settled  that  a  servant  assumes 
all  the  well  known  and  obvious  risks  of  employment,  that 
we  do  not  believe  it  will  be  seriously  contended  that  Rohan 
could  recover  at  common  law. 

lie  was  perfectlj^  familiar  with  the  tank  room,  the  con- 
struction of  the  vats,  and  the  uses  to  which  they  were  put. 
lie  had  no  business  upon  the  vats  at  the  time  of  the  acci- 
dent. He  was  not  sent  there  in  the  performance  of  any 
duties;  he  entered  the  room  of  his  own  free  will,  and,  as  he 
claimed,  in  search  of  tools  which  he  had  left  there  the  Satur- 
day previous. 

The  defendant  owed  him  no  duty  at  that  time  and 
under  the  circumstances  to  have  the  vats  covered  or  guarded 
in  any  manner  whatsoever.  Neither  the  defendant  nor  any 
of  its  servants  had  any  reason  to  expect  that  Rohan  would 
attempt  to  cross  the  vats  at  the  time  he  did.  On  the  con- 
trary, the  vats  at  that  time  were  in  the  sole  and  exclusive 
charge  of  the  vat  men,  and  the  very  vat  he  fell  into  was  be- 
ing skimmed  by  the  vat  man,  O'Donnell. 

Rohan  was  at  most  a  mere  licensee.  If,  as  he  claimed,  he 
left  his  tools  there  on  Saturday  previous,  that  was  his  own 
carelessness,  and  he  had  no  more  right  to  be  in  that  vat 
room  on  the  day  he  was  hurt  than  any  other  workman  in 
the  employment  of  the  defendant,  working  in  some  distant 
part  of  the  building. 

There  is  no  negligence,  unless  there  is  a  duty,  and  unless 
the  defendant  company  at  the  time  of  the  accident  owed 
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Kohan  the  duty  of  guarding  and  protecting  the  vat  other 
than  it  was,  it  could  be  guilty  of  no  negligence. 

"  To  constitute  negligence  there  must  be  some  duty  owing 
from  the  party  whose  negligence  occasions  the  loss  to  the 
party  inured."  Deering  on.  Negligence,  Sec.  3;  Wharton  on 
Negligence,  Sec.  3. 

'*  Negligence  consists  in  the  commission  of  some  lawful 
act  in  a  careless  manner,  or  in  the  omission  to  perform  some 
legal  duty,  to  the  injury  of  another.  It  is  essential  in  the 
latter  case  to  establish  that  the  defendant  owed  at  that  time 
some  specific,  clear,  legal  duty  to  the  plaintiflP  or  the  i)arty 
injured."  Nicholson  v.  Ry.  Co.,  41 N.  Y.  529;  Splittorf  v. 
Stole  (N.  Y.),  15  N.  E.  Rep.  322;  Cusick  v.  Adams  (N.  Y.), 
21  N.  E.  Rep.  673;  Larmore  v.  Crown  Point  Iron  Co.,  14  N. 
E.  Rep.  752;  C,  R.  I.  &  P.  Ry.  Co.  v.  Eininger,  114  111.  79, 84. 

The  case  of  Chicago  <fe  Aurora  Smelting  &  Refining  Co. 
V.  Collins,  decided  by  this  honorable  court  at  the  October 
term  last,  opinion  filed  January  14,  1892,  ojrinion  by  Gary, 
J.,  is  directly  in  point.  That  was  a  case  where  Collins,  ap- 
pellee, had  left  his  lunch-pail  in  one  pan  of  the  building, 
and  leaving  his  work  in  another  part,  took,  to  him,  an  un- 
known route  in  trying  to  reach  his  lunch-pail,  and  stepped 
into  a  kettle  of  molten  lead. 

This  honorable  court,  in  its  opinion  says_: 

"  The  appellee  was  employed  by  the  corporation,  work- 
ing nights;  but  his  labor  did  not  call  him  to  the  immediate 
vicinity  of  the  kettles,  though  on  the  night  before  his  in- 
jury h€j  was  engaged  in  wheeling  bullion  past  one  of  the 
plants,  witliin  forty  feet,  more  or  less,  of  the  kettles,  and 
saw  men  with  torches  working  around  the  kettles.  On  the 
fourth  night  of  his  employment  he  was  set  at  work  in  a  lead- 
pit,  from  which  access  to  that  plant  could  be  had  by  going 
up  some  steps  and  stepping  over  a  trench  or  bin  for  holding 
coal,  to  the  floor  where  the  kettles  were.  He  had  left  his 
lunch  at  some  other  part  of  the  premises,  and  in  the  niglit, 
wanting  it,  and  having  seen  others  go  up  those  steps,  he 
took  that,  to  him,  unknown  route,  to  the  place  where  he 
had  left  it.    In  so  doing  he  walked  into  the  molten  lead  in  the 


648  Appellate  Courts  of  Illinois. 

Vol.  47.]         Cliicago  Packing  &  Provision  Co.  v.  Hohan. 

smallest  kettle  of  the  plant,  sustaining  ven"  severe  and 
probably  permanent  injury,  and  suflFering  prolonged  and  ex- 
cruciating pain. 

For  that  injury  he  sues,  grounding  his  action  on  a  suj)- 
posed  neglect  of  duty  of  the  appellant  to  keep  premises  rea- 
sonably safe,  or  warn  employes  of  the  danger. 

Many  cases  on  this  subject  are  collected  in  Thomp.  Neg. 
1244.  But  the  quer.tion  whether,  upon  the  facts  in  evidence, 
there  was  such  .a  duty,  is  before  us.  The  appellee  was  not 
sent  by  the  appellant  to  the  place  where  the  kettles  were, 
nor  put  at  any  work  that  would  take  him  near  them.  The 
most  that  can  be  said  is,  that,  being  employed  in  the  works, 
he  had  an  implied  license  to  go,  and  was  not  a  tresj)asser  in 
going  where  his  duty  did  not  call  him,  taking  an  unlcnown 
route  on  an  errand  of  his  own.  To  such  facts  the  principle 
and  authorities  upon  which  Gibson  v.  Sziepienski,  37  111. 
App.  601,  was  decided,  apply.  . 

The  appellant  was  under  no  duty  to  make  all  parts  of  the 
premises  safe  for  a  stranger  to  tluMn  to  ramble  through  in 
the  night,  even  if  he  was  at  work  for  it,  in  a  part  where 
there  Avas  no  danger. 

It  is  assigned  for  error  that  the  court  refused  to  instruct 
the  jury  to  find  for  the  defendant,  and  also  that  a  new  trial 
was  d(>nied. 

Both  assignments  are  sustained,  the  judgment  reversed 
and  the  cause  remanded." 

In  Gibson,  Parish  &  Company  v.  Sziepienski,  Admx.,  37 
111.  App.  ()01,  decided  by  this  honorable  court,  opinion  by 
Waterman,  J.,  the  deceased  went  to  the  factory  where  his 
son  worked,  to  take  his  son's  dinner  to  him.  Entering  a 
passage-way  that  led  to  the  elevator  shaft,  he  fell  down  it 
and  was  killed.     The  court  say : 

''  It  will  be  perceived  that  the  declaration  first  alleges 
that  it  was  the  duty  of  the  defendants  to  maintain  a  guard 
or  barrier  around  the  shaft  or  hole  to  prevent  persons,  who 
might  come  into  the  factory  with  their  permission,  from 
falling  into  said  opening.     We  do  not  so  understand  the  law. 

The  rule  as  stated  in  Wharton  on  Negligence,  Sec.  350, 
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is :  '  If  I  invite  persons  into  my  house  for  no  specific  busi- 
ness, und,  therefore,  as  no  part  of  a  contract,  I  say  to  them, 
"  Take  me  as  you  find  me.  I  do  not  pretend  to  guarantee 
anything.  If  the  house  is  not  too  old  and  rickety  for  me,  it 
is  not  too  old  and  rickety  for  you,  if  I  give  you  bona  fide 
what  I  keep  for  myself.  At  all  events  you  can  no  more 
complain  if  you  choose  to  come  into  my  house,  on  my  invi- 
tation, that  vou  have  to  encounter  the  same  risks  in  it  I  am 
accustomed  to  encounter,  than  you  can  complain,  if  you 
drop  in  to  dine  with  me,  that  I  give  you  potluck."  ' 

Ilence,  it  is  properly  held  that  a  man  does  not  undertake 
to  make  his  home  safe,  so  far  as  concerns  mere  visitors." 

In  Sheannan  &  Kedfield  on  Negligence,  Sec.  705,  the  rule 
is  thus  stated : 

"  A  mere  passive  acquiescence  on  the  part  of  the  owner 
or  occupant,  in  the  use  of  real  property  by  others,  does  not 
involve  him  in  any  liability  to  them  for  its  unfitness  for 
such  use.  They  take  all  risks  upon  themselves,  and  have 
no  right  to  complain  of  any  defect  in  the  premises,  even 
though  caused  by  the  direct  act  of  the  owner  (^.  g,^  a  pit 
sunk  in  the  land ),  unless  the  act  is  malicious,  or  is  commit- 
ted with  notice  of  the  fact  that  strani^fers  are  likelv  to 
approach,  and  without  any  effort  to  warn  them  of  the  dan- 
ger, under  circumstances  which  justify  a  belief  that  the 
owner  was  indifferent  to  the  injuries  which  might  happen 
to  them." 

To  the  same  effect  are  the  cases  of  Murray  et  al.  v.  McLean, 
Admr.,  57  111.  378 ;  McGill  v.  Compton,  66  111.  327 ;  Illinois 
Central  R.  E.  Co.  v.  Carraher,  47  111.  333 ;  Turner  v.  Klekr, 
27  111.  App.  §91.  The  declaration  does  not  charge  that  the 
deceased  was  more  than  a  mere  licensee  in  the  building  by 
the  permission  of  the  defendant. 

Most  factories  have  in  them  dangeroug  places,  and  dan- 
gerous machinery;  as  to  persons  in  the  building  hy  the 
mere  permission  of  the  proprietors,  the  law  does  not  impose 
upon  them  the  duty  of  guarding  such  dangerous  objects 
so  that  visitors  shall  receive  no  harm. 

In  Trask  v.  Shotwell  et  al.  (Minn.),  42  K  W.  Eep.  690, 
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plaintiff,  as  administrator,  brought  suit  for  the  death  of  his 
intestate,  who  fell  through  an  unguarded  elevator  shaft 
upon  the  premises  of  defendant.  There  was  no  dispute  that 
the  plaintiff,  Trask,  had  business  upon  the  premises  of  the 
plaintiff,  but  not  in  the  immediate  vicinity  of  the  elevator. 
The  elevator  was  a  freight  elevator  solely.  Verdict  was 
directed  for  the  defendant,  and  the  Supreme  Court,  after 
saying  that  he  entered  the  apartment  where  the  elevator 
was,  solely  of  his  own  motion,  concludes  by  saying : 

"Applied  to  the  undisputed  facts  in  this  case,  we  are 
brought  to  the  conclusion  that  the  trial  court  did  not  err  in 
its  instructions  to  the  jury.  In  order  to  maintain  this  ac- 
tion, there  should  have  been  shown  to  exist,  some  obligation 
or  duty  toward  plaintiff's  intestate,  which  the  defendant 
had  left  undischarged  or  unfulfilled.  There  could  be  no 
fault  or  negligence,  or  breach  of  duty,  where  there  had  not 
been  an  act  or  a  service  which  the  defendants  were  bound 
to  perform." 

In  Wright  v.  Rawson  (Iowa),  3  N.  W.  Rep.  lOG,  the  de- 
ceased was  a  miner,  employed  in  defendant's  mine,  and  the 
admitted  facts  on  demurrer  were,  that  the  deceased,  who 
w^as  at  work  in  one  part  of  the  mine,  went  into  a  room 
where  other  miners  were  employed  for  the  purj^ose  of  visit- 
ing those  miners,  and  not  while  in  the  perfonnance  of  any 
duty.  The  declaration  charged  that  the  defendant  and  his 
superintendent  knew  that  it  was  the  custom  of  miners  in 
his  mine,  when  not  actually  engaged  in  work,  to  visit  each 
other  in  their  respective  rooms,  and  that  with  full  knowl- 
edge of  such  custom  the  defendant  acquiesced  in  it,  and  per- 
mitted it.  It  is  also  charged  that  the  defendant  had 
negligently  permitted  the  supports  of  the  roof  of  the  room 
to  become  weakened,  and  be  in  a  dangerous  condition,  wliich 
was  well  known  to  the  defendant,  and  to  his  superintendent. 
"Whilo^deceased  was  in  the  room  as  above  stated,  the  roof 
fell  in  and  killed  him. 

On  demurrer  the  Supreme  Court  of  Iowa  held  that  at  the 
time  of  the  accident  the  deceased  had  left  his  proper  place 
of  employment,  and  sought  the  dangerous  room,  not  w^hile 
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in  the  performance  of  his  duties,  but  upon  an  errand  of  his 
own,  and  his  administrator  therefore  could  not  recover,  even 
though  the  roof  and  its  supports  were  in  a  defective  and 
dangerous  condition.  See  also  Evans  v.  A.  &  P.  R.  E.,  02 
Mo.  49. 

Mr.  E.  F.  Masterson,  for  appellee. 

A  servant,  upon  entering  the  employment,  takes  upon 
himself  the  risk  of  all  obvious  dangers  of  the  manner  of 
appliances  wdth  which  he  is  to  perform  his  duties,  and  of 
the  place  wherein  he  is  to  perform  his  work.  But  in  this 
case  Rohan  Vas  not  working  in  the  place  where  he  was 
injured,  nor  was  he  using  the  appliance  by  which  he  was , 
'  injured.  He  was  passing  through  that  room  by  right  of, 
and  through  the  necessity  of,  his  employment.  The  manner 
of  his  employment  and  scope  of  his  duties  were  not  such 
as  to  bring  him  within  the  rule  governing  servants  who  are 
using  particular  appliances  in  particular  places.  He  had 
been  in  that  room  several  times,  but  sometimes  a  whole 
month  would  pass  by,  between  times,  w^hen  the  pipes  in 
there  would  not  need  repairing,  while  at  other  times  they 
would  need  repairing  day  after  day;  and  upon  such  occa- 
sions as  repair  was  needed,  the  steam  litter  would  go  in 
there.  Rohan  was  a  new  man  in  the  defendant's  employ, 
having  only  w^orked  at  that  place  for  two  weeks  before  the 
injury,  at  Nebraska  City  one  month  prior  thereto,  and  for 
two  months,  prior  to  going  Wegt,  he  had  worked  in  the 
Chicago  plant. 

Ko  ordinary  man  could  familiarize  himself  with  all  the 
lurking  dangers  of  a  large  packing  plant  in  two  months 
and  two  weeks  time,  with  an  intervening  month  spent  in  a 
distant  city,  so  as  to  bring  him  within  the  rule  by  implica- 
tion. 

I  challenge  the  counsel  to  produce  a  single  precedent 
where  the  rule  has  been  held  to  apply  under  a  state  of  facts 
parallel,  or  anywhere  near  parallel,  with  the  case  at  bar. 

The  defendant  was  bound  to  furnish  him  with  a  reason- 
ably safe  passageway  from  the  door  to  the  tank  No.  1  upon 
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that  day,  and  upon  any  other  day  Avhen  he,  of  right, 
traveled  there,  but  while  the  defendant  was  not  an  insurer 
against  obvious  dangers,  yet  it  was  its  duty  to  see  that  no 
hidden,  and,  to  him,  unknown,  undiseoverable  dangers  lay^ 
in  his  path.  lie  did  not  know,  and  could  not  discover  the 
temporary  danger  occasioned  by  the  vat  being  open  in  a 
dark,  steaming  room,  by  exercising  reasonable  care  to  do  so. 
Wlienever  he  had  noticed  the  vats  in  use,  the  warning 
lights  were  lit,  and  when  the  vats  were  not  in  use,  the  lights 
were  not  lit.  When  he  came  in  there  that  day,  the  lights 
were  not  lit,  but  the  vat  was  open,  and  thereby  the  usual 
order  of  things  was  reversed,  and  a  new  peril,  unknown  to 
him,  was  brought  about,  by  means  of  whichyie  was  injured. 

This  conduct  can  not  be  excused,   nor  its  results   be  * 
avoided,  by  pleading  the  co-servant  rule,  for  there  was  not 
the  remotest  degree  of  co-association  between  api)ellee  and 
O'Donnell. 

This  case  appears  to  be  exactly  parallel  with  McCormick 
&  Co.  V.  Burandt,  37  111.  App.  165,  and  with  most  of  the 
cases  cited  by  the  learned  court  in  the  opinion  in  that  case. 

In  Buhle  v.  Ilarland,  37  111.  App.  350,  Buhle's  regular 
place  of  employment  was  upon  an  elevated  platform,  which 
he  reached  by  climbing  a  rude  ladder,  "  several  times  a  day, 
for  a  space  of  three  months  or  more,  and  knew,"  etc.  In 
other  words,  he  was  injured  in  his  place  of  emplo\^ment, 
through  circumstances  with  which  he  was  "  perfectly  famil- 
iar" for  three  months  oi;more.  JSTot  so  in  this  case.  We 
are  astonished  that  the  learned  counsel  should  attempt  to 
make  his  opinion,  in  that  case,  fit  the  facts  in  this,  but 
we  do  not  pretend  to  know  the  workings  of  his  mind  then 
or  now. 

So  in  Glass  v.  C,  R.  I.  &  P.  Ry.  Co.,  41  111.  App.  87.  The 
engine  upon  which  Glass  slipped,  was  his  implement  or  tool, 
wath  which  he  ought  to  be  "  perfectly  familiar."  Therefore 
that  opinion  does  not  fit  the  facts  in  this  case.  If  Glass  had 
been  injured  by  the  faulty  construction  of  the  switch  post, 
and  had  been  in  the  employ  of  the  company  but  a  short 
time,  he  would  have  recovered  in  his  case.    And  in  Abbott 
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V.  McCadden,  51  N.  W.  1079,  the  fact^  are  in  no  particular 
parallel  with  this  case.  Besides,  in  that  case,  the  court  does 
not  say  that  knowing  acquiescence  in  an  illegal  practice 
or  custom  of  an  employer,  aflfects  the  employe's  right  of 
action,  but  that  it  may  do  so. 

In  Michall  v.  Stanley,  23  At.  Rep.  1094,  it  was  the  regular 
duty  of  the  boy  to  work  around,  and  with,  the  saw  by 
which  he  was  injured,  besides,  the  defective  condition  of  the 
saw  was  to  him  known  for  some  time.  This  case  is  not  appli- 
cable to  the  case  at  bar;  nor  is  the  case  of  Yates  v.  The  J. 
Co.,  69  Md.  370;  for  the  opinibn  itself  assumes  an  opposite 
state  of  facts  from  the  findings  of  the  jury  in  this  case.  And 
in  Emma  C.  O.  Co.  v.  Hale,  19  S.  W.  600,  the  law,  as  laid  down 
in  that  case,  is  fatal  to  the  appellant's  cause  in  this,  when 
applied  to  the  facts  herein,  for  the  court  say :  "  On  the 
other  hand,  the  employer  takes  upon  himself  an  implied 
obligation  to  provide  the  person  employed  with  suitable  in- 
struments and  means  with  which  to  do  his  work,  and  to 
provide  a  suitable  place  in  which  such  person,  when  exer- 
cising due  care  himself,  can  perform  it  safely,  or  without 
exposure  to  dangers  that  do  not  come  within  the  obvious 
scope  of  his  employment." 

The  place  where  Eohan  was  injured  was  not  "  set  apart 
to  him  by  the  masters  "  in  which  to  perform  his  duties,  nor 
was  it  in  such  condition  that,  by  obvious  dangers,  he  was 
injured  while  working  there  as  a  steam  fitter;  for  whenever 
he  worked  there  the  room  was  lighted,  and  dangers  there 
were  apparent  to  him  and  were  avoided  by  him.  He  went 
in  there  upon  a  necessary  errand,  in  the  service  of  his 
master,  and  was  injured  by  a  latent  danger,  brought  about 
by  the  master  in  removing  the  cover  of  the  vat  and  leaving 
the  same  unlighted,  or  insufficiently  lighted,  which,  taken 
together  with  the  master'^  reckless  disregard  of  the  munic- 
ipal law,  and  wilful,  reckless  negligence  in  constructing  the 
vats,  caused  his  injury. 

Mr.  Justice  Waterman.  Whether  this  ordinance  enters 
into  and  forms  a  part  of  the  contractual  relations  that  exist 
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between  the  owners  of  and  the  employes  working  in  pack- 
ing houses,  imposing  a  duty  which,  if  neglected,  may  serve 
as  the  basis  of  a  personal  action  for  negligence,  or  merely 
subjects  the  employer  or  owner  to  such  |ienalties  as  may  be 
provided  for  its  disobedience,  is  a  question  which  need  not 
now  be  discussed. 

The  ordinance  does  not  prescribe  any  particular  safeguard; 
the  language  is  "proper  safeguards."  This  must  mean 
proper  safeguards  with  reference  to  the  work  to  be  done. 
A  safeguard  might  easily  be  made  which  would  render  it 
impossible  for  any  one  to  h&  injured  at  such  vat.  Such 
safeguard  might,  however,  absolutely  prevent  the  perform- 
ance of  work  designed  to  be  done.  The  ordinance  must  be 
held  to  mean  a  practicable  safeguard,  such  as,  while'affording 
reasonable  security,  docs  not  unreasonably  interfere  with  the 
work  which  must  be  performed.  No  one  will  contend  that 
the  ordinance  requires  that  work  about  such  vats  should  be 
made  as  safe  as  is  skimming  milk. 

Appellant  contends  that  by  placing  the  railing  around 
these  vats  it  had  complied  with  the  ordinance.  Only  an  ex- 
pert in  the  business  could  tell  Avhether  this  railing  was  a 
proixjr  safeguard  or  all  the  safeguard  that  could  reasonably 
be  made  use  of. 

As  to  this  matter  there  was  no  evidence;  yet  the  jury 
were,  by  the  instruction  of  the  court,  left  free  to  say  that  this 
railing  was  not  such  "  proper  safeguard  "  as  the  ordinance 
of  the  city  required — a  matter  concerning  which  the  jury 
can  not  be  presumed  to  have  had  any  know^ledge  at  all. 

It  is  not  claimed  that  if  there  were  no  proper  safeguards, 
the  plaintiff  Was  ignorant  of  the  fact.  He  insists  that "  proper 
safeguards,"  such  as  the  ordinance  requires,  were  not  pro- 
vided ;  that  he  knew  this  all  the  while,  yet  kept  at  work 
witliout  making  complaint  of  the  insecure  and  "  unlawful " 
condition  of  the  works.  Manifestly,  he  can  not  now  recover 
damages  for  any  injury  caused  by  a  neglect  to  comply  with 
the  ordinance.  The  case  of  Wabash,  St.  Louis  &  PaciJBc 
Ry.  Co.  V.  Thompson,  15  111.  App.,117,  is  in  this  regard 
quite  similar  to  the  present. 
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It  is  SO  well  settled  as  to  require  no  citation  of  authorities, 
that  an  employe  can  not  recover  for  an  injury  suifcred  in  the 
course  of  the  business  about  which  he  is  employed,  on  ac- 
count of  defective  appliances  used  therein,  when  such  injury 
was  received  after  he  had  a  knowledge  of  the  defect  and 
continued  his  work.  Upon  becoming  aware  of  the  defective 
condition  of  such  appliances,  he  should  desist  from  his  em- 
ployment; but  if  he  does  not  do  so,  and  chooses  to  continue, 
he  is  deemed  to  have  assumed  the  risk  of  such  defect, 
at  least  when  he  has  not  been  induced  by  his  employer  to 
believe  a  change  would  be  made,  and  has  not  plainly  ob- 
jected. 

The  court,  by  its  instruction,  utterly  disregarded  this  well 
known  principle. 

Taking  the  plaintiff's  testimony,  it  appears  he  had  com- 
plete knowledge  as  to  the  location,  construction  and  mode 
of  operating  these  vats. 

We  do  not  understand  that  this  is  disputed.  What  is 
contended  is,  that  the  plaintiff  knew  that  when  the  vats 
were  uncovered,  it  was  customary  to  indicate  them  by 
torches  and  lanterns;  that  relying  upon  such  custom,  he 
walked  into  the  uncovered  vat;  that  by  the  absence  of  torches 
and  lights,  a  new  danger  was  created,  of  which  he  had  no 
knowledge. 

The  plaintiff's  own  witness,  O'Donnell,  testified  that  at 
the  time  of  the  accident,  O'Donnell  was  skimming  the  vat; 
that  he  had  a  torch  which  gave  suflBcient  light  for  him  to 
work  by;  that  it  was  the  light  that  had  always  been  used; 
that  his  lantern  was  behind  him,  and  that  after  the  accident 
he  found  it  in  the  vault  and  can  not  tell  whether  it  was 
burning  at  the  time  the  plaintiff  fell  in  or  not;  that  he  had 
a  torch  and  a  lantern  when  he.  went  to  work  on  vat  number 
five. 

If  it  be  conceded  that  there  was  neither  torch  nor  lantern 
burning  when  the  plaintiff  stepped  into  the  room,  the  situ- 
ation then  becomes  one  in  which  appellee,  knowing  the  dan- 
gers of  the  place,  walked  into  a  room  dimly  lighted  by  only 
one  dirty  window,  the  steam  in  the  place  being  such  as  to 
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obscure  his  vision,  and  then  went  along  in  a  place  where 
he  could  not  see,  and  had  every  reason  for  knowing  that 
each  step  was  fraught  with  danger.  We  do  not  think  that 
this  was  doing  as  an  ordinarih'  prudent  man  would  have 
done  under  the  same  circumstances — in  other  wortls,  was 
not  an  exercise  of  ordinarv  care. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded, 

Heveraed  and  remanded. 


Lewis  Lambeau  et  al. 

V. 

Julius  Lewinski. 

Injunctions — Nuisance, 

Upon  a  biU  for  an  injunction  to  restrain  defendants  from  operating 
their  tannery,  located  in  close  proximity  to  the  residence  of  complainant, 
on  account  of  odors  and  other  unpleasant  features  in  connection  there- 
with, this  court  holds,  in  view  of  the  evidence,  that  no  case  was  made 
out  for  an  injunction,  or  for  damages  recoverable  in  etjuity,  and  that  the 
decree  for  the  comx)lainant  can  not  stand. 

[Opinion  filed  January  30,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  11.  HoRTON,  Judge,  presiding. 

Messrs.  Freeman  &  Walker,  for  appellants. 
Mr.  Jesse  Cox,  for  appellee. 

Mr.  Justice  Shepard.  The  appellee  filed  his  bill  in  chan- 
cery in  the  court  below,  for  an  injunction  against  the  appel- 
lants from  operating  their  tannery,  situated  on  the  corner 
of  Elston  road  and  Augusta  street,  in  the  city  of  Chicago, 
in  a  manner  injurious  to  the  property  of  appellee,  separated 
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therefrom  by  an  alley  sixteen  feet  in  width,  and  for  the  re- 
covery of  damages  because  of  certain  alleged  wrongful  acts 
in  connection  therewith. 

The  decree  of  tlie  Circuit  Court  enjoined  the  appellants, 
their  agents,  etc.,  from  so  operating  their  siiid  tannery  as  to 
])ermit  particles  removed  from  skins  to  escape  from  said 
tannerj^  onto  the  premises  of  complainant,  and  from  pennit- 
tiug  the  escape  therefrom  of  disagreeable  and  offensive 
odors  more  than  such  as  are  common  and  necessary  to  tan- 
neries when  the  same  are  carefully  operated,  and  awarded  to 
appellee  the  sum  of  $500  as  damages,  besides  tlie  costs. 

The  lot  owned  by  appellee  is  fifty-nine  feet  wide  by  one 
hundred  feet  deep,  and  is  separated  from  the  tannery  by  an 
alley.  Upon  the  lot  stand  two  frame  houses,  one  of  which, 
a  one-story  cottage  facing  the  alley,  contains  seven  rooms, 
and  is  occupied  by  two  families,  and  the  other,  facing  the 
street  at  the  front  end  of  the  lot,  an  ordinary  tenement 
structure,  contains  twenty-two  rooms  and  is  occupied  by 
twenty-one  persons,  including  the  appellee  and  his  family. 

Appellee  purchased  the  property  in  March,  188C.  Its 
particular  surroundings  were  then  substantially  the  same  as 
now.  The  general  region  is  that  of  a  narrow  strip  lying 
between  the  ililwaukoe  division  of  the  Chicago  &  North- 
western Kailroad  tracks  and  the  north  branch  of  the  Chicago 
river. 

The  appellee  bought  and  moved  upon  the  property,  in  a 
neighborhood  where  many  extensive  business  industries  were 
conducted,  whicli,  in  their  nature,  and  of  necessity,  were 
more  or  less  noisome. 

It  is  a  fair  inference  from  the  use  he  makes  of  his  property 
that  he  was  induced  to  locate  there  by  the  prospect  of  profit- 
able tenants  from  workmen  engaged  in  the  business  carried 
on  in  the  neighborhood. 

lie  is  not  estopped  to  complain  of  nuisances  connected  with 
or  growing  out  of  the  operation  of  those  business  establish- 
ments, but  his  complaints  should  only  be  such  as  are  reason- 
able, and  consistent  with  the  necessities  of  the  world  about 
him. 
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At  the  time  complainant  purchased  these  premises  and 
moved  into  them,  the  I^mbeau  tannery  was  already  in  oper- 
ation, and  had  been  for  over  sixteen  years.  At  the  present 
time  the  tannery  has  been  located  there  for  more  than 
twenty-two  years.  The  Lambeaus  bought  it  in  1884.  They 
had  been  formerly  conducting  a  tannery  elsewhere  and  they 
moved  into  this  tannery  immediately  after  its  purchase,  in 
1884,  and  have  carried  on  the  tanning  business  there  ever 
since. 

It  will  be  seen  that  when  the  appellee  moved  into  the 
premises  which  he  now  occupies,  the  tannery  had  for  many 
years  occupied  its  present  location,  and  was  then  conducted 
in  the  same  manner  and  by  the  same  parties  who  are  now 
defendants  in  this  suit,  and  who  still  operate  this  tannery. 

Abc^ut  one  hundred  men  are  employed  in  the  tannery  and 
about  8100,000  are  invested  in  the  works. 

The  neighborhood  is  a  business  neighborhood.  Quite  a 
large  number  of  tanneries  exist  in  that  vicinity.  A  coal 
vard  is  rio:ht  across  the  street  on  the  river  bank.  The  north 
branch  of  the  river  itself  is  very  close  to  the  tannery.  Across 
the  street  in  another  direction  is  the  Union  tannerv.  Not 
far  away  are  other  tanneries.  A  quarter  of  a  mile  away  are 
the  gas  works,  concerning  the  smell  from  which  complaint 
has  been  made  by  people  in  the  neighborhood.  It  is  a  busi- 
ness neio^hborhood  much  more  than  a  residence  neiorhbor- 
hood.  There  is  dock  property  along  the  river,  a  box  factory 
near  by,  and  a  railroad  runs  close  to  the  factory  and  close 
to  complainant's  premises. 

There  is  no  contention  as  to  the  law  of  the  case,  and  it 
would  serve  no  good  end  to  state  the  legal  principles  appli- 
cable. The  question  submitted  to  us  is  solely  ohe  as  to 
Avhether  the  facts  of  the  case  warrant  the  decree  of  the  Cir- 
cuit Court. 

To  set  forth  a  review  of  the  evidence  on  both  sides,  would 
extend  this  opinion  inordinately,  and  w^e  will  not  attempt 
it.  From  a  careful  reading  of  the  material  parts,  however, 
and  giving  proper  weight  to  the  testimony  of  those  -wit- 
nesses w^hose  opportunities  appear  to  have  been  the  best  for 
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knowing  the  operation  of  the  tannery,  and  whether  the 
odors  produced  thereby  and  the  dust  from  the  skins,  were 
unnecessarily  offensive  and  injurious  to  the  appellee,  we  are 
clearly  of  the  opinion  that  appellee  failed  to  show  by  the 
weight  of  the  evidence,  that  he  was  entitled  to  the  relief 
given  by  the  decree  of  the  court  below. 

The  evidence  shows  to  our  minds  that  the  tannery  is  con- 
ducted in  a  skillful  manner,  and  with  as  little  offense  and 
damage  to  the  neighborhood  in  general,  and  to  the  appellee 
in  particular,  as  is  consistent  with  the  nature  of  the  busi- 
ness, and  known  appliances. 

To  subject  the  appellants  to  the  payment  of  large  dam- 
ages for  using  their  property  in  a  way  which,  in  the  nature 
of  things,  must  be  contmuing,  and  will,  be  recurring  in  a 
greater  or  less  degree  every  day  the  tannery  remains  in 
operation,  will,  necessarily,  result  in  tlie  destruction  of 
appellant's  business,  an  event  which  should  not  be  encouraged 
upon  any  such  showing  as  the  evidence  in  this  case  discloses. 

\Yhether  or  not  the  appellee  might  maintain  an  action  for 
tort  against  appellants  because  of  any  special  injury  to  him 
or  his  property  arising  out  of  particular  and  isolated  facts, 
disclosed  by  the  evidence,  is  a  question  not  now  to  bo  deter- 
mined; but  we  are  clear  that  there  has  been  no  case  made 
out  for  an  injunction,  or  for  damages  recoverable  in  equity. 

We  will  therefore  reverse  the  decree  of  the  Circuit  Court 
with  directions  to  dismiss  appellee's  bill,  without  prejudice, 
however,  to  the  right  of  appellee  to  sue  at  law. 

Hevei'sed  with  directions. 


Edward  W.  Zander 
Mary  E.  Feely. 

Chiardian  and  Ward, 

1.    A  guardian  may  not  use  the  estate  of  his  ward  for  his  Individual 
profit 
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2.  A  p«irty  can  not  recover  iii)on  a  contract  wherein  a  guardian  who 
owned  a  o<'rtain  interest  in  land  of  which  !iis  ward  wjis  part  owner,  agr*H*d 
to  institute  and  carry  through  court,  proceedinjj^  ntvessary  to  the  oon- 
RUinination  of  an  exclian^e  of  such  property,  for  property  owned  by  such 
party,  wliere  it  appears  that  the  g'aardian  would  have  derived  benefit 
therefrom,  he  refusing  to  fulfill  his  agreement. 

3.  Such  contract  would  he  void  as  fraudulent,  although  the  guardian 
would  not  1x3  bt^nefited  by  the  carrying  through  of  the  8am(\  where  he 
agi*eeii  to  indemnify  the  other  against  having  to  bid  more  than  a  sum 
named  for  the  minor's  interest. 

[Opinion  filed  January  30,  1S03.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Geokuk  IL  Klttelle,  Judge,  presiding. 

;Mr.  George  A.  Dupuy,  for  appellant. 

ISo  appearance  for  appellee.         ♦ 

Mr.  JrsTicE  Shepard.  The  declaration  in  case,  for  dam- 
ages for  breach  of  contract,  shows  that  appellee  was  the 
guardian  of  her  brotlier,  John  A.  Feely,  a  minor,  and  that 
said  minor  was  the  owner,  in  ccmimon  with  a]>})ellee  and  his 
other  brothers  and  sisters,  of  certain  real  estate  in  Will 
County,  in  this  State;  that  appellant  was  the  owner  of  cer- 
tain other  real  estate  situated  in  the  city  of  Chicago;  that  in 
April,  1891,  upon  the  request  of  the  ai)pellee,  the  appellant 
entered  into  a  contract  with  the  brotliers  and  sisters  of  said 
minor,  including  said  apjKjUee,  in  her  own  right,  for  the  ex- 
change of  said  pro))erties,  res])ectively;  that  the  ap}>ellee, 
then  and  there,  as  guardian  of  her  said  minor  brother,  un- 
dertook and  agreed  to  properly  conduct  such  necessary  pro- 
ceedings in  the  County  Court  of  Will  County  as  would 
authorize  her,  as  such  guardian,  to  sell  and  convey  the  right, 
title  and  interest  of  said  minor,  in  and  to  the  said  real  estate 
in  Will  County,  and  undertook  and  agreed  to  make  such 
sale  at  the  earliest  practicable  time  after  the  date  of  said 
contract,  and  to  execute  such  deed  as  might  be  authorized 
by  said  County  Court,  and  to  take  all  such  steps  as  might 
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be  necessary  to  secure  a  decree  authorizing  the  sale  of  said 
real  estate,  so  that  the  appeUant  might  be  enabled  to  be- 
come the  owner  of  the  entire  title  to  said  Will  County 
property;  that  the  appellee  has  not  filed  or  caused  to  be 
filed  any  petition  for  the  sale  of  said  minor's  interest,  nor 
taken  any  steps,  as  provided  by  her  said  contract,  for  the 
purpose  of  enabling  the  said  County  Court  to  pass  upon  the 
question  as  to  whether  it  will  or  not  order  a  sale  of  said 
minor's  interest,  but  on  the  contrary,  she  refuses  so  to  do, 
wherefore  the  appellant  has  suffered  large  damages,  etc. 

To  the  declaration  a  general  demurrer  was  interposed  and 
sustained  and  judgment  given  against  appellant  for  costs. 

It  is  apparent  upon  the  face  of  the  declaration  that  the 
moving  consideration  to  the  appellee  for  the  alleged  agree- 
ment upon  her  part  to  secure  authority  to  herself  as  guard- 
ian, to  sell  the  interest  of  her  ward  in  the  Will  Countv  real  * 
estate,  was  the  benefit  which  would  accrue  to  herself  in  the 
exchange  of  her  individual  interest  in  the  same  land,  by  an 
exchange  thereof  for  the  property  of  appellant.  Such  a 
consideration  and  such  an  agreement  tends  to  corruption, 
and,  because  of  such  tendency,  is  against  public  policy. 

The  cases  of  Mason  v.  Wait,  4  Scam.  127,  and  Mason  v. 
Caldvv^pU,  5  Oilman,  19G,  relied  upon  by  counsel  for  appel- 
lant to  sustain  his  proposition  that  a  guardian  may  be  held 
personallj^  liable  for  a  refusal  to  carry  out  a  contract  which 
the  guardian  has  no  power  to  make,  are  not  in  point.  In 
those  cases  there  was  no  intermingling  of  the  guardian's  in- 
dividual interests  with  those  of  her  ward. 

In  the  case  at  bar  it  clearly  appears  from  the  declaration 
that  the  inducement  to  effect  a  disposal  of  appellee's  own 
interest  in  the  common  estate  of  herself  and  her  ward,  lav 
at  the  base  of  her  undertaking  to  procure  authority  for,  and 
make  a  sale  of  the  minor's  interest. 

Such  an  agreement  is  void  as  being  opposed  to  a  benefi- 
cent public  policy,  which  forbids  a  guardian  to  use  the 
ward's  estate  for  the  individual  profit  of  the  guardian.  The 
appellant  is  bound  to  know  the  law  of  the  State,  and  he  is 
entitled  to  no  relief  under  a  void  contract  to  which  he  has 
made  himself  a  party.    He  is  as  culpable  as  she. 
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Were  we  permitted,  against  the  authority  of  Hart  v. 
Tolman,  1  Gilm.  1,  to  go  outside  the  declaration,  and  exam- 
ine the  copy  of  the  contract  upon  which  the  suit  is  based, 
and  which  is  attached  to  the  declaration  as  an  exhibit,  for 
the  purpose  of  ascertaining  the  character  of  that  instru- 
ment and  the  extent  of  the  obligation  undertaken  by  the 
appellee,  we  would  there  discover  that  she  had  expressly 
agreed  to  indemnify  the  appellant  against  his  having  to  bid 
more  than  $3,000  for  the  minor's  interest,  a  proceeding  so 
fraudulent  in  law,  and  one  to  which  appellant  himself  was 
a  party,  as  to  render  the  contract  void  for  that  reason,  even 
though  the  guardian,  appellee,  was  not  individually  profit- 
inor  bv  the  barofain. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 
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184  167    The  Louisville,  New  Albany  &  Chicago  Eailway 

Company  et  al. 

Rosa  Red,  Administratrix. 

Railroada— Negligence— Personal  Injuries  — Crossings  — Contributory 
Negligence, 

1.  The  protection  and  shield  of  the  law  extends  to  those  ignorant  of 
its  provisions  as  much  as  to  those  most  learned  in  it. 

2.  What  constitutes  due  care,  ordinary  care,  diUgence  or  negligence 
depends  veiy  largely  upon  the  circumstances  of  each  particular  case. 

3.  Railroad  companies  may  be  presumed  to  know  the  condition  of 
the  crossings  over  which  they  run  their  trains,  and  if  they  see  fit  to 
oi>erate  them  in  cities  at  places  where  the  statutory  obligation  to  have 
the  public  right  of  way  safe,  has  been  neglected,  they  must  at  least  be 
held  bound  to  exercise  such  diligence  as  the  safety  of  persons  at  the  un- 
safe public  way  demands. 

4.  In  an  action  against  a  railroad  to  recover  for  the  death  of  a  person 
named,  this  court  holds  that  the  evidence  justified  the  finding  that  but 
for  the  negligent  failure  of  such  company  to  keep  the  crossing  where 
the  accident  occurred,  safe,  as  required  by  the  statute,  such  accident 
would  not  have  occurred,  and  that  deceased  was  killed  by  a  train  oper- 
ated by  a  certain  road. 


First  District — October  Tkrm,  1892.      663 

L.,  N.  A.  &  C.  Ry.  Co.  v.  Red. 

[Opinion  filed  January  30,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Mr.  G.  W.  Kretzinger,  for  appellant. 

Mr.  B.  iL  Shaffner,  for  appellee. 

Mr.  Justice  Waterman.  This  was  an  action  brought  to 
recover  damages  occasioned  by  the  death  of  John  Ked,  Jr., 
a  boy  some  ten  years  of  age,  who  was  killed  at  a  grade 
crossing  in  Chicago. 

It  appeared  on  the  trial  that  the  sidewalk  on  the  street 
crossing  over  which  appellants  ran  cars,  was  out  of  order, 
and  that  the  deceased,  in  going  over  the  crossing,  stumbled 
at  a  hole  in  the  walk,  fell  in  front  of  an  advancing  engine 
and  was  killed. 

It  is  insisted  that  the  deceased  failed  to  exercise  such  care 
for  his  own  safety  as  could  be  expected  from  a  person  of 
his  years  and  experience;  that  he  was  heedless  and  reckless, 
running  so  close  to  and  in  front  of  an  engine  that,  although 
it  was  moving  but  at  the  rate  of  five  miles  an  hour,  it  was 
upon  him  almost  as  soon  as  he  felL 

We  should  be  inclined  to  think  that  there  could  be  no 
recovery  if  there  were  no  negligence  on  the  part  of  ap)>el- 
lant,  save  that  of  running  an  engine  over  this  crossing  at 
the  rate  it  did. 

The  statute  makes  it  the  duty  of  the  railroad  corporations 
in  this  State  to  construct  and.maintain  all  crossings  of  streets 
and  highways  and  the  approaches  thereto,  within  their  re- 
spective rights  of  way,  so  that  at  all  times  they  shall  be 
safe  as  to  ])ersons  and  property.  Ilurd's  R.  S.,  Ed.  of  1891, 
Sec  71,  page  1087. 

John  lied,  Jr.,  had,  as  on  this  Sunday  morning  he  started 
to  go  over  this  crossing,  a  right  to  rely  upon  a  comi)liance 
with  this  law.  No  doubt  he  liad  never  heard  of  it,  but  the 
protection  and  shield  of  the  law  extend  to  those  ignorant 
of  its  provisions,  as  much  as  to  those  most  learned  in  it.   The 
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maxim  ^'  lynoi'duila  juris  nmiexcusat^^'^  ignorance  of  the  law 
excuses  no  one — is  more  completely  expressed  in  the  prin- 
ci[)le  ''^ Tfjnorantta  j uris^  tpKxl  q^twque  tenettcr  sc^ire^  neinautt^ 
cxvnmiP  Ignorance  of  the  law,  which  every  one  is  pre- 
sumed to  know,  excuses  no  one. 

As  no  one  can  ])lea(l  ignorance  of  the  law  as  an  excuse, 
so  ignorance  of  the  law  deprives  no  one  of  its  protection. 

This  lad  may  be  presumed  to  have  known  of  the  duty 
of  the  railroads  owningXhis  right  of  way,  in  respect  to  it, 
and  to  have  run  along  in  reliance  upon  a  discharge  of  such 
obligation. 

It  does  appear  that  in  consequence  of  the  neglect  to  keep 
this  crossing  in  order,  he  fell  and  was  killed;  it  does  not  ajv 
ptnir  that  had  this  sidewalk  been  "  safq  as  to  persons  and 
property,"  he  woidd  have  been  injured. 

AVhat  constitutes  due  care,  ordinary  care,  diligence  or 
negligence,  depends  very  largely  ujxm  tlie  circumstances  of 
each  particular  case;  most  especially  must  this  be  borne  in 
mind  when  ajusidering  what  judgment  and  care  a  boy  ten 
years  old  is  recjuired  to  exercise.  An  mlult  might,  from  his 
gr(»at(^r  ex[)erience,  have  concluded  that  there  was  much  doubt 
about  the  law  as  to  railroaxl  crossings  having  been'complied 
with,  while  a  boy  would  have  thought  nothing  about  it. 

Aj>})ellants  do  not  concede  that  the  deceased  was  killed  at 
this  ci-ossing,  or  by  n^ason  of  any  negligence  upon  the  part 
of  either  of  them.  As  to  this,  we  see  no  reason  for  interfer- 
ing with  the  conclusion  of  the  jurj%  aftirraed  as  it  was  by  the 
judge  before  whom  the  case  was  tried. 

The  negligence  shown  on  the  trial  of  this  cause  was  pri- 
marily a  failure  to  keep  this  crossing  safe  for  persons  and 
prop(*rty,  as  required  by  the  statute;  and  we  think  that  the 
jury  wei*e  warranted  in  finding  that  but  for  such  negligence 
the  accident  would  not  have  occurred;  following  this  negli- 
gence was  the  running  of  a  train  over  this  crossing  located 
in  the  midst  of  a  great  city,  under  the  condition  of  the  cross- 
inir  at  the  time  the  train  was  run. 

It  was  showm  that  this  crossing  had  been  out  of  onler  for 
nearly  a  month.  Railroad  companies  may  be  presumed  to 
know  the  condition  of  the  crossings  over  which  they  run 
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their  trains,  and  if  they  see  fit  to  operate  them  in  cities  at 
places  where  the  statutory  obligation  to  have  the  public 
right  of  way  safe,  has  been  neglected,  they  must,  at  the  least, 
be  held  bound  to  exercise  such  diligence  as  the  safety  of  per- 
sons at  the  unsafe'  public  way  demands.  While  the  testi- 
mony is  contradictory,  we  think  there  was  sufficient  evidence 
tending  to  warrant  the  jury  in  concluding  that  the  deceased 
was  killed  by  a  train  operated  by  the  Louisville,  New  Albany 
&  Chicago  Ky.  Co. 

The   judgment  of  the  Circuit  Court  will   thorefore  be 
affirmed. 

Judgment  affirmed. 


S.  D.  Foss    ET   AL.  11498^' 


V. 

K  F.  Cummings  et  al. 

Contracts— Void  as  to  Public  Policy — Corners, 

1.  A  combination  to  enhance  the  price  of  an  urticle  of  prime  neces- 
aityl  such  as  wheat,  or  other  articles  necessary  for  food,  for  purposes  of 
extortion,  is  against  pu|?lic  policy,  although  there  may  be  no  attempt  to 
corner  the  market. 

2.  In  the  case  presented,  this  court  holds  that  the  amendment  of  plaint- 
iffs' plead in-:^  has  not  so  changed  the  nature  of  the  cause  that  the  con- 
clusions arrived  at  in  a  former  trial  are  not  applicable  to  the  present 
appeal,  in  view  of  the  stipulation  involved  herein. 

[Opinion  filed  January  30,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Francis  Adams,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Kretzinoee,  for  appellants. 

Messrs.  H.  K.  Wheeler,  and  Smith,  Helmer  &  Moflton, 
for  appellees. 

Mr.  Justice  Waterman.  This  case  has  before  been  pre- 
sented to  this  court;  the  opinion  of  the  court  is  reported  in 
Cummings  v.  Foss,  40  111.  App.  523. 
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The  cause  having  been  remanded  to  the  Circuit  Court,  the 
following  stipulation  was  entered  into : 

"It  is  hereby  stipulated  by  and  between  the  parties, 
plaintiffs  and  defendants  hereto,  that  upon  the  hearing  of 
the  above  cause  either  parties  to  the  above  entitled  suit  may 
read  from  the  transcript  of  the  record,  certified  to  the  Ap- 
pelhite  Court  from  the  former  trial,  all  or  any  part  of  the 
evidence  offered  by  them  or  either  of  them  at  the  former 
hearing  and  trial  of  this  cause,  before  his  honor.  Judge 
Tuthill,  subject,  however,  to  all  objections  that  may  be 
offered  or  urged  against  the  admission  thereof';  said  objec- 
tions to  have  the  same  force  and  effect  as  if  said  evidence 
was  newly  offered  by  calling  the  witnesses  upon  the  stand 
to  testify  and  to  give  evidence,  and  said  evidence  so  admitt^ 
by  the  court  as  aforesaid  shall  have  the  same  force  and 
effect  as  if  originally  given  by  the  witnesses  being  called  upon 
the  stand." 

The  plaintiffs  amended  their  bill  of  particulars  and  filed 
an  amended  declaration ;  this  having  been  done,  a  jury  was 
waived,  and  the  cause  submitted  to  the  court  for  trial ; 
whereupon,  the  evidence  given  upon  the  former  trial  having 
been  read,  the  court  found  the  issues  and  rendered  judgment 
for  the  defendants. 

It  is  now  urged  that  the  case  was,  upon  the  second  hear- 
ing, tried  in  a  manner  so  variant  from  the  trial  in  the  first, 
that  the  issue  presented  is  not  the  same  as  that  passed  upon 
by  this  court  when  the  cause  was  first  here. 

We  fail  to  see  how  the  amendment  of  the  pleadings  and 
the  new  bill  of  particulars  have  so  changed  the  nature  of 
this  cause  that  the  conclusions  formerly  arrived  at  are  not 
applicable  to  the  present  appeal. 

We  are  yet  of  the  opinion,  before  expressed,  that  a  com- 
bination to  enhance  the  price  of  an  article  of  prime  neces- 
sity, such  as  wheat,  or  other  articles  necessary  for  food,  for 
purposes  of  extortion,  is  against  public  policy,  although 
there  may  not  be  an  attempt  to  corner  the  market. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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A(XOUNT— ACTIONS  OF— See  Appeal  and  Error,  28. 

ACCRETION— See  Forcible  Entry  and  Detainer,  4. 

ACTIONS— See  Administration,  3;  Appeal  and  Error,  23;  Corpora- 
tions, 9;  Landlord  and  Tenant,  9;  Principal  and  Surety,  1. 

ADMINISTRATION. 

1.  Where  a  claim  is  presented  by  a  widow  against  the  estate  of 
her  deceased  husband,  and  the  defense  avers  that  it  was  in  pai-t 
barred  by  the  statute,  held,  that  a  ledger  entry  of  a  balance  due  the 
wife,  made  by  the  husband,  or  by  his  direction,  was,  under  the  cir- 
cumstances, such  an  admission  tliat  the  amount  there  stated  was 
due  and  unpaid,  as  would  raise  an  implied  promise  to  pay  such 
amount  and  bar  the  statute.     Coulson  v.  Hartz,  20 

2.  Upon  a  claim  filed  against  the  estate  of  a  widow  for  a  sum 
received  by  her  from  the  administrators  of  her  husband's  estate,  her 
said  husband  having  left  a  will  wherein  she  was  given  the  use  of  his 
personal  property  for  life,  the.sum  in  question  being  less  than  she 
was  entitled  to  as  widow's  award,  and  it  being  argued  that,  in  view 
of  the  wording  of  the  receipt  given  by  her,  she  and  her  legal  repre- 
sentatives were  estopped  from  claiming  the  money  to  be  her  own, 
this  court  construes  such  receipt  and  holds  that  the  money  in  ques- 
tion became  the  sole  and  exclusive  property  of  said  widow,  and  that 
claimants  failed  to  show  any  right  thereto.    Hoss  v.  Smithy  197 

3.  An  action  on  an  administrator's  bond  is  not  required  to  be 
brought  witliin  ten  years  after  the  execution  of  the  same,  but  must 
be  brought  within  such  time  after  aright  of  action  accrues  thereon, 
which  takes  place  upon  a  breach  of  a  condition  thereof.  Frank  v. 
People,  ^  248 

4.  Until  a  valid  order  of  distribution  is  made  in  a  given  case,  the 
administrator  is  the  trustee  of  the  estate  for  the  benefit  of  the  cred- 
itors and  heirs,  and  until  an  order  of  distribution  is  made,  no  cause 
of  action  accrues  to  the  heir.    Id,,  249 

5.  No  order  of  record  as  an  approval  by  the  court  of  a  final  report 
having  been  entered  in  a  given  case,  the  same  bemg  approved  by 
the  judge  by  his  indorsement  thereon,  such  act  does  not  constitute 
a  final  settlement.    Id,,  249 

6.  A  court  has^no  power  to  make  an  order  of  distribution  without 
notice  to  the  heirs,  and  an  order  so  made  would  be  null  and  void. 
Id.,  249 

7.  Upon  a  claim  filed  against  the  estate  of  a  deceased  person,  it 
being  contended  that  a  certain  amount  was  due  upon  a  sale  of  cer- 
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ADMINISTRATION.     Continued, 

tain  real  estate,  from  claimant  to  deceased  in  his  lifetime,  the  fact 
being  that  all  the  notes  given  in  connection  with  such  transaction 
were  returned  to  their  maker,  and  a  release  of  the  trust  deed  they 
w(*re  given  to  secuj-e  duly  executed,  tin's  court  declines,  in  view  of 
the  evidence,  no  qut»stion  of  law  being  involved,  to  interfere  with 
the  judgment  for  the  defendant.    Hawley  v.  Kettlewell,  468 

AFFIDAVITS — See  Injunctions,  2;  Partnership;  Street  Railways, 
11. 

AGENCY— See  Evidence,  1;  Guaranty,  8;  Husband  and  Wife,  1; 
Railroads. 

1.  Aj>erson  who  undertakes  to  act  for  another,  may  not.  in  the 
same  matter,  act  for  himself  in  any  way  to  the  disaii vantage  of  his 
principal,  and  the  i)rolits  and  gains  made  bj'  the  agent  in  the  execu- 
tion of  his  trust,  belong  to  the  principal;  it  matters  not  whether  such 
profit  or  advantage  be  the  result  of  the  performance  of  the  duty  in- 
trusted to  him,  the  obedience  of  orders  to  him  given,  ortlie  violation 
thereof.     Fish  v.  Seeberger,  580 

2.  It  does  not  matter  that  the  conduct  of  the  agent  may  have 
been  in  the  particular  case  perfectly  fair  in  intent,  and  that  he  may 
not  have  contemplated  any  injury  to  his  principal,  but  only  to  do 
that  which  he  fwsumed  to  be  perfectly  right  and  proper;  the  result 
is  the  same,    /d.,  580 

8.  If  the  agent,  dealing  legitimately  with  the  subject-matter  of 
his  agency,  acquires  a  profit,  the  principal  may  claim  the  advantage 
thus  obtained,  even  though  the  agent  may  have  contributed  his  own 
fund  or  responsibility  in  producing  the  result.     Id, ,  580 

4.  All  profits  and  every  advantage  beyond  lawful  compensation 
made  by  an  agent  in  the  business,  or  by  dealing  or  speculating  with 
the  goods  of  his  principal,  though  in  violation  of  his  duty  as  agent, 
and  though  the  loss,  if  one  had  occurred,  would  have  fallen  on  the 
agent,  are  for  the  benefit  of  the  principal.  The  law  will  not  permit 
an  agent,  without  the  assent  of  his  principal,  to  acquire  an  interest 
in  the  subject-matter  of  the  agency,  adverse  or  in  opix)sition  to  that 
of  his  principal.     Id,,  580 

5.  In  an  action  brought  to  recover  certain  insurance  money, 
claimed  to  have  been  received  by  the  defendant,  a  commission  mer- 
chant, for  the  loss  on  certain  butter  belonging  to  plaintiff,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for 
the  plaintiff.     Id,,  580 

APPEAL  AND  ERROR— See  Former  Adjudication,  1:  Injunctions,  3, 
5,6,  10;  Instructions,  11;  Judgments  and  Decrees,  2;  Jurisdic- 
tion, 4,  5,  6;  Master  and  Servant,  22;  Mortgages,  5;  New  Trial, 
1;  Personal  Injuries,  9;  Practice,  5;  Railroads,  25,  44;  Re- 
plevin, 7. 

1.  If  it  does  not  appear,  in  a  given  case,  tried  before  a  chanceUor, 
what  his  ruling  was  as  to  the  admissibility  of  certain  evidence,  it 
will  be  presumed  that  in  reaching  his  conclusions  upon  tlie  merits, 
he  rejected  such  testimony  as  was  incompetent.    Keithley  v.  Wood, 
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APPEAL  AND  ERROR.     Continued. 

2.  '  If  it  appears  from  the  record  in  a  given  case  that  the  chancel- 
lor received  and  considered  incompetent  testimony,  this  com-t,  sit- 
ting in  review,  will  consider  all  the  proofs,  and  if  after  rejecting 
such  as  sliould  have  been  ruled  out  by  the  court  below,  there  remains 
sufficient  to  support  the  decree  and  show  that  it  is  right,  the 
decree  will  be  affirmed.     Id.,  102 

3.  When  a  defendant  offers  evidence  and  proceeds  with  the  case, 
after  the  overruling  of  a  motion  on  his  part,  made  at  the  close  of 
the  plaintiffs  evidence,  to  direct  a  verdict  for  the  defendant,  the  pro- 
priety of  such  refusal  can  not  be  raised  upon  appeal.  A.,  T.  &  S. 
F.  R.  B,  Co.  V.  Alsdurf,  200 

4.  Where,  in  a  given  case,  the  evidence  is  in  the  form  of  deposi- 
tions, the  rule  fails,  that  **  this  court  will  not  disturb  the  finding  of 
the  court  below,  it  having  heard  the  witnesses  testify,'  and  observed 
their  demeanor  while  doing  so,"  questions  of  fact  alone  being  in- 
volved.    Farrin  v.  Cox,  ^  273 

5.  Where  the  evidence  is  conflicting,  and  that  produced  by  the 
party  in  whose  favor  the  verdiot  is  rendered,  is,  when  alone  consid- 
ered, sufficient  to  support  a  verdict  in  his  favor,  this  court  will  not 
reverse  such  judgment  as  not  being  sustained  by  the  evidence.  St. 
L.,  A.  &  T.  H.  R.  R.  Co.  v.  Winkelmann,  276 

6.  This  court  will  not,  in  the  absence  of  evidence  of  passion  or 
prejudice,  interfere  with  the  verdict  of  a  jury  in  a  given  case,  tlie 
evidence  being  conflicting  and  no  question  of  law  being  involved. 
Callicott  v.  Rowan  &  Son,  299 

7.  The  refusal  of  an  instruction  is  not  error  where  the  question 
involved  therein  is  contained  in  one  given  for  the  same  party.  I.  C. 
R.  R.  Co.  V.  Axleij,  307 

8.  Tliis  court  will  not  consider  an  alleged  error  in  the  moflifica- 
tion  of  an  instruction,  the  instructions  not  being  incorporated  in  the 
abstract.    St.  L.,  A.  db  T.  H.  R.  R.  Co.  v.  Strotz,  342 

9.  Tlie  motion  to  quash  the  writ  of  certioraH,  and  the  ruling 
thereon,  not  being  presented  by  a  bill  of  exceptions  in  the  case  pre- 
sented, this  court  is  precluded  from  considering  the  assignment  of 
errors  thereon.     City  of  Belleville  v.  Stauder,  376 

10.  The  court  did  not  err  in  refusing  to  permit  a  person  named 
to  be  recalled  to  testify,  on  the  day  after  both  sides  had  closed  their 
evidence  and  rested,  nor  in  trying  the  case  without  a  jury  by  agree- 
ment, the  fact  being  that  the  county  judge  had  been  counsel  in  a 
case  to  which  one  of  the  defendants  was  a  party,  previously  tried 
before  a  justice.     Rigor  v.  Simmons,  '  428 

11.  No  point  can  be  made  as  to  the  sustaining  of  an  objection  to 
a  given  question,  where  the  same  question  was  thereafter  answered 
in  substance  without  objection.    Mitchell  v.  HindmaUy  431 

12.  It  was  error  to  proceed  with  the  trial  of  the  case  presented — 
a  prosecution  by  information  charging  defendants  with  the  sale  of 
intoxicating  liquors  without  a  license— the  defendants  not  having 
been  arraigned,  arraignment  not  having  been  waived,  and  no  plea 
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having  been  entered  by  them  or  in  their  behalf;  tliis  error  was  not 
cured  by  the  agreement  of  defendants  that  "  tlie  trial  of  this  cause  be 
submitted  to  the  court  without  the  intervention  of  a  jury."  Miller 
V.  People,  472 

13.  It  is  error  in  such  case  to  impose  a  fine  upon  several  defend- 
ants jointly,  suclr  persons,  if  proven  guilty,  being  liable  under  the 
law  to  the  statutory  penalty  individually,    /d.,  473 

14.  An  ap{)eal  lies  directly  in  bastardy  cases  to  the  Appellate 
Court  from  the  judgment  of  a  County  Court.  The  Circuit  Court 
has  no  jurisdiction  of  an  appeal  in  such  case.     Stivers  v.  People,  611 

15. '  A  ppeals  not  being  allowable  under  the  common  law,  the  terms 
of  the  statute  must  be  complied  with  wlien  it  is  sought  to  take  such 
stop.    Id.,  511 

16.  The  rule  is  inflexible  that  in  order  to  take  advantage  in  an 
appellate  court  of  any  improper  ruling  of  the  trial  court  which  does 
not  relate  to  the  pleadings,  or  appear  upon  the  face  of  the  judgment 
itself,  the  improper  ruling  and  exception  tliereto  must  be  preserved 
in  and  by  a  proper  bill  of  exceptions.  McCormick  Harvesting 
Machine  Co.  v.  Adele,  543 

17.  Errors  assigned  in  the  case  presented,  challenging  the  correct- 
ness of  the  rulings  of  the  trial  court  in  refusing  to  set  aside  the  ver- 
dict of  the  jury  and  refusing  to  grant  a  new  trial,  will  not  be  consid- 
ered, the  motion  for  a  new  trial  set  out  in  a  bill  of  exceptions  being 
followed  by  the  statement  in  substance  that  the  defendant  then  and 
there  excepted  "  to  such  judgment,"  it  not  appearing  that  any  excep- 
tion was  taken  to  the  action  of  the  court  overruling  the  motion  for  a 
new  trial.     Id.,  543 

18.  Assignments  of  error,  not  discussed  in  the  argument  upon 
appeal,  must  be  considered  waived.  E.  St.  L,  Electric  St.  Ry.  Co. 
V.  Stout,  *  546 

19.  No  exceptions  being  preserved  as  to  instructions,  this  court 
will  not  consider  errors  assigned  thereon.     Id.,  546 

20.  In  the  case  presented,  the  trial  having  been  before  a  jury,  the 
trial  court  overruled  the  motion  for  a  new  trial,  and  rendered  a 
judgment  in  accordance  with  the  finding  of  the  jury,  to  which  ren- 
dition the  appellant  excepted;  no  exception  having  been  saved  as  to 
the  ruling  upon  such  motion,  the  court  holds  that  the  exception 
assigned  can  not  be  considered  by  it.    Jd.,  546 

21.  Owing  to  particular  circumstances  and  hardships,  courts 
sometimes  refuse  to  dismiss  appeals  from  judgments  which  do  not 
completely  dispose  of  the  cases  in  which  they  were  entered.  Crouch 
V.  First  Nan  Bank,  674 

22.  An  appeal  does  not  lie  from  a  mere  order  of  reference  to  a 
master  to  take  testimony,  state  an  account,  and  report  the  same  to 
the  court;  such  order  is  not  a  final  decree  from  which  an  appeal  lies. 
C.  <fc  C.  Electric  Motor  Co.  v.  Lewis,  576 

23.  At  law,  in  an  action  of  account,  the  order  to  account  is,  as 
in  chancery,  merely  interlocutory,  and  is  not  appealable.    Id.,  576 
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24.  A  decision  of  this  court  stands  as  to  a  given  point,  the  same 
not  having  been  disapproved  by  the  Supreme  Court  upon  appeal. 
FarwellY,  G.  W.  TeL  Co.,  579 

25.  Tliis  court  affirms  a  decree  dismissing  a  bill  brought  to  undo 
certain  tilings  done  in  another  suit  still  pending.     Id.,  579 

26.  Tlie  finding  of  the  court  in  a  case  tried  without  a  jury,  upon 
conflicting  evidence,  will  not  be  disturbed  ui^n  appeal.  Gregg  v.  I. 
C.R.E.  Co.,  590 

27 .  No  notice  will  be  paid  by  this  court  to  alleged  errors  on  the  part 
of  a  master  relating  to  the  allowance  of  solicitor's  fees  and  the  like, 
the  same  objections  not  having  been  interposed  before  him.  Kadish 
V.  G.  C.  L.  &  ^.  Ass'n,  602 

28.  It  is  too  late  to  raise  for  the  first  time  in  this  court  a  matter- 
such  as  a  double  reply — by  which  the  party  complaining  is  deprived 
of  no  substantia]  right.     No.  IV.  Brg.  Co.  v.  Manion,  627 

APPELLATE  COURTS-JURISDICTION  OF—See  Jurisdiction,  5,  6; 
Principal  and  Surety,  5. 

1.  A  bill  to  remove  a  cloud  on  the  title  alleged  to  have  been  made 
by  a  judicial  or  tax  sale,  involves  a  freehold.     Baker  v.    Updike, 

516 

2.  A  freehold  is  involved  where  realty  is  claimed  by  a  deed,  reg- 
ular on  its  face,  but  which  is  sought  to  be  set  aside  iis  a  cloud.    Id. , 

516 
8.    A  bill  seeking  to  correct  a  description  in  a  mortgage  and  fore- 
closing it,  likewise  involves  a  freehold.    Id.,  516 

4.  So  also,  when  the  result  of  the  litigation  will  transfer  the  same 
from  one  person  to  another,  or  deprive  one  person  of  a  freehold  by 
direct  attack  on  his  title.    Id. ,  516 

5.  It  is  not  sufficient  to  involve  a  freehold  that  the  title  may  be 
affected,  as  in  foreclosure  proceedings,  or  where  the  title  of  a  per- 
son is  decreed  to  be  subject  to  an  execution.     Id.,  516 

ASSIGNMENTS— See  Fraudulent  Sales  and  Conveyances,  8. 

ATTACHMENT— See  Injunctions,  9;  Trespass,  1. 

ATTORNEY  AND  CLIENT— See  Parties,  1, 

BAILIVIENTS- See  Contracts,  7,  8. 

BASTARDY— See  Appeal  and  Error,  14. 

BILLS  OF  EXCEPTIONS— See  Appeal  and  Error,  16. 

BONDS — See  Statutory  Bonds. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  That  a  loan  obtained  from  a  building  association  was  procured 
for  the  use  of  some  person  other  than  the  borrower,  can  not  aifect 
the  validity  of  a  transaction  involving  a  loan,  as  to  the  parties  to  it, 
and  it  is  competent  for  the  loan  association  to  be  secured  in  such  case 
by  a  trttst  deed  given  by  such  third  parly.  Kadish  v.  G.  C.  L.  <fc  B. 
Ass'yi,  602 
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2.  The  giving  of  such  trust  deed  does  not  operate  to  make  such 
third  party  a  raoniber  of  such  association.     Id. ,  602 

3.  A  businosfl  corporation,  possessing  no  essential  of  a  public  cor- 
poration and  endowed  with  no  public  franchise,  having  obtained  a 
loan  from  a  loan  association,  is  estopped  from  denying  the  power  of 
tlie  latter  to  make  the  loan  in  any  proceeding  begun  to  enforce  the 
payment  of  the  locan,  likewise  all  persons  having  dealings  with  such 
C()ri>oration,  es])ecially  where  the  guarantors  of  the  bond  given  uxwn 
the  procurenn^nt  of  the  loan  were  the  directors  of  the  business  cor- 
poration and  the  active  agents  in  procuring  tlie  loan,  and  a  judg- 
ment creditor  having  notice  of  the  loan  through  the  recording  of  the 
truht  deed  given  to  secure  it.     Id.,  602 

4.  Where  the  making  of  a  loan  was  ultra  vires,  good  faith  de- 
mands that  the  lx)rrower,  as  well  as  the  creditors  thereof,  withno- 
ti(*e,  shall  not  be  relieved,  except  by  payment  back  of  the  money. 
Id. ,  "  602 

5.  In  the  case  presented,  t3iis  court  holds  that  there  is  nothing  in 
the  cont(>ntion  that  the  cross-bill  ought  to  have  been  dismisseil  be- 
cause the  original  bill  was  not  pn'jsecuted  to  a  decree,  and  that  the 
d(^cree  upon  the  cross-bill,  purjwrting  to  be  on  the  original  as  well 
as  on  the  cross-bill,  with  a  finding  and  order  that  there  remained  no 
subject-matter  for  the  original  bill  to  act  upon,  was  regular  and 
proi)er.     Id. ,  602 

CARRIERS— See  Contracts,  23,  24,  25,  26,  27;   Railroads;   Street 
Railways. 

1.  A  carrier  storing  uncalled-for  goods,  on  which  the  freight  has 
not  been  paid,  should  store  in  his  own  name  in  order  to  preserve  his 
lien.  Such  carrier  is  not  liable  for  anj'  default  of  the  warehouse- 
man, if  it  is  guilty  of  no  negligence  in  selecting  him.  Gregg  v.  /. 
C.  R.  R.  Co.,  590 

2.  A  ccmmion  carrier  is  under  obligation  to  use  the  highest 
diligence  to  prevent  injuries  to  passengers  from  collision  with  cars 
or  engines  of  another  roatl,  and  where  passengers,  themselves  guilty 
of  no  negligence,  are  injured  in  conset^uence  of  such  collision,  a 
prima  facie  presumption  of  negligence  on  the  part  of  the  carrier 
arises.  The  duty  of  the  carrier  depends  upon  the  circumstances  sur- 
rounding the  carriage.     W.  Chicago  St.  R.  R.  Co,  v.  Mart  in ,    610 

3.  If  the  safetj'  of  passengei"s  ui)on  a  train  approaching  a  point 
where  tracks  cross,  depends  ujwn  the  going  forward  of  servants  of 
such  train  to  scan  the  track  to  see  whether  other  trains  are  approach- 
ing, it  is  negligence  to  fail  to  do  so.     Id.,  610 

CERTIORARI,  WRIT  OF— See  Appeal  and  Error,  9. 

CHATTEL  MORTGAGES. 

1.  This  court  affirms  a  judgment  for  the  complainant  in  a  contro- 
versy involving  the  question  of  priority  of  chattel  mortgages. 
Birkenhead  v.  Brown,  216 

CIRCUIT  COURTS— JURISDICTION  OF— See  Appeal  and  Error,  14; 
Garnisidient,  1. 
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city  courts— jurisdiction  of. 

1.  One  city  court  in  this  State  can  obtain  jurisdiction  of  a  cause 
sent  by  change  of  venue  from  another  city  court.  E.  St.  L,  Con. 
By.  Co.  V.  Enright,  404 

2.  Such  court  has  jurisdiction  of  such  case  even  though  the  liti- 
gants are  not  residents  of  the  city  wherein  it  sits,  and  were  not 
served  with  process  therein.    Id,,  *  4d4 

CONTRACTS— See  Corporations,  1,  2,  3,  4,  5,  6;  Custom,  1;  Fraud,  1; 
Guardian  and  Ward,  2,  3;  Railroads,  46,  47,  48,  49. 

1.  As  it  is  a  question  of  law  what  will  make  a  valid  contract,  so 
it  is  a  question  of  law  what  will  make  it  valid  as  a  ratification,  if 
proven,  and  an  instruction  authorizing  the  jury  to  determine  the 
question  of  ratification  should  not  be  given.  Cliarter  Qas  Engine 
Co.  V.  Charter,  36 

2.  Ratification  or  acquiescence  which  will  prevent  resistance  to 
avoidable  contract  must  be  established  by  the  conduct  of  given  par- 
ties. The  right  to  repudiate  must  be  lost  by  affirmative  act,  or  by 
unreasonable  delay  after  opjwrtunity  to  act  with  freedom  and  with 
full  knowledge  of  all  material  facts.     Id.,  36 

3.  The  second  special  plea  in  the  case  presented,  alleging  that  the 
contract  was  made  upon  the  condition  therein  stated  that  plaintiff 
should  and  would  protect  defendant  in  its  monopoly  under  the  patent, 
but  that  the  patent  had  been  continuously  infringed,  whereby  defend- 
ant was  injured,  and  that  the  plaintiff,  though  notified,  took  no  steps 
to  interfere  or  protect  defendant,  lield,  that  said  plea  was  bad  in  not 
setting  up  any  defense  to  the  promise  to  pay  a  sum  named  for  past 
use  of  the  patent,  and  also  because  under  its  averments  all  that  could 
be  claimed  by  defendant  w^ould  be  damage  suffered,  and  no  damages 
were  alleged.    Id.,  36 

4.  Upon  a  bill  filed  for  the  reformation  and  enforcement  of  a 
written  contract,  this  court  holds,  upon  consideration  of  the  evi- 
dence, that  the  same  lacks  that  degree  of  certainty  which  justifies 
the  changing  of  a  written  instrument  in  view  of  parol  evidence. 
Anderson  v.  Montgomery,  79 

5.  Whether  the  sum  stipulated  to  be  paid  upon  breach  of  an 
agreement  is  to  be  taken  as  liquidated  damages,  or  only  as  a  penalty, 
will  depend  upon  the  intention  of  the  parties,  as  disclosed  by  the 
written  contract.    Bufier  v.  Wallbaum  Stone  <fc  Mining  Co.,      153 

6.  Whether  a  oertain  written  contract  in  a  given  case  amounts 
to  a  sale  of  goods,  or  whether  it  is  a  consignment  and  not  a  sale,  are 
questions  of  law,  to  be  determined  therefrom.     Harrison  v.  Lenz, 

170 

7.  When  the  identical  article  delivered  is  to  be  restored  in  the 
same  or  an  altered  form,  the  contract  is  of  bailment,  and  the  title 
to  the  property  is  not  changed;  but  when  there  is  no  obligation  to 
restore  the  specific  juticle,  and  the  receiver  is  at  liberty  to  return 
another  thing  of  equal  value,  or  the  money  value,  he  becomes  a 
debtor  to  make  a  retm*n  and  the  title  to  the  property  is  clianged;  it 
is  a  sale.    Id.,  170 

VouXLVII  a 
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8.  In  an  action  of  trespaas  brought  against  a  sheriff  to  recover 
the  price  of  certain  goods  sold  by  him  on  an  execution,  in  favor  of 
a  person  named,  the  plaintiff  cont<»nding  that  the  same  were  con- 
signed to  the  execution  debtor  as  his  agent,  and  the  defendant  tak- 
ing the  ground  that  the  transaction  was  a  sale,  this  court  construes 
tlie  written  contract  and  holds  that  the  same  and  the  ti'ansaction 
under  it  did  not  amount  to  a  sale,  express  or  impUed;  that  it  was 
simply  a  bailment;  and  renders  judgment  for  the  plaintiff.     Jd.,  170 

9.  In  an  action  brought  by  a  sub-contractor  to  recover  for  dig- 
ging a  ditch,  it  appearing  that  the  work  was  not  completed,  a 
recovery  being  had  for  a  sum  much  less  than  the  price  agreed  upon, 
tlie  defendant  contending  that  the  contract  sued  on  being  special, 
there  could  be  no  recovery  on  the  common  counts  for  the  perform- 
ance of  a  portion  of  the  work  only,  and  that  to  entitle  the  plaintiff 
to  recover  on  a  quantum  meruit  it  was  necessary  to  declare 
specially,  this  court  declines  to  consider  the  point,  it  being  raised 
herein  for  the  first  time,  and  holds  that  the  affidavits  filed  in  support 
of  a  motion  for  a  new  trial,  showing  that  one  of  the  jurors  was  asleep 
during  a  portion  of  the  trial,  and  certain  newly  discovered  testimony, 
were  not  sufficient  of  themselves  to  warrant  the  coiul;  in  setting 
aside  the  verdict.    Stroud  v.  Mulcahy,  176 

10.  Where  an  arcliitect  is  employed  to  make  sketches  for  a 
building  proposed  to  be  erected,  the  understanding  being  that  in 
case  the  same  are  satisfactory,  working  plans  and  specifications  are 
to  be  made  in  accordance  therewith,  his  client  is  bound  to  give  him 
a  chance  to  make  them  satisfactory,  by  making  known  his  objec- 
tions. Where,  after  submission  of  sketches,  the  client  declines  to 
go  on  with  the  work,  he  is  bound  to  pay  a  reasonable  sum  for  the 
services  rendered.     Waggeman  v.  Michardsany  219 

11.  In  a  controversy  arising  out  of  a  contract  providing  for  the 
mining  of  coal  under  certain  real  estate,  a  general  demurrer  having 
been  sustained  to  each  count  of  the  declaration,  this  court  holds,  upon 
consideration  thereof,  that  the  first  and  third  counts  are  good,  and 
that  as  to  them  the  demurrer  should  have  been  overrule<l,  but  as  to 
the  rest,  that  it  should  have  been  allowed  to  stand.  Sylvester  v.  HaZ7, 

804 

12.  When  false  or  meaningless  phrases  in  a  contract  can  be  re- 
jected, and  yet  the  body  of  the  contract  stand,  it  is  not  only  lawful, 
butproper,  to  reject  them.    Hotz  v.  Bollman  Bros.  Co.,  878 

13.  The  rule  of  construction  of  aU  contracts  of  voluntary  obliga- 
tions, whether  as  to  sureties  or  principals,  is  to  apply  that  meaning 
and  to  give  that  interpretation  to  the  words  used  in  the  Ught  of  the 
whole  instrument,  together  with  any  sidelight,  in  case  of  ambiguity, 
as  will  carry  out  the  evident  intent  and  purpose  of  the  parties  thereto. 
When  the  construction  of  the  contract  is  thus  adopted,  and  its  mean- 
ing determined,  then  the  rule  of  strictissimi  juris  applies  as  to  sure- 
ties on  such  contract.    Id.,  378 

14.  Parol  evidence  should  not  be  admitted  to  show  the  terms  of  a 
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given  contract,  when  there  is  an  obtainable  writing  in  existence, 
covering  the  same  point.  Nor  of  a  parol  agreement  relating  to  the 
subject-matter  of  the  writing.    Smith  v.  Leady,  441 

15.  A  contract  not  in  general  restraint  of  trade,  but  only  in  partial 
and  particular  restraint  thereof,  where  the  consideration  is  adequate 
and  the  restriction  is  reasonable,  is  not  void  as  being  against  public 
policy.    Id.,  441 

16.  Where  damages  occasioned  by  the  failure  of  a  given  firm  to 
carry  out  an  agreement,  forms  the  subject-matter  of  defense  set  up 
in  pleas  of  set-off,  if  the  averments  of  such  pleas  are  proven,  any 
excess  over  the  amount  of  plaintiff's  claim  in  an  action  brought  to 
recover  thereon,  can  be  recovered.  The  effect  of  proving  the  aver- 
ments of  a  plea  of  recoupment  will  be  to  merely  defeat  a  recovery 
by  such  plaintiff.    SteinhoffY.  Electric  Light  (St  Power  Co.,         454 

17.  A  verbal  contract  can  not  change  the  .terms  of  a  previous 
written  contract  duly  entered  into,  or  absolve  a  party  thereto  from 
the  performance  of  its  terms.    Id.,  454 

18.  In  an  action  brought  upon  a  contract  touching  the  construc- 
tion of  an  electric  light  plant,  this  court  holds  that  the  amount  of 
defendant's  damages,  as  established  by  the  evidence,  arising  from 
the  use  of  unsuitable  material,  and  from  improper  construction,  ex- 
ceeded the  amount  of  plaintiff's  claim  proven,  and  that  the  judgment 
for  the  defendant  must  be  affirmed.    Id.,  454 

19.  Where  there  is  no  stated  time  in  which  a  given  thing  is  to  be 
furnished,  a  reasonable  time  must  be  allowed.  Freeman  Wire  <& 
Iron  Co,  V.  Hand,  518 

20.  In  view  of  the  evidence  in  the  case  presented,  a  recoveiy  being 
sought  upon  a  contract  touching  advertising,  this  court  declines  to 
interfere  with  the  judgment  for  the  plaintiff.    Id.,  518 

21.  The  question  of  the  interpretation  of  a  written  contract  is  for 
the  court.    Ehrler  v.  Worthen,  550 

22.  In  an  action  brought  to  recover  upon  a  contract  wherein 
plaintiff  was  empowered  to  act  as  defendant's  agent,  compensation 
to  be  figured  on  a  certain  basis,  compensation  as  to  special  **  sales" 
and  "deals"  to  be  settled  mutuaUy  on  each  particular  **  job,"  this 
court  holds  that  the  contract,  referred  to  herein,  was  such  special 
" sale"  or  "  deal,"  and  declines  to  interfere  with  the  judgment  for 
the  plaintiff.    Mather  Electric  Co.  v.  Matthews,  557 

23.  The  nature  and  interpretation  of  a  contract  of  shipment 
must  be  governed  by  the  law  of  the  State  in  which  it  was  made. 
Merchants  Dispatch  Trans.  Co.  v.  Farthmxinn,  661 

24.  A  receipt  delivered  to  the  truckman  of  a  shipper  by  the  car- 
rier upon  the  receipt  of  goods,  containing  conditions  touching  the 
conveyance  thereof,  if  the  only  written  evidence  of  the  contract  of 
shipment,  is  bindiAg  on  the  consignee,  although  the  shipper  was 
ignorant  of  its  terms.    Id.,  561 

25.  The  receipt  can  not  be  considered  as  expressing  the  contract 
of  the  parties,  where  the  same  was  surrendered  and  a  bill  of  lading 
issued  in  its  stead.    Id,,  561 


676  Appellate  Courts  of  Illinois. 

-  -  ,-■!■-  It-  ^  I  -  1, 

CONTRiVCTS.     Continued. 

26.  A  failure  to  object  to  limitations  contained  in  a  bill  of  lading 
delivered  several  days  after  (MTtain  goods  had  been  bhipped  can  not, 
in  view  of  the  trend  of  decisions  in  the  State  of  New  York,  be  held 
to  be  a  waiver  of  an  oral  contract  of  shipment  where  different 
terms  were  agreed  ut)on.     Id.,  561 

27.  Parol  evidence  is  admissible  to  vary  the  terms  of  a  written 
contract,  where  an  oral  agreement  exists  as  to  any  matter  on  which 
the  document  is  silent,  and  which  is  not  inconsistent  with  its  terms, 
if  from  the  circumstances  of  the  case  the  court  infers  that  the  par- 
ties did  not  intend  the  document  to  be  a  complete  and  final  state- 
ment of  the  whole  of  the  transaction  between  them.    Id.,  561 

28.  A  contract  should  receive  a  reasonable  construction.  It 
should  be  given  effe(*t  to  in  accordance  with  the  manifest  intention 
of  the  parties.    Morris  v.  Wibaux^  630 

29.  A  purchaser  of  cattle  can  not  insist  that  tlie  obligation  to 
receive  the  same  was  limiUnl  in  a  given  case  to  the  number  estimated 
in  the  contract  of  sale  "  at  about"  a  certain  number  of  head  "more 
or  less,"  the  same  providing  for  the  sale  of  "all  of  his  steers"  and 
**  all  of  hifl  dry  cows,"  of  general  description  and  particular  loca- 
tion, nor  that  no  recovery  can  be  had  on  such  contract  because  some 
of  the  cattle  did  not  meet  the  requirements  of  the  contract.     Id.,  630 

80.  The  action  in  the  case  presented  bemg  for  cattle  sold  and  deliv- 
ered, and  for  breach  of  contract — a  failure  to  receive  cattle — for  the 
breach  of  the  contract  the  burden  of  proof  was  upon  the  plaintiff, 
the  seller  thereof,  but  as  to  the  cattle  sold  and  delivered,  the  defend- 
ant, the  purchaser,  seeking  to  recoup  damages  because  of  a  breach 
of  warranty,  the  burden  of  proof  was  upon  him  as  to  such  breach 
and  as  to  any  damages.     Id.,  630 

31.  Plaintiff  was  entitled  to  interest  at  the  rate  of  ten  percent 
under  the  statute  of  Montana  on  the  price  of  the  accepted  cattle  not 
paid  for,  but  for  wliich,  under  the  contract,  the  plaintiff  was  entitled 
to  payment  when  delivered.     Id.,  630 

CONTRACTS  VOID  AS  AGAINST  PUBLIC  POLICY. 

1.  A  combination  to  enhance  the  price  of  an  article  of  prime 
necessity,  such  as  wheat  or  other  articles  necessary  for  fcx>d,  for  pur- 
poses of  extortion,  is  against  public  policy,  although  there  may  be 
no  attempt  to  corner  the  market.    Foss  v.  Cummings,  665 

2.  In  the  case  presented,  this  court  holds  that  the  amendment  of 
plaintiffs'  pleading  has  not  so  changed  the  nature  of  the  cause  that 
the  conclusions  arrived  at  in  a  former  trial  are  not  applicable  to  the 
present  appeal,  in  view  of  the  stipulation  involved  herein.     Id.,  665 

CONTRIBUTORY    NEGLIGENCE— See    Personal    Injuries;   Rail- 

R0AI>S. 

CORPORATIONS—See  Building  and  Loan  Associations;  Insolvency, 
1,2;  Insurance— Fire,  8. 

1.  While  a  stockholder  represents  no  interest  but  his  own,  a 
director  occupies  a  trust  relation  toward  all  the  stockholders.    That 
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CORPORATIONS.     Continued. 

relation  demands  that  he  should  act  m  the  interest  of  those  whom 
he  represents.  '  He  is  bound  to  manage  the  business  intrusted  to  him 
in  the  interest  of  the  stockholdera  alone,  and  mav  not  administer  the 
^airs  of  the  corporation  for  his  private  emolument.  Charter  Oas 
Engine  Co.  v.  Charter^  86 

^.  Without  the  consent  of  the  stockholders  of  a  corporation,  a 
director  can  not  become  a  contractor  therewith,  or  have  any  per- 
sonal or  pecuniary  interest  in  a  contract  between  it  and  a  third 
person,  and  such  contracts,  if  made,  are  voidable  at  the  instance  of 
the  corporation  or  of  stockholdei-s.     Id. ,  86 

3.  Such  director  may  loan  money  to  his  corporation  and  take 
securities,  and  obtain  debts  due  him  therefrom.  A  corporation  may 
also  avail  itself  of  the  property  of  such  director  or  officer,  under  cir- 
cumstances implying?  a  contract  to  pay  a  reasonable  compensation 
therefor.  If  money  has  been  advanced  or  property  furnished  in 
good  faith  by  such  person,  the  corporation  is  liable  to  him  on  an 
implied  assumpsit.     Id.,  86 

4.  Plaintiff  having  claimed  to  be  a  director  and  so  acted,  is  to  be 
treated  as  such,  so  far  as  his  claim  against  the  defendant  is  con- 
cerned.   Id. ,  36 

5.  An  instruction  setting  forth  that  if  a  certain  quantity  of  stock 
was  voted  at  a  meeting,  for  persons  named,  they  were  elected  as 
officera  of  the  corporation  in  question,  and  ignoring  the  question 
whether  any  notice  was  given  which  would  authorize  the  meeting  at 
all,  waa  bad.     Id. ,  36 

6.  Publication  of  notice  in  a  newspaper  of  proposed  meeting  is 
not  equivalent  to  personal  notice,  or  notice  by  mail.  A  meeting  can 
be  held  after  improper  notice  only  when  all  stockholders  are  present, 
and  consenting  in  person  or  by  proxy.     Jd.,  86 

7.  A  State  constitution  may  be  di-awn  with  a  view  of  submitting 
a  given  matter  to  the  legislature,  by  enactment  to  give  it  vital  force 
and  effect,  and  to  leave  it  in  abeyance  until  such  time  as  it  sees  fit 
to  act.     Schertz  v.  First  Nat.  Bank,  124 

8.  When  a  constitutional  convention  indicates  an  intention  to  so 
frame  the  instrument  as  to  secure  the  debts  of  a  corporation  of  a 
given  class  by  the  individual  liability  of  the  stockholders  to  an 
amount  equal  to  the  stock  owned  by  him,  but  leaves  it  to  the  legisla- 
ture to  provide  for  such  other  means  of  security  as  it  should  judge 
most  conducive  to  the  public  interest,  if  the  legislature  sliould  fail 
to  provide  a  remedy,  then  the  right  will  still  remain,  and  the  com- 
mon law  will  supply  on^  Creditors  can  not  be  deprived  of  their 
assured  security  by  any  omission  of  the  legislature  to  enact  a 
remedy.     Id.,  134 

9.  A  suit  at  law  would  be  the  proper  action  to  bring  in  this  State 
to  recover  under  the  Kansas  statute  providing  that  a  stockliolder  of 
a  corporation  shall  not  be  liable  to  pay  the  debts  of  the  corporation 
in  excess  of  the  amount  due  on  his  stock,  and  an  additional  amount 
equal  to  the  stock  owned  by  him.  The  stockliolder  may  make  a 
defense  if  he  has  a  valid  one.    Id.,  124 
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10.    A  judgment  against  a  corporation  in  such  cases  is  conclusive 

*  as  to  the  amount  and  validity  of  tlie  creditor's  claim,  and  when 

suit  is  brought  to  enforce  the  shareholder's  statutory  liability,  such 

judgment  can  be  impeached  only  for  fraud  and  collusion,  or  for 

want  of  consideration.    Jd.,  134 

COSTS— See  Mortqaqis,  4;  Way,  6. 

CUSTOM. 

1.  A  custom,  to  avail  as  such ,  must  be  certain,  uniform,  reasona- 
ble, and  so  general  as  to  afford  a  pre  sumption  that  parties  contracted 
with  reference  to  it.     O.  &  M.  Ry.  Co.  v.  AUender,  484 

DAMAGES— See    Contracts,  5, 16, 18;  Dram  Shops,  2,  3;   Lant>ix)rd 
AND  Tenant*  7,  10;  Master  and  Servant:  Railroads.  5.  23,  38,  60. 
1.     Upon  the  case  presented,  held,  that  the  damages  were  not  ex- 
cessive, the  jury  having  been    properly  iubtructed.    MarschaU  v. 
LaughraHf  29 

DIVORCE— See  Separate  Maintenance,  1. 

DRAM  SHOPS— See  Appeal  and  Error,  12,  13. 

1.  In  an  action  under  the  Dram  Shop  Act,  where  the  proof  that 
plaintiff's  husband  had  received  liquor  in  defendant's  saloon  was 
purely  circumstantial  and  was  contradicted  by  positive  evidence, 
held,  that  it  was  peculiai'ly  the  province  of  the  jury  to  decide  on 
which  side  the  ti*uth  lay.    Ilanewacker  v.  Ferman,  17 

2.  Immaterial  evidence  which  was  admitted  against  objection 
bearing  on  the  question  of  damages,  field,  to  have  been  so  carefully 
guarded  by  instructions  as  not  to  constitute  reversible  error,     /d.,  17 

3.  If  defendant  sold  plain tilFs  husband  liquors  surreptitiously, 
against  repeated  protests  of  plaintiff,  after  the  husband  had  acquired 
the  habit  of  drinking  to  excess,  and  under  circumstances  which  ad- 
vised him  of  the  im^wverislied  condition  of  the  family,  punitive  dam- 
ages might  properly  be  awarded.     Id.,  17 

4.  In  an  action  imder  the  Dram  Shop  Act  brought  by  a  widow  to 
recover  damages  for  the  death  of  her  husband,  held,  that  the  evi- 
dence justified  the  finding  that  the  proximate  cause  of  death  was  a 
fall  by  deceased  while  intoxicated.     MarschaU  v.  Lavghran,  29 

5.  Where  deceased,  after  the  fall,  vomited,  any  one  with  a  sense 
of  smell  was  competent  to  testify  as  to  the  presence  of  spirituous 
liquor  in  the  contents  of  the  stomach.     Id.,  29 

6.  In  an  action  bix)ught  to  recover  a  penalty  for  the  alleged  vio- 
lation of  a  municipal  ordinance  prohibiting  the  sale  of  liquor  without 
a  license,  the  only  question  raised  being  as  to  the  propriety  of  admit- 
ting in  evidence  the  record  book  of  the  ordinances  of  the  city,  con- 
taining the  ordinance  in  relation  to  dram  shops,  without  proof  of 
the  due  publication  thereof,  the  charter  providing  for  the  posting  of 
ordinances  in  public  places,  this  court  holds  that  the  production  of 
the  record  was  sufficient  proof  prima  facie  of  the  due  posting  of  the 
ordinance  in  question,  and  of  every  preceding  action  of  the  city 
council  nec^essary  to  make  it  a  valid  ordinance;  and  no  other  authen- 
tication or  proof  was  necessary.    Boyer  v.  Yates  City,  115 
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7.  In  the  prosecution  of  a  saloon  keeper  for  the  aUeged  sale  of 
intoxicating  liquor  to  a  minor,  the  father  of  the  latter  should  not, 
upon  trial,  be  allowed  to  testify  that  he  had  told  the  father  of  the 
saloon  keeper  certain  things  touching  such  alleged  sales.  Dick  v. 
The  People,  223 

8.  Where  in  such  case  the  minor  testifies  to  having  purchased 
liquor  of  such  saloon  keeper,  and  being  asked  upon  crotjs-exami- 
nation  if  he  had  not  told  a  third  person  that  he  could  not  obtain 
liquor  from  such  person,  answers  that  he  never  did,  it  is  proper  to 
allow  such  person  to  testify  by  way  of  impeachment  that  he  so  told 
him.     Id,,  223 

9.  This  court  is  precluded  from  considering  the  other  errors 
assigned,  for  the  reason  that  the  record  does  not  show  that  the  pre- 
tended ordinance  otfered  in  evidence  prohibiting  the  sale  of  intoxi- 
cating liquors,  was  ever  passed  or  published-  City  of  Belleville  v. 
Stauder,  '  376 

EVIDENCE— See  Administra.tion,  1;  Appeal  and  Error,  1,  2, 11;  Con- 
tracts, 4, 14;  Dram  Shops,  1,  2,  5,  6,  7,  8;  Forcible  Entry  and 
Detainer,  1,  2;  Injunctions,  2;  Instructions,  1,  2,4, 5, 6, 7, 8,  9,  12; 
Master  and"  Servant,  3,  8;  Municipal  Corporations,  14;  Nego- 
tiable Instruments,  2;  Personal  Injuries,  1,  3,  8;  Railroads,  2, 
3,  14,  18,  21,  22,  24,  25, 44-  ^ 

1.  Declarations  of  an  agent,  made  at  a  time  when  not  engaged 
in  the  transaction  of  the  i)rincipar8  business,  are  not  admissible  as 
original  evidence  against  the  iprincipaL  The  act  and  the  declaration 
must  imite  in  order  to  make  such  declarations  original  evidence. 
EhrlevY,  Wort  hen,  550 

FELLOW-SERVANTS— See  Master  and  Servant,  9, 18. 

FIXTURES.  ' 

1.  The  intention  of  the  parties  has  much  to  do  with  the  question, 
whether  certain  attachments  to  realty  are  to  be  regarded  as  fixtures 
that  will  pass  with  the  land,  and  this  intention  is  manifested  by  acts. 
HJield  V.  Farmers  Nat.  Bank,  118 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Deeds  under  which  a  party  claim  may  be  read  in  evidence,  in 
an  action  of  forcible  detainer,  for  the  purpose  of  showing  the  bounda- 
ries or  extent  of  possession.     Griffin  v.  Kirk,  258 

2.  Where  actual  possession  of  a  part  of  premises  is  shown  to  be  in 
the  plaintiff,  in  an  action  of  forcible  detainer,  the  plaintiff's  deed  is 
proper  evidence  for  the  purp^jse  of  showing  the  extent  of  his  posses- 
sion.    Id.,  258 

3.  The  possession  of  a  riparian  proprietor  is  to  the  center  tln-ead 
of  a  given  stream  to  as  full  an  extent  as  if  expressly  included  in  the 
terms  of  the  deed  under  which  he  claims,  and  he  may  maintain  re- 
plevin for  sand  or  gravel  taken  therefrom  by  a  trespasser  who  in- 
vades that  possession.    Id.,  258 

4.  A  person  in  possession  of  lands  abutting  upon  a  stream  may 
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maiiitiim  forcible  detainer  against  one  who  invades  his  possession  of 
lands  acquired  by  accretion.     Id, ,  258 

5.  A  pers(^n  can  not  maintain  an  action  of  forcible  entry  and  de- 
tainer, the  land  being  leased  by  hiin  to  another,  although  in  posses- 
sion of  a  third  pei'son,     IS' orris  v.  Pierce,  463 

6.  A  judgment  should  not  be  rendered  against  sev^al  defendants 
m  such  suit,  where  the  evidence  shows  tliat  only  one  of  them  waa  in 
possession  of  the  property  in  question,    /d.,  463 

7.  A  judgment,  in  such  case,  should  properly  describe  the  prop- 
erty.    JoL,  463 

FORMER  ADJUDICATION— See  Railroads,  22. 

1.  When  the  ownersliip  of  pei"sonal  property  has  been  decided  at 
law  to  be  in  a  given  person,  even  if  an  ai)])eal  tlierefrom  is  taken, 
tlie  judgment  is  a  bar  to  a  proceeding  in  equity,  brought  to  obtain 
possession  thei'eof.     Wright  v.  Griff eij,  577 

FRAUD— See  Corporations,  10;  Guardian  and  Ward,  8:  Insurance 
—Fire,  5,  6;  Insurance— Life,  4,  5;  Mortgages,  7;  Railroads,  32; 
Sales,  3;  Trespass,  1. 

1.  A  person  induced  to  part  with  his  property  on  a  fraudulent 
contract,  may,  on  discovering  the  fraud,  avoid  the  contract  and 
claim  a  return  of  what  has  been  advanced  upon  it,  but  be  must  do 
so  at  the  earliest  practicable  moment.    Musick  v.  QatzmeyeTy      329 

FRAUDULENT  SALES  AND  CONVEYANCES. 

1.  In  tlie  case  pi-esented,  tliis  court  holds,  in  view  of  tlie  evidence, 
that  a  certain  stoc;k  of  goods  was  not  sold  to  a  tliird  ix^i-son  with  tlie 
fraudulent  intent  to  hinder  and  delav  cnxlitore  of  the  seller,  and 
that  tlie  change  of  possession  tliereof  was  sufficient.  Martin  v. 
Duncan  ^  84 

2.  One  indebtetl  and  insolvent  has  no  right  to  make  a  voluntary 
conveyfince  to  a  Uiird  party  witliout  consideration,  as  against  the 
claim  of  existing  creditors.  If  such  a  conveyance  is  made  as  to  such 
creditors,  tlie  law  conclusively  presumes  it  to  have  been  done  with 
fraudulent  intent,  no  matter  how  free  from  such  fraudulent  intent 
the  parties  may  in  fact  have  been.     Aiiatin  v.  tHrst  Nat.  Bank,  224 

3.  If  a  conveyance  of  real  estate  or  oUier  proixTty  be  made  with 
actual  fraudulent  intent  on  tlie  part  of  tlie  gi'antor,  and  tlie  grantee 
have  knowledge  of  such  intent,  and  participate  in  it,  such  convey- 
ance will  be  deemed  fraudulent  as  to  existing  creditoi"s.     7rf.,       22^ 

4.  The  condition  of  a  debtor  making  a  voluntary  conveyance,  as 
to  solvency,  is  what  the  law  regartLs,  and  not  his  belief,    id.,       224 

5.  In  Uie  case  presented,  this  court  holds,  in  view  oflJie  evidence, 
that  the  conveyance  by  a  party  named,  to  his  son,  of  certain  real 
estate,  was  fraudulent  in  a  legal  point  of  view,  and  that  tlie  decree 
subjecting  the  same  to  sale  under  certain  executions,  was  in  the  main 
correct.     Id.,  224 

6.  It  is  not  necessary  that  execution  should  have  issued  on  such 
judgments  and  been  returned  nulla  bona^  the  same  being  liens  on 


Index.  681 

FRAUDULENT  SALES  AND  CONVEYANCES.     Continued. 

the  equitable  interest  of  the  grantor>  the  object  of  the  bill  being  to 
remove  a  conveyance  as  fraudulent.  In  such  case  equity  has  juris- 
diction.   Id. ,  224 

7.  The  court  modifies  the  decree  in  the  case  presented,  in  so  far  as 
to  allow  the  application  by  complainant  bank,  of  funds  in  its 
hands,  to  the  extent  of  one-half  thei*eof ,  on  a  certain  judgment,  the 
other  half  to  be  recovered  from  the  defendant  foimd  herein  to  have 
conveyed  his  property  in  fraud  of  certain  creditors.     Id. ,  224 

8.  A  bill  of  sale,  conveying  all  of  a  debtor's  property  to  a  creditor^ 
with  the  provision  that  such  creditor  is  to  sell  it,  and  after  satisfying 
liis  own  claim,  return  the  balance,  if  any,  to  the  debtor,  will  be  re- 
garded OS  an  assignment  for  the  benefit  of  a  particular  creditor,  and 
because  of  the  reserv^ation  to  the  debtor,  fraudulent,  and  void  as  to 
other  creditors.    Rigor  v.  Simmons,  428 

GARNISHMENT— See  Injunctions,  ». 

1.  Garnishment  proceedings  will  not  lie  in  the  Circuit  Court,  upon 
a  judgment  of  a  justice  of  the  peace.  Hughes  v.  Ft.  Dearborn  Natl 
Bank,  567 

GAS  COMPANIES— See  Municipal  Corporations,  18,  25,  26,  27. 

GIFT— See  Replevin,  3. 

1.  A' verbal  gift  unaccompanied  by  a  delivery  of  possession  is 
rotsufficient  to  change  the  title  thereto.     PhenixY.  Giljillan,      220 

GUARANTY — See  Negotlvble  Instruments,   4. 

1.  When  an  offer  is  made  to  guarantee  a  debt  about  to  be  cre- 
ated, and  the  party  making  the  offer  does  not  know  that  it  will  be 
accepted  so  that  he  may  be  ultimately  liable,  no  contract  exists 
between  the  person  making  tlie  offer  and  the  party  to  whom  the 
guarantee  was  made  until  the  offer  is  accepted  and  notice  given 
tliereof  to  the  guarantor,  and  of  the  intention  to  act  thereunder. 
Taylor  v.  Tolman  Co. ,  264 

2.  When  one  guarantees  the  performance  of  an  act  or  liability  as 
a  present  undertaking  and  for  a  consideration,  the  guarantor  is  in 
such  case  liable  according  to  the  tei-ms  of  his  contract  and  without 
notice.    Jd.,  264 

3.  A  consideration  being  recited  in  the  contract  in  the  case  pre- 
sented, the  defendants  who  signed  the  same  can  not  be  heard  to 
say  that  it  was  not  received,  and  the  recital  of  the  payment  tliereof 
was  the  acceptance  of  the  guaranty,  and  the  general  principles 
applicable  to  a  continuing  guaranty  do  not  extend  the  bond  of  an 
ordinary  agent.     Id. ,  264 

GUARDIAN  AND  WARD. 

1.  A  guardian  may  not  use  the  estate  of  his  ward  for  his  individ- 
ual profit.     Zander  v.  Feely,  659 

2.  A  party  can  not  recover  upon  a  contract  wherein  a  guardian 
who  owned  a  certain  interest  in  land  of  which  his  ward  was  part 
owner,  agreed  to  institute  and  carry  through  court,  proceedings  nec- 
essaiy  to  tlie  consummation  of  an  exchange  of  such  proi)erty,  for 
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property  owned  by  such  party,  where  it  appears  that  the  guardian 
would  have  derived  benefit  therefrom,  he  refuHing  to  fulfill  his 
agreement.     Id.,  659 

3.  Such  contract  would  be  void  as  fraudulent,  although  the 
guardian  would  not  be  benefited  by  the  carrying  tlu-ough  of  the 
same,  where  he  agreed  to  indemnify  the  other  against  having  to 
bid  more  tlmn  a  sum  named  for  the  minor's  interest.    Id,,  059 

HIGHWAYS. 

1.  Where  the  evidence  in  a  given  case  does  not  disclose  how  the 
public  obtained  the  right  of  way  for  a  public  highway,  the  presump- 
tion of  law  will  be,  that  only  an  easement  was  secured.  L,  E,  c& 
St,  L,  R,  R.  Co.  V.  Lanier,  339 

2,  In  an  action  brought  by  a  private  individual  to  recover,  from  a 
railroad  company,  damages  arising  from  the  construction  of  its  track 
along  and  within  a  public  highway,  with  the  consent  of  the  commis- 
sioners of  highways,  a  new  highway  being  opened  up  at  some  dis- 
tance away  with  the  sum  paid  as  damages  by  said  company,  such 
use  and  occupancy  having  caused  the  abandonment  of  the  old  high- 
way, this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
judgment  for  the  plaintiff.     Id,r  389 

HUSBAND  AND  WIFE—See  Administration,  1,  2. 

1.  Where  a  husband  acts  as  the  agent  of  his  wife  in  a  business 
transaction,  the  knowledge  he  acquires  while  so  acting,  is,  in  law,  the 
knowledge  of  the  wife.    Ehrler  v.  Worthen,  550 

INFANCY— See  Dram  Shops,  7,  8;  Personal  Injuries,  3,  4. 

INJUNCTIONS— See  Jurisdiction,  1. 

1.  The  hearing  on  a  motion  made  in  accordance  with  the  provis- 
ions of  Sees.  15,  16,  17,  18, 19  and  20,  Kurd's  Revised  Statutes,  Chap. 
69,  page  802,  is  not  contGmplat?d  to  be  final  on  the  merits  of  the  case 

^  where  facts  are  in  issue.     Clabby  v.  Sheldon,  166 

2.  A  temporary  injunction  having  been  granted  in  a  given  case, 
affidavits  filed  in  support  of  a  motion  to  dismiss  not  agreed  to  be 
read  in  evidence  as  upon  final  hearing,  a  given  court  can  not  con- 
sider them  as  evidence,  upon  such  hearing.     Id.,  166 

3.  No  appeal  can  be  taken  from  an  order  dissolving  a  temporary 
injunction,  unless  the  cause  has  been  submitted  on  its  merits,  and 
the  injunction  then  dissolved.  In  such  case,  it  would  not  be  neces- 
sary to  enter  a  formal  decree  dismissing  the  bill  to  authorize  an 
appeal.     Id.,  166 

4.  Where  a  bill  sets  up  valid  grounds  for  relief  and  temporary 
injunction  is  granted,  and  upon  the  counting  in  of  an  answer  and 
affidavits  denying  the  allegations  of  the  bill,  the  injunction  is  dis- 
solved, it  does  not  follow  that  the  bill  should  be  dismissed.    Id,,    166 

5.  iVn  appeal  will  not  lie  from  an  interlocutory  decree  dissolving 
an  injunction;  but  a  decree  dissolving  an  injunction  may  be  either 
interlocutory  or  final.  It  will  be  final  where  no  other  relief  is  sought 
than  an  injunction,  and  where  it  is  dissolved  for  want  of  equity  on 
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the  face  of  the  bill;  but  such  an  order  of  dissolution  will  not  be 
regarded  as  final,  where  there  has  been  an  answer  or  replication,  and 
there  is  equity  on  the  face  of  the  bill,  and  the  hearing  not  final  on  its 
merits,  but  only  on  motion  alone,  or  where  tliere  is  no  relief  sought. 
Id,,  166 

6.  In  the  case  presented,  this  court  holds  as  erroneous  the  dis- 
missal of  the  bill  upon  entering  the  order  dissolving  the  injunction 
and  that  the  bill  should  have  been  set  down  for  trial.    Id.,  166 

7.  Where,  upon  hearing  in  such  case,  the  proof  shows  that  the 
equities  were  with  the  complainant,  the  temporary  injunction  should 
be  revived  and  made  peri>etual.    /d.,  .  166 

8.  Courts  of  equity  will  not  inquire  into  the  motives  which  actu- 
ate one  in  proceeding  in  a  legal  manner  to  collect  a  lawful  claim. 
3Io.  Pac.  Ry,  Co,  v.  Flannigan,  322 

9.  A  non-resident  creditor  may  proceed  by  attachment  against  a 
non-resident  debtor  and  garnishee  a  foreign  corporation  doing  busi- 
ness in  this  State,  and  a  court  of  equity  is  without  jurisdiction  to 

.  enjoin  the  collection  of  such  a  claim.    Id.,  822 

10.  Although  a  party  to  a  suit  should  have  filed  his  suggestion  of 
damages  at  the  same  term  at  which  an  injunction  was  di^olved  as 
to  him,  the  other  party,  by  appearing  and  litigating  the  assessment 
of  damages,  without  objection,  waives  error  if  any  exists  through 
failure  to  do  so.    Id.,  322 

11.  Upon  a  bill  for  an  injunction  to  restrain  defendants  from 
operating  their  tannery,  located  in  close  proximity  to  the  residence 
of  complainant,  on  account  of  odors  and  other  unpleasant  features 
in  connection  tlierewith,  this  court  holds,  in  view  of  the  evidence, 
that  no  case  was  made  out  for  an  injunction,  or  for  damages  recov- 
era*ble  in  equity,  and  that  the  decree  for  the  complainant  can  not 
stand.    Lamheau  v.  Lewinski,  656 

INSOLVENCY— See  Fraudulent  Sales  and  Conveyances,  2. 

1.  Directors  of  an  insolvent  corporation,  so  utterly  insolvent  as 
to  have  abandoned  all  effort  to  continue  business,  can  give  prefer- 
ences to  creditors  of  the  corporation  having  knowledge  of  its  condi- 
tion.    Oottlieb  V.  Miller,  588 

2.  The  distinction  between  a  corporation  bo  insolvent  as  to  have 
stopped  business,  giving  preferences,  and  one  which,  by  giving  a 
preference,  incapacitates  itself  for  further  business,  has  little  to  rec- 
ommend it.  But  the  fact  that  the  preference  stops  the  business, 
does  not  avoid  it.    Id.,  588 

INSTRUCTIONS— See  Appeal  and  Error,  7,  8, 19;  Contracts,  1;  Cor- 
porations, 5;  Master  and  Servant,  22;  Mortgages,  6;  Rail- 
roads, 26. 

1.  A  court  has  no  right  to  instruct  the  jury  in  a  given  case  as  g" 
what  they  may  regard  as  the  better  testimony.  A.,  T.d:  8.  F.  R. 
R.  Co.  V.  Feehan,  66 

2.  This  court  will  not  consider  an  objection  to  an  instruction 
raised  for  the  first  time  in  the  reply  brief  of  an  appellant    Id.,     66 
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8.  An  instruction  containing  an  assumption  of  a  fact  in  dispute, 
i&bad.     C.  AT.  &  N.  R.  R.  Co.  v.  Eichman^  l."56 

4.  Instructions  must  always  be  considered  with  reference  to  tlie 
facts  as  developed  by  the  evidence.  Alton  Lirne  dt  Cement  Co.  v. 
Calvey,  843 

5.  An  instruction  authorizing  the  rejection  of  all  of  a  witness' 
testimony  if  he  has  sworn  wilfully  false,  without  it  is  supported  by 
other  uninipeached  witnesses,  should  not  be  given.  It  is  proper  to 
direct  the  jury  that  the  testimony  of  such  witness  may  be  entirely 
disregarded,  except  wherein  it  is  corroborated  by  other  credible  evi- 
dence,. Id.,  343 

6.  An  instruction  assuming  as  a  basis  for  a  declaration  of  law  as 
to  non-liability,  a  fact  directly  the  convei*se  of  that  which  the  un- 
disputed evidence  shows  to  have  existed,  should  not  be  given.     Id., 

343 

7.  An  instruction  which  has  no  application  to  the  facts  proven, 
should  be  refused;  likewise  one  that  is  misleading  and  not  based  upon 
the  evidence;  likewise  one  that  is  sui)erfluouB,  instructions  given  con- 
taining matter  included  therein.  J.  L.  <&St.  L.  Ry.  Co,  v.  L.  cfc  N. 
R.R.CO..  414 

8.  It  is  not  necessary  to  be  stated  in  the  plaintiff's  instructions  in 
a  given  case,  that  he  is  recjuired  to  prove  his  case  by  a  preponder- 
ance of  the  evidence;  it  is  for  the  defendant,  if  desired,  to  lay  down 
the  formal  rule  of  law,  as  to  the  preponderance  of  the  evidence. 
Mitchell  V.  Hindman,  431 

9.  An  instruction,  on  behalf  of  defendants,  stating  that,  **the 
jury  are  instructed,  on  behtUf  of  the  defendants,  that  the  plaintiff  in 
this  case  is  bound  to  prove  to  the  satisfaction  ot  the  jury  by  a  clear 
preix)nderance  of  the  evidence,"  etc.,  should  not  be  given,    itt.,    431 

10.  An  instruction  not  based  upon  the  evidence,  should  be  re- 
fused.   St.  L.  M.  B.  T.  Ry.  Co.  v.  Wiggins,  474 

11.  A  general  objection  to  an  instruction  is  not  enough.  Tlie 
8i>tK'ific  error  complained  of  must  be  pointed  out.  Mather  Electric 
Co.  V.  Ma  t  th e u\%  557 

12.  A  court  refusing  to  admit  a  given  contract  in  evidence, 
should  not  give  instructions  based  upon  the  hypothesis  that  suc^h  a 
contract  existed.     IV.  Chicago  St.  R.  R.  Co.  v.  Martin,  610. 

13.  If  an  instruction  is  proper  it  will  not  be  made  vicious,  because 
given  at  the  uistance  of  one  who  was  not  in  a  position  to  demand 
it.     Id.,  610 

INSURANCE— FIRE— vSee  Agency,  5. 

1.  At  common  law  a  number  of  people  may  enter  into  mutual 
covenants  to  indemnify  each  other  against  loss  by  fire  and  unless 
n^stricted  by  statute  such  agreements  will  be  valid.  Clark  v.  Spa/- 
ford,  160 

2.  The  enforcement  of  a  proportionate  contribution  from  the  nu- 
merous parties  to  the  agreement  for  mutual  indemnity  in  the  case 
presented,  and  the  ascertainment  and  assessment  of  the  prox>ortion- 
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ate  shares  of  such  parties  are  proper  subjects  for  a  court  of  equity, 
to  which  its  methods  of  procedure  are  well  adapted.     Jd.,  160 

3.  In  an  action  brought  to  recover  for  loss  by  fire  upon  a  certifi- 
cate issued  before  the  company  commenced  business  but  durinpj  its 
organization,  it  being  provided  that  it  should  not  so  commence  until 
a  certain  amount  of  insiu*ance,  in  not  less  than  a  certain  number  of 
risks,  should  have  been  subscribed,  and  the  premiums  thereon  ag- 
gregating not  less  than  a  certain  sum  named  paid  in  cash,  this  court 
holds  that  there  is  nothing  in  the  contention  of  defendants  that  the 
certificates  in  question  were  void  because  in  derogation  of  the  statute 
concerning  insurance  companies,  and  tliat  the  bill  disclosed  no  right 
in  the  complainants  to  any  relief  under  tlieir  certificates;  that  the 
certificate  holders  did  not  assume  to  act  as  a  corporation;  that  there 
was  no  misrepresentation  as  to  the  owners  of  the  property  destroyed; 
that  the  demurrer  to  the  amended  bill  should  have  been  overruled, 
and  that  the  order  sustaining  the  same  and  the  decree  dismissing 
said  bill  must  be  reversed  and  the  cause  remanded,  with  directions  as 
to  the  proper  course  to  pursue.    Id. ,  160 

4.  This  court  reverses  the  judgment  for  the  plaintiff  in  an  action 
upon  an  insurance  policy,  assured  having  failed  to  furnish  9wom 
proofs  of  loss  within  thirty  days  after  the  goods  in  question  were 
burned,  the  furnishing  of  such  proofs  being,  under  the  policy,  a  con- 
dition precedent  to  a  recovery,  no  waiver  having  been  made. 
DweUing  Ho,  Ins,  Co,  v.  JoneSy  261 

5.  In  an  action  brought  to  recover  upon  an  insurance  policy,  this 
court  finds,  in  view  of  the  evidence,  that  a  plaintiff  named  made 
fraudulent  representations  to  the  agent  of  defendant  company  as  to 
the  quantity  and  value  of  the  property  described  in  the  policy,  for 
the  fraudulent  purpose  of  obtaining  excessive  insurance;  that  such 
agent  reUed  upon  the  truthfulness  of  such  representations  in  igno- 
rance of  their  falsity;  that  the  policy  thus  became  void  and  of  no 
effect,  and  that  the  judgment  against  the  company  must  be  reversed. 
Hartford  Fire  Ins,  Co,  v.  Magee  &  Ettleson,  367 

6.  This  court  likewise  holds  that  such  misrepresentations  were 
not  avoided  by  the  fact  that  the  company's  agent  saw  the  property 
in  question.  That  the  opportunity  to  ascertain  the  quantity  and 
character  ^thereof ,  not  taken  advantage  of,  did  not  purge  or  purify 
the  misrepresentations,  or  nullify  their  legal  effect.    Id.,  307 

INSURANCE— LIFE. 

1.  In  an  action  brought  by  a  member  of  a  subordinate  lodge  of  a 
mutual  benefit  association,  said  association  having  sought  to  forfeit 
the  charter  of  the  former,  in  an  illegal  manner,  in  view  of  its  con- 
stitution, this  court  holds  that  such  action  did  not  operate  to  relieve 
it  from  liability  to  the  plaintiff,  and  that  the  judgment  in  his  favor 
can  not  be  interfered  with.     Order  of  Iron  Hall  v.  Moore,  251 

2.  Application  for  reinstatement  in  a  mutual  benefit  association 
amounts  to  an  acknowledgment  that  applicant  was  lawfully  sus- 
pended.   A,  0.  U,  W,  V.  Ci^essey,  016 
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8.  When,  at  tlie  time  of  such  application,  assessments  have  not 
been  paid  up,  and  applicant  offers  to  pay  them,  it  will  be  assumed 
tliat  he  had  notice  that  he  was  delinquent  as  to  them,     /d.,  616 

4.  The  contract  of  insurance  is  essentially  one  of  good  faith;  a 
reinstatement,  obtained  upon  false  and  fraudulent  rex>resentution6, 
will  not  be  binding  on  the  insurer,    /d.,  616 

5.  The  fact  that,  after  the  reinstatement  of  such  member,  his  sub- 
ordinate lodge  allowed  him  sick  benefits,  or  paid  assessments  for 
him,  can  not  conclude  the  grand  lodge  from  setting  up  the  defense 
of  fraud,  in  obtaining  reinstatement    Jd.,  616 

INTEREST— See  Contracts,  81. 

INTOXICATING  LIQUORS— See  Dram  Shops. 

JUDGMENTS  AND  DECREES—See  Administration,  5, 6;  Appeal  and 
Error,  21, 22;  Building  and  Loan  Associations,  5;  Corporations, 
10;  Forcible  Entry  and  Detainer,  6, 7;  Injunctions,  5;  Landlord 
AND  Tenant,  10. 

1.  A  judgment  stating  the  sum  of  the  judgment  and  costs  and 
adding  "  whereof  let  execution  issue,"  is  equivalent  to  formally  stat- 
ing that  the  "  plaintiff  have  and  recover  from  the  defendant "  the 
amount  found  due.    Sckertzv.  First  Nat.  Bank,  124 

2.  A  verdict  for dollars  is  a  nullity  upon  which  a  judgment 

can  not  be  entered  for  " dollars."    A  judgment  in  favor  of  a 

given  person  must  represent  the  ultimate  fixed  and  precise  determi- 
nation of  the  judicial  proceeding  in  which  it  is  entered.  School 
Directors  v.  Newman,  364 

JURIES— See  Practice,  1,  8;  Verdicts,  1,  2, 3. 

1.  It  must  be  presumed  that  jurymen  have  ordinary  intelligence 
and  comprehension.     Gartside  Coal  Co.  v.  Jkirk,  333 

JURISDICTION— See  Appellate  Courts— Jurisdiction  of;  Cracurr 
Courts— Jurisdiction  of;  City  Courts— Jurisdiction  of;  Fraudu- 
lent Sales  and  Conveyances,  6;  Garnishment,  1;  Injunctions,  9; 
Principal  and  Surety,  6. 

1.  A  court  of  chancery  has  no  jurisdiction  to  restrain  and 
enjoin  the  prosecution  of  a  suit  based  upon  the  violation  of  a 
municipal  ordinance  and  to  settle  the  legality  tliereof.  C.  B.  <St  Q, 
B.  R.  Co,  v.  City  of  Ottawa,  *  73 

2.  No  matter  how  numerous  the  suits  may  be,  equity  will  not 
interfere  on  the  ground  of  the  invalidity  of  the  ordinance  under 
which  the  prosecution  is  had,  or  the  innocence  of  the  party  com- 
plaining.   Id,  73 

8.  Upon  a  bill  filed  by  a  railroad  company  to  enjoin  the  prose- 
cution of  thirteen  suits  at  law,  brought  by  a  municipality  against 
it  under  an  ordinance  of  a  city  requiring  complainant  to  put  gates 
at  certain  street  crossings  to  protect  persons  crossing  over  its  track 
against  injury  from  trains  on  its  road  passing  through  said  city,  this 
court  holds  that  the  cafie  presented  comes  within  the  general 
rule.    /d.  73 
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4.  Parties  to  a  suit  having  submitted  themselves  to  the  jurisdic- 
tion of  a  given  court,  can  not  attack  such  jurisdiction  upon  appeal. 
Anderson  v.  Montgomery,  79 

5.  Upon  a  bill  filed  to  procure  the  construction  of  a  will  where 
the  contention  of  complainants  was  that  the  will  should  be  so  con- 
strued as  that  one  of  the  complainants  became  the  absolute  owner 
in  fee  of  real  estate  devised  by. the  will,  which  contention  was  dis- 
puted by  defendants:  Held,  that  a  question  of  freehold  was  involved 
and  that  an  appeal  from  the  decree  of  the  Circuit  Court  should  have 
been  to  the  Supreme  Court.    Pumish  v.  Rogers,  245 

6.  While  this  court  would  not  have  jurisdiction  to  consider  an 
appeal  which  involved  a  franchise,  that  is,  where  its  judgment  would 
result  in  sustaining  or  ousting  a  franchise,  it  has  juristliction  to 
determine  whether  or  not  proceedings  instituted  were  such  that 
could  legally  involve  a  franchise.  Citizens  Horse  Ry,  Co,  v.  City  of 
Belleville,  »  388 

LANDLORD  AND  TENANT— See  Negotiable  Instruments,  6;  Rail- 
roads, 12, 13,  14,  15;  Real  Property. 

1.  In  an  action  brought  to  recover  for  rent  alleged  to  be  due,  fix- 
tures removed,  money  paid  in  repairing  dam  aires  done  to  the  build- 
ing in  question,  and  the  price  of  an  iron  grating,  this  court  holds,  in 
view  of  the  evidence,  that  the  judgment  for  the  plaintiff  was  too 
small  in  a  sum  named,  and  reverees  the  same,     Powell  v.  Bergner,  38 

2.  Provisions  in  leases  th£^J;  upon  a  re-entry  for  breach  of  cove- 
nants the  landlord  may  re-let  the  premises  for  the  account  of  the 
lessee,  holding  him  for  any  deficiency,  have  uniformly  been  upheld. 
Orommes  v.  St.  Paul  Trust  Co.,  568 

3.  An  eviction  is  not  a  bar  to  rent  that  had  previously  accrued. 
Id.,  568 

4.  A  clause  providing  that  a  re-entry  may  be  made  without  the 
same  "  working  a  forfeiture  of  the  rents  to  be  paid,"  refers  to  rents 
to  be  paid  after  the  re-entry.     Id.,  568 

5.  Where  a  lease  contains  a  clause  prohibiting  sub-letting,  in  case 
it  takes  place,  receipt  of  rent  by  the  landlord  from  the  sub-tenant 
does  not  release  the  tenant  from  his  promise  to  pay.    Id.,  568 

6.  In  an  action  against  the  guarantors  upon  a  lease  of  the  pay- 
ment of  rent  provided  for  therein,  this  court  declines,  in  view  of 
the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 
Id.,  568 

7.  An  agreement  in  a  lease  to  pay  so  much  per  day  as  liquidated 
damages  for  each  day  possession  is  withheld  after  the  termination  of 
the  lease  by  lapse  of  time,  is  valid;  not  to  be  treated  as  a  penalty,  but 
enforced.    Poppers  v.  Meager,  593 

8.  In  view  of  the  evidence  in  the  case  presented,  this  court  holds 
that  the  paymfent  by  a  party  named,  of  a  sum  amounting  to  bne 
month's  rent,  which  was  subsequently  returned,  is  not  to  be  regarded 
as  anything  more  than  a  mere  deposit,  to  be  taken  as  rent  if  the 
negotiations  terminated  in  a  lease,  and  to  be  returned  if  they  did  not. 
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Tliis  court  holds,  in  the  absence  of  evidence  of  any  communication 
betwe(»n  the  parties  hereto,  by  which  the  plaintiff  is  estopped,  that 
the  defendant  wrongfully  hela  over,  and  declines  to  interfere  with 
the  judp^ment  against  him.     Id.,  593 

9.  Where  the  defendant,  in  an  action  of  debt  for  rent,  pleads  nil 
debet,  and  the  plaintiff  joins  issue,  and  it  is  overcome  by  a  production 
of  the  lease,  and  ti»stimony  as  to  the  rent  unpaid  thereon,  no  further 
proof  upon  the  issue  thus  made  is  necessary.  A\  IV.  Brg.Co.  v.  Man- 
ion,  627 

10.  The  judgment  in  the  case  presented  being  for  a  sum  equal  to 
the  entire  amount  that  would  accrue  to  the  end  of  the  term,  to  be 
discharged  upon  payment  of  the  rent  found  due,  up  to  the  bringing 
of  the  present  suit,  togetlier  with  interest,  this  court  holds  that  the 
same  is  erroneous,  and  that  it  sliould  have  been,  that  the  plaintiff 
have  and  recover  his  debt  to  the  amount  of  the  accrued  rent  and  his 
damages,  the  amount  of  the  interest  thereon  and  his  costs  and  charges. 
Id.,  627 

LIMITATIONS— See  Administration,  1;  Mortgages,  10;  Negotiable 
Instruments,  1,  2,  3. 

MALPRACTICE. 

1.  In  an  action  for  malpractice  this  court  holds  that  the  condition 
in  question  did  not  result  from  the  accident,  but  from  the  failure  of 
the  surgeons  to  use  ordinary  skill  and  care  in  the  treatment  thereof, 
and  that  the  judgment  against  th«m  can  not  be  disturbed.  Mitchell 
V.  Hindmarif  431 

MASTER  AND  SERVANT— See  Railroads,  39,  40,  41,  42;  Schools,  1. 

1.  In  an  action  brought  by  an  employe  to  recover  for  personal 
injuries,  suffered  in  the  course  of  his  employment,  through  falling 
into  an  unprotected  elevator  shaft,  this  court  holds  that  the  evidence 
supports  a  finding  of  negligence  on  the  part  of  the  defendant;  that 
the  release  of  damages  obtained  from  the  plaintiff  on  account  of  his 
injuries  was  not  fairly  obtained,  and  that  the  judgment  in  his  favor 
can  not  be  disturbed.     National  Syrup  Co.  v.  Carlson,  178 

2.  The  law  will  imply  that  a  servant  has  noticed  those  things 
which  it  was  his  duty  to  observe,  and  with  which  he  had  ample  op- 
portunity to  become  acquainted.     -^1.,  T.  <&  S,  F.  JR.  R.  Co.  v.  Als- 

•    durf,  200 

3.  It  is  proper  in  a  personal  injury  case  to  show  the  authority  an 
engineer  had  by  virtue  of  his  position  as  engineer  and  topman  in  a 
coal  mine,  to  give  directions  to  those  working  under  him,  also  to 
admit  evidence  as  to  the  condition  of  certain  machinery,  and  the 
length  of  time  it  had  been  in  the  condition  testified  to  by  the  wit- 
ness, in  view  of  an  averment  in  a  declaration  that  a  defendant  was 
bound  to  keep  his  machinery  **  in  reasonably  good  and  safe  condi- 
tion," and  that  it  did  not.     Oartside  Coal  Co.  v.  Turk,  333 

4.  In  an  action  brought  to  recover  for  a  personal  injury  to  a  serv- 
ant received  in  the  couree  of  his  employment,  he  not  having  been 
instructed  as  to  the  dangers  incident  thereto,  this  coui-t  declines,  in 
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view  of  the  evidence,  to  interfere  with  the  judgment  for  tlie  plaint- 
iff.   Jd.  333 

5.  In  the  use  of  a  dangerous  agent  like  dynamite,  great  care  must 
be  taken  to  prevent  accidents.  A  high  degree  of  diligence  rests  upon 
an  employer  using  such  explosive,  to  see  that  unexploded  dynamite, 
is  not  left  where  employes  are  directed  to  work,  and  it  is  a  question 
of  fact  in  a  given  case  whether  such  care  was  or  was  not  used. 
Alton  Linie  &  Cement  Co,  v.  Calvey^  343 

6.  In  accepting  employment  in  a  quarry  a  person  can  not  be  said 
to  assume  the  risk  of  finding  unexploded  dynamite  in  the  rock  he  is 
called  upon  to  break.     Id. ,  342 

7.  Where  it  is  sought  to  remove  such  unexploded  charge,  care 
should  be  taken  that  all  be  removed,  or  at  least  employes  should  be 
waraed  of  the  presence  of  a  i)ortion  thereof.    Id.,  343 

8.  A  witness  should  not  be  asked  whether  a  certain  occurrence 
was  one  of  the  risks  of  a  given  employment.  Such  question  is  for  the 
jury,  in  view  of  all  the  facts  and  circumstances  of  the  case.     Jd.,  343 

9.  The  ex-servant  who  placed  the  dynamite  in  the  rock,  was  not 
the  fellow-servant  of  tlie  plaintiff  herein,    /d.,  348 

10.  A  servant  has  the  right  to  rely  upon  his  master's  compliance 
with  a  duty  by  the  law  imposed  as  to  the  dangers  of  his  employment, 
and  in  the  absence  of  notice  to  the  contrary,  has  the  right  to  con- 
clude that  the  place  in  which  he  is  required  to  work  is  not  dangerous, 
and  that  the  kind  of  work  he  is  directed  to  do  can  be  safely  done, 
without  a  critical  examination  of  the  surroundmgs.  Consolidated 
Coal  Co.  v.  Brucej  444 

11 .  In  an  action  brought  to  recover  for  a  personal  injury,  the  dec- 
laration should  not  allege  that  the  plaintiff  had  no  notice  of  a  certain 
condition  of  things  when  he  was  in  presence  thereof,  unless  some 
reason  can  be  assigned  why  he  ^as  not  in  possession  of  his  senses. 
Id.,  444 

12.  Tlie  averment  of  the  plaintiff  in  the  case  presented,  that  he 
used  due  care  and  caution  in  performing  the  work  he  was  called 
upon  to  do,  is  not  negatived  by  the  fact  that  he  did  not  notice  the 
steepness  of  a  certain  grade.     Id.  444 

13.  An  employe,  who,  knowingly,  continues  the  use  of  a  defect- 
ive tool  without  complaint,  no  promise  to  repair  the  same  having 
been  made,  assumes  t!ie  risk  attending  such  use.  L.  E.  <fc  St,  L. 
Con.  R.  R.  Co.  V.  Allen,  '  465 

14.  If  such  tool,  originally  in  good  condition,  becomes  unsafe 
through  use,  a  person  injured  while  using  the  same,  in  order  to 
recover,  must  show  that  his  employer,  or  some  person  whose  duty  it 
was  to  report  to  him,  was  informed  of  such  condition.     Id.,         465 

15.  It  would  have  been  sufficient,  if  notice  had  been  brought  to 
the  attention  of  the  section  foreman,  in  the  case  presented.    Id., 

465 

16.  The  fact  that  a  person's  condition  at  the  time  of  bringing  a 
suit  against  his  employer  to  recover  for  personal  injuries  suffered 
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througli  liis  negligence  was*  the  result  of  intoxication,  will  not  re- 
lease tlie  defendant  from  the  damage  caiiaed  by  his  negligence.  E. 
St.  L.  Con.  Ry.  Co.  v.  Enright,  49 1 

17.  In  an  action  brought  by  an  employe  of  a  railway  company 
to  recover  for  pt^rsonal  injuries  received  from  the  fall  of  a  telegraph 
pole  which  he  was  assisting  to  remove,  this  court  holds,  in  view  of 
the  evidence,  that  he  had  a  right  to  believe  tliat  he  was  not  in  any 
danger  in  performing  the  work  as  directed;  that  a  case  of  negligence 
is  clearly  made  out,  and  that  tlie  judgment  for  the  plaintitf  must  be 
allowed  to  stand.     Id.y  494 

18.  It  is  not  the  law,  that  because  the  engineer  had  notice  of  the 
defective  condition  of  the  wheels  of  tlie  tender  to  bis  engine,  and 
he  was  a  fellow -servant  of  a  brakeman  on  a  given  train,  that  there- 
fore the  latter  had  notice.  The  doctrine  of  fellow-ser\'ant«  will  apply 
in  such  case  if  an  injury  occurs  through  the  negligence  of  such  en- 
gineer.    I.   C.  R.  R.  Co.  V  Pirtle,  498 

19.  In  an  action  brought  to  recover  for  the  death  of  a  railroad 
brakeman,  the  same  being  alleged  to  have  occurred  tlirough  the  use 
of  a  tender  with  defective  wheels,  this  court  holds,  in  view  of  the 
evidence,  that  the  judgment  for  the  plaintiff  can  not  be  disturbed. 
Id.,  498 

20.  The  ordinance  of  the  city  of  Chicago  touching  *'  projier  safe- 
guards" for  vats  containing  hot  liquid,  means  proi)er  safeguards 
with  reference  to  the  work  to  be  done,  and  which,  while  aflfonling 
reasonable  security,  do  not  unreasonably  interfere  with  the  work 
which  must  be  performed.     C.  P.  <fc  P.  Co.  v.  Rohan,  640 

21.  Only  an  expert  in  a  given  business  can  tell  whether  a  railing 
around  a  given  vat  was  a  proper  safeguard,    Jd.y  640 

22.  It  was  error  in  the  case  presented  to  leave  the  jury  by  the 
instruction  free  to  say  as  to  whether  the  railing  in  question  was  a 
**  proper  safeguai'd,"  no  evidence  having  been  introduced  on  this 
point.     Id.  J  ft40 

23.  A  person  can  not  recover  for  an  injury  arising  from  improper 
safeguards,  where  he  continues  at  work  with  knowledge  thereof, 
without  complaint.     Id.,  640 

24.  In  the  case  presented,  this  court  holds  that  the  judgment  for 
the  plaintiff  can  not  stand,  upon  the  ground  that  the  plaintiff,  when 
injured,  was  not  in  the  exercise  of  ordinary  care.    Jd.,  640 

MECHANICS'  LIENS. 

1.  The  lien  law  does  not  operate  to  make  the  debt  of  a  contractor 
the  debt  of  the  owner  of  the  building.     Tanqiiary  v.  Walker,       451 

2.  The  promise  of  a  property  owner  to  supply -men  to  pay  the 
bills  of  contractors,  does  not  prevent  the  supply-men,  as  a  matter  of 
law,  from  enforcing  their  lien.     Id.,  451 

MONOPOLIES— See  Contracts  Void  as  Against  Public  Pouct,  1,  2. 
MORTGAGES— See  Appellate  CouKT,  Jurisdiction  op,  3;  Replevin,!; 
.     Way,  8,  9. 

1.  In  a  controversy  in  which  was  involved  the  one  point,  whether 
or  not  a  certain  mortgage  and  notes  were  assigned  and  delivered  as 
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a  gift  or  for  collection,  thit§  court  declines,  in  view  of  the  evidence, 
to  interfere  with  the  decree  taking  the  latter  view.  Rackley  v.  Rack- 
ley,  95 

2.  A  deed  absolute  on  its  face,  if  intended  by  the  parties  as  secu- 
rity for  a  debt,  is  a  mortgage,  with  right  in  the  grantor  to  redeem. 
Keithley  v.  Wood,  102 

3.  Where,  in  a  given  case,  it  is  doubtful  whether  a  given  trans- 
action was  a  mortgage  or  a  conditional  sale,  it  should  be  held  to  be 
a  mortgage.     Jd.,  102 

4.  In  the  case  presented,  this  court  holds  that  the  transaction  in 
question  was  a  mortgage,  not  a  sale;  that  while  the  testimony  of 
compIainant^s  wife  was  improperly  received,  the  facts  and  circum- 
stances surrounding  the  transaction,  considered  in  connection  with 
the  conflicting  testimony  of  the  parties  to  the  suit,  justify  the  above 
conclusion,  and  that  the  trial  coui't  correctly  decreed  that  the  greater 
part  of  the  costs  be  paid  by  appellant,  because  they  were  made 
by  the  wrongful  refusal  of  appellant  to  acknowledge  complainant's 
rights.     Id.,  102 

5.  The  verdict  of  a  jury  on  a  bill  to  foreclose  a  mortgage  is  merely 
advisory,  and  not  binding  on  the  chancellor.    Farrier  v.  Cox,      273 

6.  Tliis  court  holds  that  the  assignment  of  the  notes  and  the 
amount  paid  therefor  could  not  enlighten  the  jury  in  the  case  pre- 
sented, in  determining  whether  the  defendant  had  paid  the  notes 
under  all  tlfe  evidence  in  the  case,  and  a  certain  modification  by  the 
court  of  a  given  instruction  was  improper,  in  the  suggestion  that  it 
might  be  taken,  in  connection  with  other  facts,  in  determining 
wliether  the  notes  had  been  paid.     Id.,  273 

7.  In  view  of  above,  and  the  evidence,  in  a  proceeding  brought  to 
foreclose  a  mortgage,  the  defendants  claiming  that  notes  involved 
were  obtained  by  fraud,  the  judgment  for  the  defendants  can  not 
stand.    Id.,  273 

8.  "When  a  person  has  been  appointed  a  receiver  pending  foreclos- 
ure proceedings,  he  may  be"  required  to  account  for  rents  received, 
and  keep  the  property  insured  therefrom.    Robinson  Bank  v.  Miller, 

310 

9.  In  a  controversy  based  upon  a  bill  filed  for  the  cancellation  of 
certain  mortgages,  the  case  being  here  the  second  time  upon  the 
original  bill,  the  cross-bills  of  certain  mortgagees,  and  petition  for  the 
appointment  of  a  receiver  i>ending  the  ligitation,  this  court  declines, 
in  view  of  the  evidence,  to  interfere  with  the  decree  of  the  trial  court 
refusing  to  cancel  certain  mortgages,  but  providing  for  the  foreclos- 
ure of  the  same,  the  dismissal  of  a  certain  cross-bill,  and  appointment 
of  a  person  named  as  receiver  of  the  mortgaged  property.    Id. ,     310 

10.  Upon  a  bill  filed  to  foreclose  a  mortgage,  this  court  declines  to 
interfere  with  a  decree  dismissing  the  same,  the  defense  being  based 
upon  the  statute  of  limitations.    Kluge  v.  Kluge,  337 

MUNICIPAL  CORPORATIONS— See  Jurisdiction,  3;  Opficbhs,  1,  2; 
Personal  Injuries,  5,  6,  7,  8,  9;  Street  Railways. 
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1.  Whether  or  not  the  leaving  of  a  gravel  pile  in  a  street  ever 
night  did  not  render  the  same  unreasonably  unsafe  for  travelers,  and 
whether  or  not  such  street  was  well  lighted  upon  tlie  night  of  an 
accident,  are,  in  a  given  case,  questions  of  fact  for  the  determination 
of  the  jury.     City  of  Aurora  v.  Rockabrand,  1()6 

2.  In  an  action  brought  to  recover  from  a  municipality  for  per- 
sonal injuries  suffered  through  the  overturning  of  plaintiffs  wagon 
in  the  night  time  by  reason  of  a  pile  of  gravel  being  left  upon  a  high- 
way, this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
tiie  judgment  for  the  plaintiff.     Id.,  106 

3.  The  rule  that  "the  principle  of  respondeat  superior^  does 
not  lie  as  to  the  cases  of  indei>endent  contracts,  where  the  party  for 
whom  the  work  is  to  be  done  is  not  the  immediate  superior  of  those 
guilty  of  the  wrongful  act  and  has  no  choice  in  the  selection  of 
workmen,  and  no  control  over  the  manner  of  doing  work  imder  the 
contract,  while  true  in  a  general  way,  has  its  ejcceptions.  City  of 
Sterling  v.  Schiffmacher,  141 

4.  Where  a  municipal  corporation  has  the  duty,  either  by  express 
statute  or  implication  of  law,  cast  upon  it,  to  keep  its  streets  and 
crossings  in  a  reasonably  safe  condition  for  xmblic  travel,  such  duty 
can  not  be  delegated  to  another  in  whatever  form  it  may  be  attempted, 
so  as  to  free  the  corporation  from  liability  for  any  injury  occur- 
ring to  another  on  account  of  such  failure  to  observe  such  duty. 
Id.,  *  141 

5.  Where  acts  which  cause  a  given  injury  are  collateral  to  the 
contract  work  and  are  negligently  done,  the  negligent  person  is  alone 
responsible;  but  where  the  work  contracted  for  is  intrinsically  dan- 
gerous in  itself,  and  it  is  negligently  done  and  injury  ensues,  the 
municipality  is  liable.     Id.,  141 

6.  In  an  action  brought  to  recover  for  a  personal  injury  occa- 
sioned through  plaintiff's  falling  into  an  excavation  dug  in  a  street 
in  pursuance  of  a  conti'act  entered  into  by  a  city  with  a  third  person 
touching  the  construction  of  certain  sewers,  this  court  holds  that  the 
injury  in  question  occun-ed  on  account  of  failure  on  the  part  of  the 
city  to  use  reasonable  care  to  keep  the  streets  in  a  reasonably  safe  con- 
dition, or  of  a  failure  to  properly  guard  or  light  the  dangerous  exca- 
vation— a  duty  imposed  by  law  upon  it  which  it  could  not  abdicate; 
that  no  notice  to  the  city  was  required  that  the  ditch  was  not 
guarded,  nor  lighted,  and  declines  to  interfere  with  the  judgment  for 
the  plaintiff.     Id. ,  141 

7.  A  mimic ipal  corporation  has  the  right  to  have  gas  and  water 
pipes  sunk  in  its  streets,  and  to  give  permission  for  the  sinking 
thereof,  and  in  such  case  the  city  is  only  required  to  use  ordinary 
care  in  notifying  the  public  traveling  on  such  streets  of  the  true 
condition  thereof,  and  if  the  public  knows  of  such  condition,  or  by 
the  exercise  of  ordinary  care  could  have  known  of  it,  the  city  is  ex- 
cusable for  failure  to  give  notice.    City  of  Peoria  v.  Walker,        182 

8.  A  person  is  negligent  in  placing  himself  in  a  position  where, 
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by  the  frightening  of  his  .horses,  he  will  be  in  peril,  particularly 
where  there  is  a  safer  way  open.     Id.,  182 

9.  If  ordinary  prudence  requires  it,  a  municipality  must  construct 
barriers  against  teams  and  wagons  falling  into  ditches  being  exca- 
vated in  its  streets,  and  it  is  a  matter  of  fact  for  the  jury  in  a  given 
case  to  determine  whether  ordinary  care  required  the  city  to  guard 
against  such  accident  as  happened  in  such  case.     Id,,  182 

10.  In  an  action  brought  to  recover  from  a  municipality  for  a 
personal  injury  alleged  to  have  been  occasioned  through  its  negli- 
gence in  connection  with  an  excavation  in  one  of  its  streets,  this 
court  holds  that  the  plaintiff  was  negligent  in  driving  upon  that  por- 
tion of  the  street  in  question,  where  he  received  his  injury,  and  that 
the  judgment  in  his  favor  can  not  stand,     /d.,  '  182 

11.  There  can  be  no  recovery  in  such  case  where  the  plaintiff, 
when  injured,  was  not  exercising  ordinary  care.    Id.,  182 

12.  In  an  action  by  the  owner  of  a  lot  against  a  city  to  recover 
damages  for  injury  from  an  improvement  of  an  adjoining  street, 
the  jury  are  to  determine  whether  the  improvement  taken  as  a 
whole,  damaged  the  property.  If  the  benefits  exceed  or  equal  the 
damage,  the  plaintiff  can  not  recover.     City  of  Savanna  v.  Loop, 

214 
18.  The  question  is  as  to  whether  the  property  has  been  depreci- 
ated in  value  by  tlie  construction  of  the  improvement,  and  this  can 
be  determined  from  an  estimate  of  the  value  of  the  property'  im- 
mediately before  and  after  the  construction  of  the  improvement. 
Id.,  214 

14.  It  is  proper  in  such  case  to  admit  in  evidence  a  plat  showing 
the  land  described  in  the  declaration  to  be  divided  into  town  lots. 
Id.,  214 

15.  A  municipal  order  not  having  been  indorsed  by  the  payee  to 
the  holder  thereof,  any  defense  may  be  set  up  against  the  same,  if 
the  trustees  who  signed  it  had  power  to  issue  it,  against  the  holder, 
even  though  he  purchased  for  value,  as  could  have  been  made  against 
the  payee;  and  although  the  order  was  payable  in  a  given  case  to  a 

'  person  named,  or  beai'er,  it  can  not  be  transferred  by  delivery  so  that 
any  defense  will  be  cut  off  that  could  be  made  against  the  payee. 
Bourdeaux  V.  Coquard,  254 

16.  Municipal  corporations  of  the  character  referred  to  in  the  case 
presented,  can  exercise  no  other  powers  than  such  as  are  expressly 
granted,  or  necessarily  implied  from  the  statutes  that  created  them, 
to  carry  into  effect  the  power  granted.    Id.,  254 

17.  A  municipal  corporation  has  no  inherent  power  to  issue  com- 
mercial paper,  and  has  no  right  to  do  so,  unless  such  power  is 
granted  in  the  charter  thereof.  Persons  dealing  in  such  paper  must 
see  that  the  power  exists.  The  trustees  in  the  case  presented  had  no 
authority  to  issue  the  order  in  question.    Id.,  254 

18.  In  an  action  brought  by  a  gas  company  for  the  use  of  a  person 
named,  against  a  municipality,  to  recover  damages  for  the  ropudia- 
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tion  by  the  latter  of  a  contract  with  the  former,  providing  for  a  sup- 
ply of  gas  for  the  period  of  thirty  years,  said  person  being  tlie 
assignee  of  such  contract,  this  court  holds  tlie  same  to  have  Ixx^n 
invalid,  one  which  the  city  c6uld  at  any  time  repudiate:  that  the 
declaration  did  not  state  a  good  cause  of  action;  that  the  general 
demurrer  was  properly  sustained  thereto,  and  that  the  judgment 
against  the  plaintiff  for  costs,  can  not  l>e  interfered  with.  E.  St.  L. 
Gas  L.  <t  C  Co.  V.  City  of  E.  St.  Louis,  411 

19.  A  peddler  is  a  person  who  travels  about  the  country  with 
merchandise  for  the  purpose  of  selling  it;  an  itinerant  vender  of 
small  wares  which  he  carries  with  him  for  sale.  City  of  Olney  v. 
Todd,  439 

20.  In  an  action  wherein  certain  defendants  were  charged  with 
violating  a  municipal  ordinance  by  peddling  in  a  given  city  without 
a  license,  this  court  holds  tliat  the  evidence  did  not  show  tliem  to  bo 
peddlers,  and  affirms  the  judgment  in  their  favor,     /d.,  439 

21.  A  municipality  Is  bound  to  keep  and  maintain  its  sidewalks 
'in  a  roiisonably  safe  and  suitable  condition  for  the  use  of  pedes- 
trians; and  a  failure  to  ]>erform  this  duty  is  negligence,  creating 
primary  liability  to  respond  in  damages  to  one  injured  by  reason 
of  such  negligence.     City  of  Murphysboro  v.  Woolseyy  447 

22.  Tliis  court  holds  that  tliere  is  nothing  in  the  contention  of 
defendant  in  the  case  presented,  that  it  is  not  liable  because  the 
mother  of  the  infant  injured,  [)ushed  it,  whereby  it  fell  from  the 
sidewalk,  the  evidence  not  establishing  such  contention,  it  appear- 
ing that  such  walk  was  not  protected  by  a  railing  or  other  guard, 
id.,  447 

23.  Tlie  suit  in  question  having  been  brought  by  a  child  to  recover 
damages  himself  for  injuries  received  by  hun,  the  negligence  or 
want  of  care  of  the  parent  in  charge  of  him  alleged  to  have  con-* 
tributed  to  the  accident  does  not  exonerate  tlie  defendant,  nor  bar 
the  plaintiffs  right  to  recover.     Id.,  447 

24.  Eleven  months  is  ample  time  for  a  municipality  to  ascertain 
that  one  of  its  sidewalks  is  unsafe,  and  to  put  it  in  proper  condition. 
Id.,  447 

25.  A  constitutional  provision  designed  for  the  protection  of  tax 
payers,  forbidding  the  incurring  of  any  indebtedness  by  a  city, 
directly  or  indirectly,  in  any  manner,  for  any  puriK«e,  beyond  a  cer- 
tain limit,  should  net  l)e  disregarded  or  evaded,  and  a  court  of  equity 
ought  not,  by  its  decree,  assign  and  appropriate  any  portion  of  city 
taxes  collected,  to  the  payment  of  the  forbidden  indebtedness.  Gris- 
wold  V.  City  of  East  St.  Louis,  4  0 

26.  It  will  be  presumed  that  a  gas  company  knew  of  such  consti- 
tutional provision  when  they  furnished  a  givt»n  municipality  light, 
and  that  if  the  limit  had  been  exce<^ed  by  creating  the  indebtedness 
for  such  services,  the  indebtedness  would  be  illegal  and  uncollectible, 
and  if  it  chose,  with  such  notice  and  knowledge,  to  furnish  lights  to 
the  city,  it  did  so  at  its  own  risk,  and  would  not  be  entitled  in  law  or 
equity  to  recover  any  part  of  such  debt.     Id,,  480 
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27.  If  in  such  case,  warrants —not  certificates — payable  from  a 
specific  appropriation  of  a  tax  levied,  but  not  collected,  were 
accepted  by  such  company  in  exchange  for  light  furnished,  or  to  be 
furnished,  it  would  amount  to  an  exchange  of  one  thing  for  anotlier, 
creating  no  debt  against  the  city,  but  in  full  payment  for  such  ser- 
vices,    /d.,  480 

MUTUAL  BENEFIT  ASSOCIATIONS— See  Insurance— Life,  1,  2,  3, 
4,  5. 

NEGLIGENCE— See  Carriers;    Master    and  Servant;   Railroads; 
Personal  Injuries. 

NEGOTIABLE   INSTRUMENTS— See    Mortgages,  6,  7;   Municipal 
Corporations,  17. 

1.  The  requirement  set  forth  in  Sec.  16,  Chap.  83,  R.  S.,  that  the 
payment  or  new  promise  shall  be  "  in  writing,"  does  not  apply  so  far 
as  to  require  the  evidence  of  it  to  be  so  preserved,  and  the  words  **  in 
writing  "  have  reference  alone  to  the  specified  new  promise  to  pay. 
Bowles  V.  Keaforj  98 

2.  In  case  part  payment  is  alleged,  the  trial  court  should  admit  all 
evidence,  written  or  verbal,  w^hich  tends  to  establish  payment.  It  is 
not  necessary  that  any  writings  to  establish  or  prove  such  facts  be 
signed  by  any  one,  so  that  they  are  evidence  of  transactions  actually 
taking  place  between  the  parties,  and  made  at  the  time  or  by  the  con- 
sent of  the  parties  to  be  charged.     Id. ,  98 

3.  Payments  on  a  note  made  after  the  statute  of  limitations  of  ten 
years  went  into  effect,  on  July  I,  1872,  would  not  operate  to  extend 
the  time  under  the  previous  statute  of  sixteen  years,  but  under  the 
new  statute.     Kluge  v.  Kiuge,  337 

4.  In  an  action  brought  upon  a  promissory  note  given  under  a 
certain  contract,  whereby  the  payees  agreed  to  indemnify  the  maker 
against  liability  as  guarantor  of  certain  bonds,  defendant  setting  up 
the  non-performance  of  the  condition  of  the  indemnifying  bond, 
this  court  holds  that  such  defense,  if  true,  would  be  no  defense  to 
the  case  presented;  that  the  demurrer  to  said  plea  was  properly  sus- 
taineti;  that  there  is  nothing  in  the  error  assigned  as  to  the  manner 
of  entering  judgment  herein,  and  that  the  same  must  stand.  Kamp 
V.  Branch  Crook* 8  Saw  Co.,  548 

5.  No  contingent  event  that  ynay  happen  after  the  transfer  of  a 
promissory  note,  can  affect  the  negotiability.    Ehrler  v.  Worthen, 

550 

6.  In  an  action  brought  to  recover  upon  a  promissory  note,  the 
plaintiff  being  the  indorsee  thereof,  the  same  being  given  for  one 
year's  rent  of  a  certain  farm  rented  under  a  five  years'  lease,  it  pro- 
viding that  in  case  of  damage  from  high  water  the  rent  should  be 
reduced  according  to  the  damage  done,  the  fact  being  that  no  dam- 
age from  such  cause  occurred  until  after  the  transfer  of  the  note, 
this  court  holds,  said  note  having  been  transferred  as  collateral 
security  for  an  indebtedness  less  than  its  face,  that  as  to  such  sum 
the  judgment  for  the  plaintiff  could  not  be  disturbed,  but  that  as  to 
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the  residue,  any  defense  could  be  interixxsed  as  to  the  assignee,  thiit 
could  have  been  raised  between  the  original  parties.     Id, ,  550 

NEW  TRIAL— See  Appeal  and  Error,  17,  20;  Contracts,  9. 

1.  It  not  appearing  that  any  ex(M?ption  was  taken  in  the  trial 
court  to  the  overruling  of  a  motion  for  a  new  trial,  this  court  will 
not  consider  certain  alleged  errors  assigned,  upon  appeal.  Order  of 
Iron  Hall  v.  Moore,  251 

NUISANCE— S^3  Injunctions,  11;  Railroads,  52. 

1.  The  liability  of  a  grantee  of  land  with  a  nuisance  upon  it,  for 
maintaining  the  same,  only  arises  after  notice  to  abate  it.  Wabash 
Railroad  Co.  v.  Saiulers,  436 

OFFICERS~See  Cori>orations,  1,  2,  3,  4,  5;  Principal  and  Surety, 
3;  Statutory  Bonds. 

1.  Wliere  a  pereon  sues  or  defends  in  his  own  right  as  a  public 
officer,  it  is  not  enough  that  it  shall  appear  that  he  is  an  officer  de 
facto.  It  must  also  be  made  to  appear  tliat  he  is  au  officer  dejure. 
Home  Ills.  Co.  v.  Tierney,  600 

2.  In  an  action  brought  by  an  alleged  boiler  inspector  of  the  city 
of  Chicago,  to  recover  fees  alleged  to  be  due,  the  testimony  of  such 
person  that  he  is  such  insix^ctor  should  not  be  admitted.  His  appoint- 
ment as  inspector  should  appear  by  the  production  of  evidence  show- 
ing that  tJie  same  was  in  conformity  with  the  ordinance  relatmg  to 
the  inspection  of  steam  bi  i'ers.     Id.,  600 

ORDINANCES— See  Dram  Shops,  6, 9;  Jurisdicttion,  1, 2. 3;  Master  ant) 
Servant,  20;  Municipal  Corporations,  19,  20;  Railroads;  Street 
Railways. 

PARTIES— See  Personal  Injuries,  9;  Railroads,  27. 

1 .  A  p>erson  being  a  party  to  the  record  in  a  given  case,  as  a 
menil)er  of  a  firm  named  and  not  dismissed  therefrom,  he  is  stiU  a 
party  to  the  record,  although  ptMiding  litigation  he  dissolves  connec- 
tion with  such  firm,  and  the  atU)rneys  who  appeared  for  the  firm 
continue  to  be  his  attorneys  of  record,  and  it  is  proper  to  require 
him  to  make  answer  to  cross-bills  in  such  case.  Robitison  Bank  v. 
Miller,  310 

PARTNERSHIP. 

1.  The  affidavit  in  question  being  defective  in  view  of  Sec.  7, 
Chap.  84,  R.  S. ,  this  court  holds  that  a  limited  partnership  was  not 
formed  in  the  case  presented.     Crouch  v.  First  Nat.  Bank,  574 

PATENT  LAW. 

1.  A  licensee  can  not  raise  the  question  of  the  validitN''  of  a  patent 
as  between  the  patentee  and  the  United  States,  where  such  license 
has  not  been  molested:  because  in  such  case  the  licensee  has  got  all 
he  bargained  for.     Charter  Gas  Eii{fine  Co.  v.  Cliarter,  36 

PAYMENT. 

1.  What  was  a  reasonable  time  in  which  to  make  a  payment  in 
a  given  case,  m  a  question  of  fact  for  tlie  jury.  Butler  v.  Wallbaum 
Sto}ie  and  Mining  Co.,  153 
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PEDDLERS— See  Municipal  Corporations,  19,  20. 

PERSONAL  IN  JURIES— See  Carriers,  2,  8 ;  Master  and  Servant  ; 
Municipal  Corporations  ;  Railroads, 

1.  Teatiinony  as  to  the  general  habits  of  deceased  as  to  care  and 
caution,  is  admissible  in  personal  injury  cases  only  where  no  wit- 
ness was  present  at  the  time  of  an  accident,  and  the  exact  manner 
in  which  the  death  occurred  can  not  be  made  to  appear  to  the  jury. 
C.  St,  P,  &  K,  C.  Ry,  Co,  v.  Anderson,  91 

2.  In  the  case  presented,  this  court  holds,  in  view  of  the  evi- 
dence, that  deceased  met  his  death  through  his  own  negligence. 
Id.,  91 

3.  In  an  action  brought  by  a  child  of  tender  years,  by  next 
friend,  to  recover  damages  for  a  personal  injury  alleged  to  have 
been  caused  by  negligence  of  defendants,  evidence  that  plaintiff's 
.  mother  was  pregnant,  was  admissible,  on  the  theory  that  plaintiff 
was  responsible  for  his  mother's  negligence,  on  which  tlieory  the 
case  was  tried,  to  show  that  the  mother  was  unable  to  give  her  child 
more  attention.    E.  J.  <Sb  E.  Ry.  Co,  v.  Raymondj  242 

4.  Whether  plaintiff,  in  such  action,  could  be  held  responsible  for 
her  parent's  negligence,  gwccre.    Id.,  242 

5.  A  street  contractor  having  knowledge  that  persons  passed 

along  a  street  which  he  was  engaged  upon  and  that  the  same  was 

in  a  dangerous  condition,  is  bound  to  erect  guards  at  dangerous . 

places,  or  display  cautionary  signals  to  give  notice  of  the  danger. 

Vieths  V.  Skinner,  325 

6.  A  stranger  seeing  people  traveling  upon  a  street  in  the  night 
time,  has  a  right  to  assume  that  the  same  is  reasonably  safe,  and  to 
go  ui)on  the  same,  but  must  use  ordinary  care.     Id. ,  325 

7.  The  question  whether  a  pei-son  was  using  ordinary  care  to 
avoid  injury  in  passing  along  a  street  at  thd  time  and  i)lace  of  re- 
ceiving a  given  injury  is  a  question  of  fact  to  be  determined  by  the 
jury.     Id.,  825 

8.  It  is  proper  in  an  action  against  persons  under  contract  with  a 
city  to  repair  and  improve  on^  of  its  streets,  to  recover  for  a  per- 
sonal injury  alleged  to  have  occurred  through  their  negligence,  ser- 
vice of  process  having  been  had  only  on  one  of  the  defendants,  to 
admit  the  contract  in  evidence,  in  order  to  show  the  control  exer- 
cised by  the  contractors  over  the  street  in  question,  and  their  con- 
nection with  the  performance  of  the  work  being  done,  and  such 
evidence  is  proper  in  a  proceeding  against  the  defendant  served 
only.     Id.,  325 

9.  In  an  action  on  the  case  to  recover  for  a  personal  injury  re-' 
suiting  from  the  negligence  of  several  persons,  the  plaintiff  may  sue 
all  or  some  of  the  parties  jointly,  or  on6  of  them  separately,  and 
when  the  declaration  charges  two  or  more,  and  one  only  is  served 
w^ith  process,  each  being  jointly  and  severally  liable,  it  is  not  en'or 
to  proceed  to  a  judgment  against  one  only,  nor  would  the  rule  be 
different  in  actions  ex  delicto,  if  all  the  defendants  had  been  served 
and  judgment  taken  as  to  one  only.    Id,,  325 
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10.  It  is  essential  to  the  right  of  recoveiy  in  a  personal  injury 
case,  that  the  person  injured  was,  at  the  time  of  the  accident,  in  the 
exercise  of  due  and  rea^ionable  care.  C.  C.  C .  <St  St.  L.  Ry,  Co.  v. 
Arbaughj  360 

PLEADING— See  Contracts,  3,  9,  11;  Railroads,  1,  52;  Variance,  1. 

PRACTICE— See  Appeal  and  Error,  4;  Principal  and  Surety,  2,  4; 
Replevin,  6. 

1.  The  right  to  poll  a  jury  may  be  waived;  in  the  absence  of  a 
rule  justifying  the  poihng  of  several  of  the  jui-y  upon  one  day  and 
the  balance  upon  a  subsequent  day,  such  action  would  be  improper. 
I>rda  V.  Schmidt,  267 

2.  This  court  likewise  holds  that  the  trial  court  properly  allowed 
complainant  to  file  an  amended  bill  after  the  evidence  was  intro- 
duced and  arguments  heard.     Koch  v.  Jioih,  4^)8 

3.  The  right  to  a  trial  by  an  impaitial  jury,  is  fundamental. 
The  law  pc^rmits  an  examination  to  ascertain  whether  or  not  the 
jurors  are  impartial,  as  between  the  litigants.  If  certain  facts  are 
ascertained  by  one  examination,  they  constitute  cause  of  challenge. 
The  field  of  intjuiry  is  not  limited,  however,  to  the  ascertainment  of 
these  facts  alone.     City  of  Vandalia  v.  Seihert,  477 

4.  Within  the  general  limits  of  propriety  and  pertinency,  the  ex- 
amining counsel  may  search  for  facts  that  will  reasonably  justify  a 
peremptory  challenge.  A  right  to  the  discretionary  exercise  of 
tliree  peremptory  cliallenges  in  civil  cases,  implies  a  corresponding 
right  of  entering  \\\X)n  aubject-matU^rs  of  inquiry,  within  the  rule 
above  prescribed,  which  might  lead  to  the  discovery  of  facts  that 
might  be  made  the  basis  for  the  intelligent  exercise  of  such  discre- 
tionary right,     /d.,  477 

5.  In  the  case  presented,  this  court  holds  as  error  the  refusal  to 
allow  defendant's  attorney,  in  the  examination  of  the  jury  prior  to 
its  acceptance,  to  ask  if  the  attorneys  for  the  plaintiff  were  at  such 
time  in  the  employ  of  any  juror  in  any  case  not  disposed  of.     /rf., 

477 

6.  In  the  case  presented,  this  court  holds  as  proper  the  granting 
of  leave  to  plaintiff,  after  the  evidence  was  closed,  and  while  the 
cause  was  being  argued  to  the  jury,  to  file  an  amended  coimt  to  the 
declaration  m,sf aw ^er  to  meet  the  evidence  introduced  touching  a 
h\ter  agreement,  no  claim  of  hardship  or  surprise  having  been  made 
by  the  defendant,  and  likewise  that  no  special  count  was  necessary; 
the  contract  being  at  an  end  and  nothing  remaining  but  to  pay 
money,  indebitatus  assumpsit  was  suflicient.  Mather  Electric  Co. 
V.  Matth£u%%  557 

PRINCIPAL  AND  SURETY— See  Contracts,  18. 

1.  In  an  action  of  debt  based  upon  a  bond  given  by  a  stone  com- 
pany, conditioned  to  furnish  building  material  within  a  certain  time, 
and  upon  certain  paj^ments,  a  breach  in  this  respect  being  alleged, 
this  court  holds,  that  as  a  claim  for  liquidated  damages  the  second 
count  of  the  declaration  was  bad;  that  the  tlih'd  count,  alleging 
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special  damages,  was  bad,  and  that  judgment  for  the  defendant  can 
not  stand.    Butler  v.  Wallhaum  Stone  <&  Mining  Co.,  158 

2.  An  action  brought  in  the  name  of  the  people  of  the  State  for 
the  use  of  a  given  county,'  on  the  official  bond  of  a  county  collector, 
to  recover  for  alleged  breaches  of  the  conditions  thereof,  is  not  a 
case  relating  to  the  revenue  intended  by  the  legislature  to  be  em- 
braced within  the  scope  and  meaning  of  section  88  of  the  Practice 
Act,  nor  is  it  a  case  wherein  the  State  is  interested  as  a  party  or 
otherwise.  The  State  is  merely  a  nominal  party  plaintiff,  but  is  not 
interested  in  the  case  as  a  State.    People  v.  Gillespiey  523 

3.  When  an  officer  has  received  money,  which,  by  the  terms  of 
the  law  prescribing  his  duties,  he  is  required  to  dispose  of  in  a  spec- 
ified mode,  by  a  particular  time,  and  fails  to  do  so,  to  avoid  liability 
he  must  account  for  its  proper  and  legal  disposition.     Id. ,  523 

4.  The  cases  embraced  within  the  meaning  of  Sec.  88  of  the 
Practice  Act,  are  those  only  in  which  the  question  of  the  legality  of 
an  assessment  or  levy  of  a  tax  is  directly  in  issue,  or  the  liability  of  a 
person  or  persons,  or  of  a  corporation,  to  pay  a  tax  levied,  is  denied, 
and  such  liability  is  the  question  submitted  for  adjudication.     Id. , 

533 

5.  The  Appellate  CJourt  has  jurisdiction  qt  an  action  upon  an  offi- 
cial bond  where  the  legality  of  a  given  tax,  or  whether  money 
received  is  a  tax,  is  brought  up  collaterally  in  defense,  as  in  the  case 
presented.     Id.,  522 

6.  A  county  collector  and  his  sureties  can  not  be  heard  to  say  that 
a  tax  levy  was  not  properly  made,  or  the  tax  collected  without 
proper  authority.  Such  tax  being  collected  by  the  collector,  by  vir- 
tue of  his  office,  it  is  his  duty  to  report  and  account  for  the  same, 
and  charge  it  to  himself  as  treasurer,  the  county  being  under  town- 
ship organization.     Id.f  522 

QUO  WARRANTO— See  Street  Railways,  9,  10. 

RAILROADS— See  Carriers;  Highways,  1,  2;  Personal  Injuries. 

1.  In  an  action  brought  to  recover  from  a  railroad  company  for 
the  death  of  person  alleged  to  have  been  occasioned  through  its 
negligence,  this  court  holds  that  although  the  thu'd  count  of  the 
declaration  filed,  charging  that  the  train  in  question  was  run  at  a 
**  great  and  unlawful  state  of  speed,"  in  contravention  of  a  munici- 
pal ordinance,  was  subject  to  demurrer,  that  it  was  nevertheless 
sufficient  to  show  that  the  plaintiff  relied  as  a  ground  of  recovery 
upon  an  ordinance,  and  the  running  of  the  train  at  greater  speed 
than  allowed  thereby,  whereby  such  death  was  occasioned;  the 
fact  being  that  the  section  of  the  ordinance  was  set  out  in  full  in  the  ' 
count,  and  issue  having  been  taken  on  the  charges  made  as  a  basis 
of  liability,  plaintiff  had  a  right  to  prove  them.  A.,  T,  <&  S.  F,  R. 
R.  Co.  V.  Feehan,  66 

2.  It  is  proper  in  such  case  to  exclude  the  testimony  of  a  witness 
at  the  coroner's  inquest,  he  testifying  differently  upon  trial,  and  ad- 
mitting and  explaining  his  action,  no  statement  claimed  to  have 
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been  made  at  such  inquest,  and  not  admitted  by  him,  being  in  conflict 
with  his  testimony  as  given  on  the  trial.     Id.,  66 

3.  Tlie  issues  in  the  case  presented,  involving  the  question  of  care 
on  the  part  of  the  deceai^ed,  evidence  of  the  location  of  an  elevator, 
box  car,  stock  yards,  coal  shed  and  com  crib,  on  the  railroad  grounds, 
aifectmg  the  view  of  the  train  approaching  the  crossing,  was  ad- 
missible uix)n  that  issue  as  descriptive  of  the  place  where  the  ac- 
cident occurred,  to  enable  the  jury  to  determine  whether  he  did,  or 
could,  see  the  approaching  train.     Id.,  66 

4.  The  fact  being  established  in  the  case  presented  that  the  de- 
fendant at  the  time  of  the  accident  was  violatmg  the  ordinance  by 
running  at  an  excessive  speed,  the  presumption  was  that  the  killing 
arose  through  such  negligence,  there  being  nothing  to  show  that  the 
accident  would  have  happened  in  case  the  train  had  been  run  in 
obedience  to  the  ordinance  or  that  it  was  due  to  some  other  cause 
than  the  negligence  of  defendant  in  that  regard.     Id.,  66 

5.  In  case  of  a  wrongful  failure  and  refusal  to  stop  a  railroad 
train,  a  party  injured  thereby  may  recover  all  such  damage  as  he 
might  suffer  by  reason  of  that  act.  C,  R,  I.  <fc  P.  Hy,  Co.,  v. 
Koehler,  147 

6.  Acts  touchmg.the  assisting  of  passengers  upon  and  from  trains 
are  not  within  the  apparent  scope  of  the  powers  of  a  station  agent. 
Their  duties  do  not  authorize  any  inference  upon  the  part  of  the 
public  that  they  are  authorized  to  give  directions  to  passengers  in 
getting  on  or  off  cars.     Id. ,  147 

7.  Pei"sons  are  presumed  to  have  knowledge  of  the  law  prohibiting 
the  boarding  of  trains  while  in  motion.     Id.,  147 

8.  A  pereon  can  not  recover  for  any  injury  occasioned  by  neg- 
ligence merely,  which  would  have  been  avoided  by  the  exercise  of 
ordinary  care  on  his  part.     Id,,  147 

9.  While  a  plaintiff,  who  is  in  the  exercise  of  ordinary  care,  may 
be  guilty  of  slight  negligence,  a  want  of  ordinary  care  on  his  part 
would  constitute  such  negligence  as  would  preclude  a  recoveiy. 
Id.,  147 

10.  In  an  action  brought  to  recover  for  personal  injuries  alleged 
to  have  been  occasioned  through  obeying  the  instruction  of  a  station 
agent  directing  plaintiff  to  board  a  moving  freight  train,  this  court 
holds  that  such  direction  was  not  within  the  real  or  apparent  scope 
of  the  authority  of  such  agent,  and  that  the  judgment  for  the 
plaintiff  can  not  stand.     Id,,  147 

11.  The  obligation  resting  upon  railroad  corporations  to  con- 
struct farm  crossings,  when  and  where  the  same  may  become  neces- 
sary for  the  use  of  proprietors  of  adjoining  lands,  is  purely  statutory; 
where  a  new  right  is  given  by  statute  and  the  relief  for  its  violation 
specified,  the  remedy  must  be  enforced  in  the  mode  pointed  out  by 
the  statute.     C,  M.  <&  N.  R.  R.  Co.  v.  Eichmann,  156 

12 .  A  lessor  railroad  company  is  not  liable  for  trespasses  committed 
by  the  servants — over  whom  it  has  no  control — of  the  lessee  company, 
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committed  in  connection  with  repairing  the  right  of  way;  nor  for 
damages  arising  from  culverts  getting  out  of  repair  after  the  road 
was  turned  over  to  the  lessee  company.    Id.,  156 

13.  In  an  action  brought  to  recover  from  a  lessor,  a  railroad 
company,  for  damage  to  farm  lands  alleged  to  have  been  occasioned 
through  insufficiency  of  culverts  in  its  right  of  way,  this  court  holds, 
in  view  of  the  evidence,  and  the  fact  that  the  damages  allowed  for 
the  plaintiff  were  grossly  excessive,  that  the  judgment  in  his  favor 
can  not  stand;  and  further,  that  the  true  rule  of  damages  in  this 
case  was  compensation  for  the  loss  of  the  crop  for  1890,  the  rental 
value  of  the  land  until  restored  to  fertility,  and  the  labor  and  ex- 
pense necessary  to  restore  it.  Evidence  as  to  condition  and  behav- 
ior of  culverts,  since  date  of  lease,  is  admissible  in  such  case.   Id., 

156 

14.  In  the  absence  of  any  agreement  a  railroad  company  is  not 
bound  to  furnish  any  better  side  tracks  than  such  as  ai*e  in  general 
use,  and  it  is  proper  in  personal  injury  cases,  where  injuries  are 
alleged  to  have  occurred  through  defective  side  tracks,  to  admit  evi- 
dence going  to  show  that  the  tracks  in  question  were  constructed 
and  kept  in  the  usual  and  customary  manner.  A.  T.  <&  S,  F.  E.  H, 
Co.  V.  Alsdurf,  200 

15.  Railroad  brakemen  must  be  held  to  understand  the  ordinary 
hazards  attending  their  employment  and  to  voluntarily  take  upon 
themselves  those  hazards  when  they  enter  upon  their  duties.    Id. , 

200 

16.  To  build  a  depot  platform  in  such  manner  between  tracks  as 
to  compel  a  passenger  to  stand  dangerously  near  a  train  is  negligence, 
for  which  a  company  is  liable  in  case  of  injury;  but  where  such 
platform  is  of  sufficient  width  to  afford  plenty  of  room  for  safety,  it 
is  not  negligence  to  so  build  it  that  the  nearest  edge  to  the  track 
could  not  be  occupied  in  safety  as  a  standing  place  while  a  train  is 

'    passing.     C,  B.  cfc  Q.  M.  R.  Co,  v.  Alahara,  208 

17.  Ordinary  prudence  requires  that  a  person  standing  on  such 
platform,  waiting  for  a  train,  should  give  reasonable  attention  to  his 
surroundings.  He  can  not  recover  where  he  becomes  so  abstracted 
in  thought  as  to  be  obhvious  to  liis  surroundings  and  is  thereby  in- 
jured.   Id.,  208 

18.  Testimony  of  the  plaintiff  in  an  action  brought  to  recover  for 
damage  arising  from  the  flooding  of  lands  through  the  negligence  of 
another,  setting  forth  that  a  certain  flood  occurred  in  1887  or  1888,  is 
admissible  under  an  allegation  that  it  occurred  in  1887.  St.  L.fA.<S; 
T.  H.  R,  R.  Co.  V.  Winkelmann,  276 

19.  In  the  construction  of  bridges  and  trestles  crossing  natural 
streams,  and  the  approaches  thereto,  railroad  companies  must  so  con- 
struct them  that  they  will  not  obstruct  the  natural  ^ow  of  water. 
Id.,  276 

20.  Whether  the  trestle  in  a  given  case  constituted  an  obstruction 
to  the  natural  flow  of  the  water  by  reason  of  which  tlie  flooding 
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occurred,  or  whether  the  flowage  increased  by  reason  of  the  manner 
of  construction  of  the  trestle,  are  questions  of  fact  in  a  given  case  for 
the  jury  to  determine.     Id,,  276 

21.  In  proceedings  involving  the  condemnation  of  private  proi>- 
erty  for  railroad  purposes,  the  profile  of  the  proposed  road  is  an  im- 
portant element  in  determinmg  the  damages,  and  is,  when  in  evi- 
dence, the  controlling  evidence  as  to  the  plan  of  construction  of 
the  road,  and  if  this  be  changed  so  as  to  inflict  greater  injury  on  the 
land  owner,  he  can  recover  for  the  increased  damages.  C.  P.  <Sr  Sf, 
L,  R.  R.  Co.  V.  Brinkinan,  287 

22.  If  a  road  is  constructed  in  accordance  with  the  profile  offered  in 
evidence  on  condemnation  proceedings,  and  no  change  is  made  in 
the  plans  and  profile  so  offered,  no  re<*overj'^  can  be  had  in  an  action 
on  the  case,  by  reason  of  a  mistake  of  the  jury  in  determining 
the  amount  of  damage,  or  by  reason  of  a  failure  to  allow  a  sufficient 
sum  as  damages  to  contiguous  lands,  or  a  compensation  for  lands 
taken,  nor  by  a  wrong  description  of  the  profile,  where  it  is  open 
aUke  to  be  described  by  witnesses  offered  by  the  railroad  company , 
or  by  the  laud  owner,  and  all  damages  consequent  on  the  construc- 
tion of  the  road,  in  accordance  with  the  implieii  agreement  made  by 
the  company  that  it  would  be  constructed  according  to  the  profile, 
when  it  is  so  constructed,  ai'e,  by  the  condemnation  proceedings,  res 
adjudicata,    Id.y  287 

23.  Damages  arising  from  the  piling  up  of  earth  excavated  from 
road  bed  and  ditches,  is  an  element  that  n\ay  ordinarily  be  taken 
into  consideration  by  the  jury  in  determining  the  damages  in  con- 
demnation proceedings.     Id.,  287 

24.  Where  a  profile  was  in  evidence  and  the  road  was  constructed 
in  accordance  with  it,  the  verdict  of  the  jury  can  not  be  disturbed, 
although  an  engineer  of  the  company  had  stated  falsely  to  the  jury 
when  viewing  the  premises,  or  upon  the  stand,  that  the  grade  of  the 
road  would  be  different  frotn  what  it  turned  out  to  be.     Id.,        287 

25.  In  a  pereonal  injury  case,  it  is  error  to  admit  in  evidence  the 
tt*stimony  of  persons  who  placed  an  manimate  object  upon  a  rail- 
road track,  as  to  the  distance  at  which  it  could  be  seen  and  its  char- 
acter distinguished,  the  circumstances  and  surrountlings  being 
entirely  different  from  those  that  existed  ai  the  time  of  a  given  acci- 
dent.    C.  d-  A.  R,  R.  Co.  V.  Logue,  292 

26.  An  instruction  setting  forth  that  an  omission  to  ring  the  beU 
or  sound  the  whistle  in  a  given  case  was  neg^gence,  should  not  be 
given  unless  it  appears  that  such  omission  was  in  some  measure  the 
cause  of  the  injury,     /d.,  292 

27.  An  infant  brother  or  sister  of  an  infant  killed  through  the 
alleged  negligence  of  a  railroad  company,  bom  a  short  time  after 
the  accident,  is  heir  in  an  action  brought  to  recover  therefor.  Id.,  292 

28.  It  can  not  be  considered  to  be  contributory  negligence  for  a 
passenger  on  a  railway  train  to  take  hold  of  the  brake  wheel  of  a  car, 
as  he  comes  upon  the  platform  thereof.  C.  C.  C.  &  St.  I*,  Ry.  Co. 
V.  McIIenry,  801 
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29.  If  such  brake  is  dangerous  to  persons  leaving  or  entering  a 
given  car,  recovery  may  be  had  for  injuries  suffered  through  the 
use  thereof,    /d.,  801 

30.  While  a  railroad  company  is  not  required  to  carry  passen- 
gers on  its  freight  trains,  it  may  do  so;  and  when  it  is  in  the  habit 
of  carrj'ing  passengers  on  a  train  starting  at  a  particular  time,  it 
iini)Iiedly  invit3s  passengers  thereon,  and  where  a  caboose  is  left  on 
a  side  track  shortly  before  a  given  freight  train  is  to  leave,  and  is 
left  open  at  a  point  where  passengers  have  been  in  the  habit  of 
boarding  it,  the  company  nnpiiedly  invites  passengers  to  enter  the 
same.    L  C  R,  R.  Co.  v.  Axley,  807 

31.  If  such  company  accepts  passengers  on  a  freight  train  it  is 
held  to  the  same  degree  of  care  as  on  a  passenger  train,  except  that 
the  passenger  must  assume  the  usual  ordinary  risks  arising  from 
and  incident  to  that  method  of  travel,  and  when  a  passenger  on 
such  train  is  injured  by  reason  of  the  neghgence  of  the  company, 
and  at  the  time  he  is  using  due  care  and  caution,  he  may  recover. 
Id.,  307 

32.  The  injury  in  question  having  occurred  while  the  train  in 
question  was  being  made  up,  and  before  the  conductor  had  pro- 
ceeded to  collect  fares,  this  court  holds  that  there  is  nothing  in  the 
contention  that  the  plaintiff  was  guilty  of  fraud  in  failing  to  dis- 

*  close  her  age,  no  questions  having  been  asked  touching  the  same. 
Id.,  307 

33.  A  railroad  company  is  not  bound  to  fence  its  tracks  at  points 
within  th?  switch  limits  of  stations  where  freight  is  received  and 
discharged.  No  recovery  can  be  had  for  the  death  of  the  cow  in  the 
case  presented,  it  having  occurred  at  such  place.  C.  C.  C.  <fc  St.  L. 
Ry.  Co.  V.  Roper,  320 

34.  In  an  action  brought  to  recover  for  damages  alleged  to  have 
been  occasioned  by  fire,  set  by  sparks  from  a  locomotive,  where  it 
is  shown  that  such  sparks  set  the  fire,  a  prima  facie  case  is  estab- 
lished for  the  plaintiff,  and  the  burden  is  cast  upon  the  defendant 
to  rebut  the  Uability.     St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Strotz,      342 

85.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgment  for  the  plaintiff  in  tlie  case  presented,  wherein  it  w^as 
sought  to  recover  for  damages  caused  by  such  a  fire.     Id.,  843 

36.  Every  statute  imposing  a  duty  upon  one  person  for  the  benefit 
of  another,  implies  the  existence  both  of  a  liability  and  a  remedy, 
though  none  is  specifically  provided,  where  an  injury  results  from  the 
failure  to  perform  such  duty.     O.  <fc  M.  Ry.  Co.  v.  McGeliee,  348 

37.  Where,  after  a  farm  crossing  has  been  put  in,  it  is  removed, 
and  not  replaced,  by  the  company,  so  that  a  landed  proprietor  can 
not  cross  the  railroad  track  at  any  place  reasonably  convenient  to  his 
property,  an  action  at  common  law,  based  upon  the  statutory  duty 
of  the  company,  will  lie  for  damages  sustained  thereby,  and  the  bur- 
den is  on  the  plaintiff,  in  such  case,  to  show  what  amount  of  dam- 
ages was  caused  by  such  act.    Jd.,  848 
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88.  In  case  of  the  removal  of  such  crossing,  crops  in  fields  usually 
approached  thereby,  should  be  cared  for  and  harvested,  and  the  dam- 
agt^  should  be  limited  to  the  additional  expense  occasioned  by  such 
removal.     Id. ,  348 

39.  If  servants  of  a  railroad  company  knew  that  a  passenger  on 
one  of  its  trains  was  in  a  state  of  unconsciousness,  through  intoxica- 
tion, and  knew  that  while  in  tliat  condition  he  was  sitting  on  the 
rear  steps  of  the  last  car  of  said  train  while  the  same  was  in  motion, 
and  permitted  him  to  remain  there,  whereby  he  fell  off  and  was 
killed,  the  company  is  liable  in  damages.  St  L.,  A.  <&  T.  H.  R,  R. 
Co.  v.  C'arr,  353 

40.  The  law  does  not,  however,  as  a  rule,  impose  the  duty  on  rail- 
road companies  to  protect  their  passengers,  while  on  their  trains, 
from  the  passenger's  own  negligence.  Their  duty  is  to  furnish  a  safe 
and  convenient  mode  of  transportation,  of  which  tlie  passenger  is  to 
avail  himself,  and  then  safely,  in  that  mode,  to  transport  him. 
They  do  not  have  to  watch  the  doors  or  windows  to  prevent  passen- 
gers from  jumping  or  falling  off  their  trains.     Id. ,  353 

41.  If  a  pa.ssenger  voluntarily  becomes  intoxicated,  the  law  does 
not  impose  the  duty  on  the  common  carrier  to  place  a  guard  over . 
such  passenger  to  prevent  him  from  injuring  himself,  or  placing 
himself  in  a  place  of  danger,     /d.,  353 

42.  In  the  caso  presented,  this  court  holds  that  no  evidence  w^s 
introduced  to  show  negligence  on  the  part  of  any  agent  of  the  com- 
pany, which  would  create  a  liability  or  uphold  tlie  judgment  in 
plaintiff's  favor,     /(i.,  353 

43.  In  an  action  brought  to  recover  for  the  death  of  a  person  at  a 
railroad  crossing,  it  being  alleged  that  the  same  was  caused  by  the 
defective  condition  thereof,  this  court  holds,  in  view  of  the  evidence, 
that  the  same  was  occasioned  by  her  own  negligence,  and  that  the 
judgment  against  the  company  must  be  reversed.  C.  C  C.  <fc  St.  /. 
Ry.  Co.  V.  Arhaughy  30«J 

44.  In  actions  brought  to  recover  from  a  railroad  company  for 
injury  to  growing  crops  through  flooding,  the  court  holds  as  erroneous 
the  rejection  of  certain  expert  evidence  offered  by  the  defendant, 
and  tliat  the  judgments  against  it  can  not  stand.  O.  &  M.  R,  R.  v. 
Schmidt,  383 

45.  Par.  68,  Chap.  114,  Starr  &  C.  111.  Stats.,  touching  signals,  is 
applicable  only  to  cases  where  persons  are  approaching  and  about  to 
pass  over  a  highway  crossing,  and  not  to  persons  upon  roadways 
parallel  with  the  railroad  line,  not  intending  to  cross  the  same.  L. 
E.  db  St.  L.  Con.  R.  R.  Co.  v.  Lee,  384 

46.  Tlie  words  "  terminal  facilities,"  as  understood  by  those  oper- 
ating railroads,  do  not  include  tracks  other  than  those  used  in  mak- 
ing up  trains.     J.  L.  &  S.  V.  L.  Ry.  Co.  v.  L.  <&  N.  R.  R.  Co.,       414 

47.  In  the  case  presented,  this  court  holds  that  a  track  named, 
was  not  a  part  of  plaintiff's  terminal  facilities,  and  that  switching 
cars  over  it  to  and  from  certain  cai' shops,  was  a  service  separate  and 
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distinct  from  those  services  mentioned  or  included  in  the  contract 
sued  on,  and  that  the  plaintiff  is  entitled  to  recover  the  amount  such 
separate  service  was  reasonably  worth.    Id.,  414 

48.  This  court  likewise  holds  that  the  evidence  in  the  case  pre- 
sented warranted  the  jury  in  finding  that  defendant  road  was  the 
successor  of  the  original  lessee,  and  operated  its  trains  over  plaint- 
iff's track,  had  the  benefit  of  plaintiff's  franchise,  and  the  use  of  its 
depots  and  terminal  facilities,  and  was  furnished  by  plaintiff  with 
labor,  materials  and  supplies,  in  the  same  manner  its  predecessor 
had  been  supplied,  and  that  plaintiff  was  entitled  to  recover  therefor; 
and  further,  that  under  the  common  counts  the  plaintiff  was  not 
bound  to  prove  a  special  contract,  in  order  to  recover  a  reasonable 
price  for  the  use  and  occupation  of  its  property.     Id. ,  414 

49.  This  court  likewise  holds,  that  if  plaintiff  and  defendant  recog- 
nized, and  acted  under  the  contract  in  question  as  a  valid  and  binding 
contract  between  them,  during  the  time  defendant  used  and  occu- 
pied plaintiff's  property,  no  formal  assignment  of  the  same  was  nec- 
essary to  a  recovery  under  it  by  the  plaintiff  for  a  breach  of  its  con- 
ditions,   /d.,  414 

50.  Par.  5.  Sec.  20,  Chap.  114,  R-S.,  applies  to  roads  constructed 
after  that  act  went  into  effect.     Wahaah  Railroad  Co.  v,  Sanders, 

436 

51.  It  can  not  be  held  that  damaging  of  lands  by  overflowing 
them  is  a  "takin<("  within  the  meaning  of  the  Constitution  and 
therefore  one  owning  the  hinds  may  not  have  such  damages  assessed 
as  for  a  *'  taking"  as  against  any  one  owning  the  road.  'Id.,        436 

52.  Under  the  rule  that  the  pleading  is  to  be  taken  against  the 
pleader  it  can  not  he  assumed,  in  the  case  presented,  that  the  defend- 
ant created  the  nuisance  by  the  construction  of  the  railroad,  or  was 
re(iuired  to  abate  it,  the  declaration  averring  a  nuisance  consisting 
of  the  maintenance  of  an  insufficient  culvert  across  an  arm  of  a 
stream,  whereby,  during  a  freshet,  coal  slack  was  deposited  on  plaint- 
iff's land,  there  being  no  averment  as  to  when  or  by  what  railroad 
company  the cuhert  and  embankment  were  constructed,  or  that  ap- 
pellant was  notified  to  abate  the  same,  said  slack  having  been  washed 
from  the  embankment.    Id.,  436 

53.  A  railroad  (company  is  not  bound  to  pay  the  bill  of  a  physician 
attending  an  injured  employe  at  the  instance  of  another  employe, 

,  unless  the  latter  was  authorized  to  engage  the  physician,  or  such 
act  was  subsequently  ratified  by  tlie  company.  St.  L.,  M.  B.  T. 
My.  Co.  V.  Wiggins,  474 

54.  Whether  or  not  a  person  bringing  suit  against  a  railroad 
company  to  recover  for  personal  injury  alleged  to  have  been  caused 
through  its  negligence,  was  injured  by  reason  of  an  aiK)plectic  attack 
brought  on  through  his  own  imprudence,  is  a  question  of  fact  for 
the  jury  in  a  given  case.     O.  &  M.  Ry.  Co.  v.  Allender^  484 

55.  If  a  passenger  is  injured  through  boarding  a  moving  train,  a 
sufficient  stop  having  been  made  for  him  to  have  boaidud  it  in 
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safety,  such  act  constitutes  contributory  negligence  and  bars  a  re- 
covery. Proof  that  others  had  frequently  boarded  trains  with 
knowledge  of  servants  of  the  compmny  operating  the  train  after  the 
fact  without  proof  of  encouragement  so  to  do,  would  not  prove  cus- 
tom or  license.    Id,,  484 

56.  A  person  voluntarily  boarding  a  train  by  mounting  the  front 
platform  of  the  express  car  therein,  with  the  knowledge  that  such 
car  is  in  the  exclusive  control  of  the  express  company,  can  not  place 
the  railroa*!  company  in  tlie  position  of  being  legally  required  to  do 
an  act  whicli  he  knew  it  had  no  legal  right  to  do,  viz.,  see  that  the 
front  door  of  such  car  was  unlocked,  so  that  plaintiff  could  pass 
through  such  car  in  order  to  reach  a  passenger  coach  in  its  rear,  and 
this  would  not  be  tlie  law,  even  if  the  contractual  and  legal  relation 
of  passenger  existed  at  the  time.    Id.,  484 

57.  Such  contract  ia  subject  to  modification  and  change  by  the 
agreement  or  acts  of  the  parties.  It  implies  that  a  passenger  will 
present  himself  in  the  usual  and  ordinary  way,  as  known  to  him 
and  provided  by  the  company,  to  take  passage  on  its  train,  and  tlius 
obtain  the  full  accommodation  and  safety  to  bis  person  that  was 
secured  by  the  contract.    Id.,  484 

58.  A  person  voluntarily  going  upon  the  front  platform  of  the 
exj^n^ss  car  in  a  given  train,  takes  upon  himself  tlie  hazards  of  his 
voluntary  act,  which  im(X)60S  upon  him  tlie  exercise  of  a  degree  of 
care  commensurate  with  the  risk  voluntarily  assumed  in  the  ordi- 
nary and  usual  running  of  tlie  train,  he  knowing  such  car  to  be  in 
the  exclusive  conU'ol  of  the  express  messenger.     Id.,  484 

59.  An  engineer  ordinarily  has  no  right  by  his  invitation  to  a  per- 
son to  board  his  train,  to  create  the  relation  of  passengership.    Id. , 

484 

60.  In  an  action  brought  to  recover  from  a  railroad  company,  for 
injury  to  fruit  trees,  bushes  and  vines  by  fire  communicated  by 
sparks  from  a  locomotive  engine,  it  is  pn)iier  to  prove  on  ti*ial  the 
damage  to  the  real  estate  by  sucli  fire,  by  showing  the  difference  in 
value  before  and  after  tlie  same.  L.  E.  <&  St.  L.R.  R.  Co.  v.  Spen- 
cer, 503 

61.  To  satisfy  the  requirements  of  the  law  with  respect  to  spark 
arresters  and  similar  appliances,  they  must  not  only  be  of  tlie  most 
approved  kind,  but  must  be  kept  in  suitable  and  good  repair  to  effect 
the  purpose  for  wliich  tliey  are  designed  and  used.    Id.,  503 

62.  A  railroad  company  owes  no  statutory  duty  to  a  trespasser 
upon  its  track.  If  injured  there  can  be  no  recovery,  unless  the  in- 
jury was  willfully  or  wantonly  inflicted,  or  the  negligence  was  so 
reckless  or  negligent  in  its  character  as  in  law  to  amount  to  wanton- 
ness.   Eggman  v.  St.  L.,  A.  &  T.  H.  R.  R.  Co.,  507 

63.  The  fact  that  the  portion  of  a  track  where  a  person  was 
injured  was  habitually  used  by  pedestrians,  does  not  change  the  rel- 
ative rights  or  obligations  of  one  injured  while  on  the  track,  or  those 
of  the  company;  such  person  will  still  be  a  trespasser,    /d.,        507 
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64.  A  failure  to  comply  with  Sec.  90,  Chap.  114,  R  S.,  touching 
the  rear  brakeman  of  a  train  remaining  in  his  place,  is  negligence, 
for  which  a  liability  would  arise  for  an  injury  resulting  therefrom 
to  a  person  in  the  exercise  of  ordinary  care,  but  is  no  evidence  of  a 
reckless  disregard  of  human  life.  It  would  not  amount  to  wanton- 
ness.   Id.,  507 

65.  A  railroad  company  does  not  owe  any  statutory  duty  as  to 
signals  to  a  person  on  its  track  within  eighty  rods  of  a  highway 
crossing.    Id,,  507 

66.  The  protection  and  shield  of  the  law  extends  to  those  igno- 
rant of  its  provisions  as  much  as  to  those  most  learned  in  it.  L.  N. 
A.  cfc  C,  By,  Co.  V.  Bed,  662 

67.  What  constitutes  due  care,  ordinary  care,  diligence  or  neg- 
ligence depends  very  largely  upon  the  circumstances  of  each  partic- 
ular case.    Id.,  662 

68.  Railroad  companies  may  be  presumed  to  know  the  condition  of 
the  crossings  over  which  they  run  their  trains,  and  if  they  see  fit  to 
^operate  them  in  cities  at  places  where  statutory  obligation  to  have 
the  public  right  of  way  safe,  has  been  neglected,  they  must  at  least 
be  held  bound  to  exercise  such  diligence  as  the  safety  pf  persons  at 
the  unsafe  public  way  demands.    Id.,  662 

69.  In  an  action  against  a  railroad  to  recover  for  the  death  of  a 
person  named,  this  court  holds  that  the  evidence  justified  the  find- 
ing that  but  for  the  negligent  failure  of  such  company  to  keep  the 
crossing  where  the  accident  occurred,  safe  as  required  by  the  stat- 
ute, such  accident  would  not  have  occurred,  and  that  deceased  was 
killed  by  a  train  operated  by  a  certain  road.    Id,,  662 

REAL  PROPERTY— See  Appellate  Court— Jitrisdiction  of;  Forcible 
Entry  and  Detainer;  Landlord  and  Tenant;  Mechanics'  Liens; 
Mortgages;  Municipal  Corporations,  12, 13^  14;  Railroads,  13, 
20,  21,  22,  23,  24,  44,  51;  Sales,  6,  7,  8;  Trust  Deeds;  Way. 

1.  This  court  affirms  the  judgment  for  the  plaintiff,  in  an  action 
brought  under  an  alleged  contract  for  the  sale  of  real  estate,  the 
evidence  being  conflictinjg,  and  no  question  of  law  being  involved. 
LjpnanY,  Otley,  82 

2.  A  parol  reservation  of  a  crop  can  not  stand,  in  view  of  the 
conveyance  by  warranty  deed  of  the  land  in  question,  the  same  con- 
taining no  reference  to  such  reservation.     Carter  v.  Wingard,     296 

3.  A  license  by  parol,  may  be  given  to  remove  a  crop  from  land 
owned  by  the  licensor,  and  the  severing  thereof  from  the  soil  before 
the  revocation  of  the  license  by  the  hcensor  estops  the  latter  from  so 
revoking.    Id,,  296 

4.  While  one  tenant  in  common  may  bring  trover  to  recover 
the  value  of  his  interest  in  a  crop  converted  by  his  co-tenant,  w^hen 
such  action  is  brought,  it  is  recognition  of  the  relation  that  exists 
between  them.     Td.,  296 

5.  The  action  in  the  case  presented,  being  brought  to  recover  a 
certain  share  of  a  given  crop,  the  plaintiff,  by  asserting  a  tenancy, 
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recogniied  the  existence  of  the  relation  between  ]iiniself  and  the 
defendant,  and  the  latter  having  deUvered  the  share  to  which  the 
former  was  entitled,  the  judgment  against  the  former  can  not  be 
disturbed.    Id.,  296 

6.  The  owner  of  land,  or  one  holding  it  under  a  lease,  may  plat 
the  same  for  purposes  of  subdivision  and  subletting,  or  sale  of 
the  interest  of  one  so  holding  the  same,  and  when  done  by  a  It^ssee, 
such  platting  can,  in  no  manner,  affect  the  title  or  create  a  dedica- 
tion of  any  part  thereof  to  the  public,  and  where  so  platte<l  by  the 
lessee  for  purposes  of  description,  one  taking  a  lease  under  such 
lessee  may  acquire  any  title  that  he  could  convey,  and  the  descrip- 
tion by  plat  is  a  sufficient  description.     Sejcton  v.  Carley,  316 

7.  An  outstanding  title  to  defeat  a  clear,  connected  title  in  an- 
other, must  be  superior  thereto,  giving  the  holder  of  the  former  the 
right  of  immediate  entry.     7d.,  316 

8.  In  an  action  of  ejectment  brought  to  recover  possession  of  a 
leasehold  interest  in  certain  lots,  the  same  being  a  portion  of  what 
are  known  as  Cahokia  Commons,  this  court  holds,  in  view  of  the 
evidence,  that  a  lease  involved  could  not  be  considered  forfeited,  no 
demand  for  rent  having  been  made,  and  that  the  judgment  for 
the  plaintiff  must  be  affirmed.     Id.,  316 

9.  In  view  of  the  evidence,  this  court  declines,  in  the  case  pre- 
sented, to  interfere  with  the  decree  for  the  complainant,  granting  a 
vendor's  lien  on  certain  real  estate  for  certain  unpaid  purchase 
money.     Koch  v.  Roth,  458 

10.  In  an  action  brought  to  recover  for  injury  done  real  property, 
through  building  a  railroad  embankment  in  front  thereof,  tliis  court 
holds  that  tliere  is  nothing  in  the  contention  that  plaintiff  is  bound 
to  prove  title  in  fee  simple,  rnider  the  averment  that  she  was  the 
owner  and  possessor  of  the  lot;  and  that  it  would  be  enough  if  she 
proved  she  was  in  possession  thereof,  and  was  m jured  in  her  peace- 
able possession,  and  thus  damaged  by  a  wrong-doer,  and  all  tliese 
facts  were  proven  by  evidence  not  excepted  to,  and  that  at  least 
after  verdict,  a  recovery  would  be  sustained.  In  tort  a  plaintiff  may 
prove  a  part  of  his  charge  and  recover.  McCorrnick  Harvesting 
Machine  Co.  v.  Adete,  542 

REMITTITUR. 

1.    The  entry  of  a  remittitur  is  proper.    Locke  v.  Duncan,        110 

REPLEVIN. 

1.  Upon  a  suit  in  replevin  brought  for  a  certain  stock  of  goods, 
plaintiff  contending  that  defendant  held  the  same  imder  an  arrange- 
ment amounting  to  a  mortgage,  defendant  maintaining  that  tlie 
transaction  was  an  al)solute  sale,  this  court  holds,  there  being  no 
evidence  of  a  tender  to  defendant  of  the  amount  due  him,  that  the 
judgment  for  the  defendant  can  not  be  disturbed.  Edwin  v.  Jacob' 
son,  93 

2.  To  enforce  such  contract,  if  shown,  the  remedy  would  be  in 
equity.    Id,^  93 
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3.  In  an  action  of  replevin  brought  to  recover  a  piano,  the  de- 
fendant alleging  it  to  be  a  gift,  and  the  plaintiff  contending  that 
til  ere  had  been  no  delivery  thereof,  this  court  holds  that  the 
direction  given  by  the  latter  to  the  former  to  take  the  same  from 
his  house,  followed  by  a  removal,  amounted  to  a  sufficient  delivery. 
Phenix  v.  Gillfdlan,  220 

4.*  If  a  replevin  bond  as  given,  gives  a  right  of  action,  although 
it  does  not  contain  all  the  provisions  required  by  a  certain  statute, 
the  signers  thereof  can  not,  when  sued  upon  it,  interpose  the  defense 
that  it  does  not  provide  for  another  cause  of  action.  It  can  not  be 
said  to  be  void  if  good  at  common  law.  Hotz  v.  Bollma7i  Bros,  dt 
Co.,  378 

5.  The  omission  in  the  bond  is  as  to  the  payment  of  costs  and 
damages  for  wrongfully  suing  out  the  replevin  writ;  such  condition 
is  separate^and  distinct  from  the  condition  embodied  in  the  bond 
sued  on.  An  action  will  lie  for  a  breach  of  either,  as  each  condition 
is  an  independent  obligation,  and  a  failure  to  keep  either  is  a  ground 
of  action.     Id. ,  379 

6.  Tlie  affidavit,  writ  and  bond  in  a  replevin  suit  are  a  part  of 
the  same  proceeding,  and  for  the  purpose  of  determining  the  iden- 
tity of  the  bond,  the  date  of  suing  out  the  writ  and  the  court  out  of 
which  it  was  sued,  may  be  considered  together — not  for  the  purpose 
of  supplying  essential  omissions  in  the  bond,  but  to  correct  unes- 
sential recitals  made  for  the  sole  purpose  of  identification  of  the 
bond  with  the  suit.     Jd.,  379 

7.  In  an  action  brought  upon  a  replevin  bond,  the  same  being  in- 
accurate in  certain  particulars,  the  declaration  pretending  to  explain 
such  inaccuracies,  a  general  and  special  demurrer  being  sustained 
thereto,  this  court  holds  said  action  to  have  been  erroneous  and  re- 
verses the  judgment  for  the  defendant.    Id.,  .379 

RIPARIAN  RIGHTS— See  Forcible  Entry  and  Detainer,  1,  2,  8,  4. 

SALES— See  Contracts;  Fraud;  Fraudulent  Sales  and  Conveyances, 
1;  Mortgages,  3,  4;  Replevin,  1,  2. 
-     1.     Whether  a  given  debt  was  an  honest  one,  and  a  sale  made  to 
the  creditor  of  a  stock  of  goods  was  made  in  good  faith,  are  ques- 
tions of  fact  for  the  jury  in  a  given  case.    Locke  v.  Duncan^       110 

2.  A  creditor  acting  in  good  faith  may  take  all  the  goods  of  his 
debtor  in  satisfaction  of  his  debt,  although  he  knows  by  so  doing  he 
leaves  his  debtor  with  no  means  to  satisfy  the  debts  of  the  credit- 
ors.   Id.,  '  »  110 

3.  Where,  in  an  action  of  trespass  against  creditors  of  the  debtor 
attaching  after  the  sale,  such  sale  being  alleged  to  be  fraudulent, 
and  throughout  the  whole  course  of  the  litigation  in  the  court  below 
no  other  defense  is  alleged,  no  attention  will  be  paid  to  the  point 
fii-st  raised  herein,  that  the  defendants  were  not  shown  by  the  evi- 
dence to  have  had  any  connection  with  the  trespass.     Id.,  110 

4.  Contracts  of  sale  whereby  the  seller  undertakes  to  secretly 
retain  title  in  himself,  but  to  give  an  appearance  of  ownership  in 
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the  purchaiier,  are  void  as  to  third  parties.    Fifieldy.  Farmers  Nat, 
Bank,  118 

5.  Where  such  seller  allows  the  property  sold  to  be  attached  to 
the  freehold  in  a  given  case,  and  used  in  a  building  as  part  of  the 
plant,  and  under  a  dc^nl  running  to  the  purchaser,  which  required  the 
same  not  to  be  removed  within  a  certain  number  of  years,  the  sel- 
ler, in  t»quity,  should  be  held  as  having  waived  the  secret  Hen  and 
consentt^d  to  the  machinery  being  used  as  a  part  of  the  manufactur- 
ing plant.     Id.,  •  118 

6.  The  commission  on  sales  made  by  real  estate  brokers  is  the 
basis  of  the  value  of  their  business,  and  the  commission  is  on  the 
value  of  land,  and  not  on  tlie  number  of  tracts  on  his  list,  and  the 
expression  of  an  opinion  by  such  broker  to  a  person  contemplating 
the  purchase  of  an  interest  in  his  business,  as  to  the  amount  of 
profits  to  be  made  in  such  business,  can  not  be  accei)ted  as  a  repre- 
sentation of  a  fact,  but  must  be  looked  uix)n  as  simply  an  opinion, 
and  not  the  basis  of  a  riglit  to  rescind  such  contract  duly  enti^red 
into.    Musick  v.  Gatzmeyer,  329 

7.  The  representations  of  the  seller,  that  the  number  of  properties 
on  his  lx)ok8  has  more  than  doubled  within  a  given  time,  if  untrue, 
to  be  deemed  fraudulent  to  the  exttmt  that  it  may  be  made  ground 
for  rescinding  the  contract,  the  person  to  whom  they  were  made 
must  have  relied  upon  them,  and  have  been  deceived  thereby,  and 
it  must  further  be  shown  that  the  statements  were  relied  upon  to 
the  extent  that  but  for  them,  the  contract  would  not  have  been 
made,  and  this  reliance  on  such  statements  is  a  matter  to  be  proven 
by  tlie  plaintiff,  and  may  be  disproven  by  the  defendant.      Id.,    329 

8.  It  is  proper  to  ask  the  plaintiff  in  sucli  case,  upon  cross-exam- 
ination, the  interest  sold  being  in  a  real  estate  and  insurance  busi- 

■  nt»ss,  whetlier  he  would  have  bought,  had  nothing  been  said  as  to 
the  amount  of  property  on  the  books  for  sale,  or  of  insurance  busi- 
ness being  done.     Id.,  329 

9.  The  right  of  return  of  goods  sold  and  warranted,  exists  where 
the  contract  is  unexecuted,  or  there  is  a  stipulation  that  the  property 
may  be  returned  if  not  found  to  be  satisfactory,  or  the  warranty  was 
accompanied  with  fraud  in  the  sale.  Mayes  v.  Rogers,  Schwartz  d: 
Co.,  372 

10.  If  property  purchased  is  accepted  by  the  vendee,  then,  in  the 
absence  of  fraud,  it  can  not  be  returned.  In  such  cases  the  contract 
of  warranty  exists  during  the  life  of  the  statute  of  limitations,  and 
the  remedy  for  a  breach  is  ujwn  it  alone,  and  not  upon  the  contract 
of  sale.    Id.,  372 

11.  The  right  to  return  property  purchased  with  a  warranty 
before  aecej^tance,  does  not  depend  upon  the  contract  of  warranty, 
or  the  rescission  of  the  contract  in  the  absence  of  fraud,  upon  the  fact 
that  the  property  Is  not  of  the  kind  or  quality  contracted  for.  Such 
being  the  case,  the  purchaser  may  return  the  property,  if  done  within 
a  reasonable  time,  but  in  so  doing  he  does  not  reschid  the  contract. 
Id,  873 
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12.  The  vendee  may,  notwithstanding  such  return,  insist  on  the 
vendor  complying  with  it,  and  on  failure  to  do  so  may  recover  dam- 
ages, or  he  may  refuse  to  receive  or  accept  other  property  after  such 
return  on  the  ground  of  the  failure  of  the  vendor  to  comply  with  his 
contract,  if  the  contract  itself  does  not  reserve  to  the  vendor  such 
right  of  furnishing  other  property  under  the  contract,  and  in  com- 
pliance therewith.  Until  the  vendor  delivers  the  kind  of  property 
purchased,  or  the  property  delivered  is  accepted  by  the  vendee,  the 
contract  of  purchase  remains  executory,  and  the  contract  of  war- 
ranty remains  in  abeyance;  for,  primarily,  the  warranty  only  be- 
comes vitalized  so  that  an  action  may  be  maintained  upon  it  when 
the  contract  of  sale  becomes  executed  by  an  acceptance  of  the  proj)- 
erty,  express  or  implied,    /d.,  873 

13.  Receipt  does  not  always  amount  to  acceptance;  it  becomes  so 
if  the  right  of  rejection  is  not  exercised  within  a  reasonable  time. 
/(/.,  •  373 

14.  This  court  holds  as  proper  a  refusal  to  allow  defendants  to 
show  that  they  had  tendered  back  the  evaporators  in  question,  in 
rescission  of  the  contract  involved,  before  the  present  suit  was  insti- 
tuted, no  fraud  being  claimed,  in  view  of  the  averments  of  the  dec- 
laration that  one  of  the  appellants  had,  before  suit,  purchased  the 
interest  of  the  other,    /d.,  373 

SCHOOLS. 

1.  In  an  action  brought  by  a  teacher  to  recover  a  balance  claimed 
to  be  due  him  on  account  of  salary,  a  wrongful  discharge  being 
alleged  by  him,  this  court  holds,  in  view  of  the  evidence,  that  at  the 
time  of  the  consummation  of  the  contract  in  question,  the  plaintiff 
had  no  certificate  of  qualification  to  tt^ach  for  the  term  of  the  con- 
tract of  service;  that  said  contract  was  illegal,  and  that  the  judg- 
ment in  his  favor  must  be  reversed.     School  Directors  v.  Newman., 

864 
SEPARATE  MAINTENANCE. 

1.  In  view  of  the  evidence  in  the  case  presented,  wherein  a  wife 
filed  a  bill  for  separate  maintenance,  and  herjiusband  filed  a  cross- 
bill for  divorce,  this  court  declines  to  interfere  with  a  decree  dismiss- 
ing both  bills.     Howard  v.  Howard^  453 

SET-OFF— See  Contracts,  16. 
SPECIAL  FINDINGS. 

1.     Where  a  party  desires  special  findings,  his  questions  must  be 

so  framed  as  to  submit  to  the  jury  material  and  controlling  facts. 

Hanewaxiker  v.  Ferman^  17 

3.     Only  special  findings  inconsistent  with  the  general  verdict  are 

of  consequence.     C,  C,  C.  <&  St  L.  By.  Co.  v.  McHenry,  801 

SPECIAL  INTERROGATORIES. 

1.  This  court  holds  as  proper  the  refusal  of  the  trial  court  to  re- 
quire the  jury  to  answer  certain  interrogatories,  the  fact  being  that 
neither  of  the  propositions  submitted,  on  which  the  jury  were  asked 
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to  find  specially,  if  answered  in  the  afKnnative,  could  control  the 
geni*ral  verdict.    St.  L,,  A.  &  T,  H.  R.  R.  Co.  v.  WiHlcelmanHf  270 

STATUTES— See  Railroads,  11,  36,  37,  38. 

1.     One  of  the  rules  of  int*?rpretation  of  a  new  statute*  is  to  con- 

'  sider  the  evils  inti^ndcd  to  be  remedied  bv  its  enactment  and  the 

remedy  sought,  and  to  construe  it  in  such  light.     Boicks  v.  Keator, 

98 
STATUTE  OF  FRAUDS. 

1.  To  be  valid,  a  promise  by  one  to  pay  the  debt  of  another,  mast 
be  in  writing.     Tanquary  v.   Walker,  451 

2.  In  an  action  to  recover  for  labor  and  material  in  connection 
with  the  erection  of  certiiin  houses,  the  fact  beijig  that  the  con- 
tractor built  them  ui)on  land  of  a  third  pei*8on  to  whom  he  sub- 
seciu€»ntly  turned  them  over,  the  latt<»r  agreeing  to  pay  the  indebt^Hl- 
ness  outstanding  against  them,  this  court  holds  that  such  agre(»ment 
was  in  the  nature  of  an  original  undertaking;  was  nut  required  to 
be  in  wi-iting,  and  was  not,  therefore,  void  under  the  provisions  of 
the  statute  of  frauds.    McCasland  v.  Doorley,  513 

STATUTORY  BONDS. 

1.  Statutory  bonds  taken  by  court  officers  will  be  liberal] v  con- 
strued.  Courts  will  look  to  the  meaning  of  the  parties  as  coilectetl 
from  the  instrument  itself,  and  when  the  meaning  is  evident,  will 
reject  or  transpose  insensible  words  and  supply  accidental  omissions 
in  the  way  of  mere  recital.     Hotz  v.  Bolhnan  Bros,  cfc  Co.,  378 

STOCK,  INJURY  TO-See  Railroads,  33. 

STREET  ILVILWAYS. 

1.  In  the  absence  of  constitutional  limitations,  the  legislature 
of  a  given  State  has  the  |X)wer  to  authorize,  at  pleasure,  the  use  of 
streets  for  railroad  purposes.  Citizens  Horse  Rail  way  Co.  v.  City  of 
Belleville,  388 

2.  In  view  of  statutes  named,  this  court  holds  that  the  city  in 
question  had  the  legal  right  and  authority  to  impose  such  terms  and 
conditions  upon  the  strwt  railway  company  referre<i  ti>  as  it  deemed 
best  for  the  interest  of  the  public,  and  that  although  a  given  court 
had  the  power  to  determine  whether  such  terms  and  conditions  and 
the  mode  of  their  enforcement  contravene  established  principles  of 
law  subject  to  which  rule  the  exercise  of  all  subordinate  authority 
exists,  beyond  that,  the  court  could  not  go.    Id. ,  388 

3.  The  words  **  due  process  of  law  "  as  set  forth  in  the  principle 
providing  that  no  person  shall  otherwise  be  deprived  of  his  property, 
have  reference  to  judicial  proceedings  according  to  the  course  and 
usage  of  the  common  law.     Id.,  888 

4.  The  right  and  privilege  to  construct  and  operate  a  horse  rail- 
road in  the  streets  of  a  city  for  the  purpose  of  carrying  passengers 
for  hire,  is  property,  if  such  road  is  constructed  and  completed  in 
accordance  with  the  terms  imposed.     Id,,  388 

5.  The  power  exists  in  a  municipality  to  impose  terms  upon  such 
corporation  as  to  the  time  and  character  of  the  road  to  be  con- 
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structed,  upon  the  fulfillment  of  which  depend  the  maturing  of  the 
grant,  and  while  such  conditions  are  being  fulfilled  \yithin  the  time 
prescribed,  if  there  is  a  limit,  the  grant  remains  inchoate,  and  they 
are  termed  conditions  precedent;  while  those  terms  im]X)8ed,  that 
affect  the  manner  of  operating  the  road  and  its  state  of  repair  after 
its  proper  construction,  are  conditions  subsequent;  in  which  case 
such  a  grant  becomes  vested  property  with  all  the  rights  attached 
that  secure  tangible  property.  In  the  case  presented,  the  condi- 
tions imposed  which  it  is  claimed  have  been  violated,  were  condi- 
tions subsequent,  and  the  grant  had  vested  as  property,  and  could 
only  be  divested  by  due  process  of  law.    2d,,  388 

6.  While  an  ordinance,  when  accepted  by  a  street  railway  com- 
pany, becomes  a  contract,  subject  to  revocation  at  the  will  of  the 
city — such  right  being  reserved — while  the  contract  remains  execu- 
tory, after  such  time,  even  if  the  ordinance  is  considered  merely  as 
a  contract,  it  then  becomes  an  executed  contract  ripened  into  a  per- 
fected grant — vested  property — notwithstanding  the  terms  imi)osed 
therein,  upon  which,  as  vested  property,  the  subsequent  conditions 
continue  to  operate  under  the  law  as  ai)plicable  to  such  conditions, 
and  it  is  not  left  to  one  of  the  parties  to  the  original  contract  to  enter 
judgment  of  forfeiture  of  the  property  of  the  other  party  to  the  con. 
tract  and  thereby  divest  him  of  his  rights.  It  is  a  question  of  fact 
whether  the  cause  of  forfeiture  exists;  and  the  determination  of  that 
question  would  be  for  the  courts  and  not  the  city  to  decide.  Tliere 
would  have  to  be  a  legal  investigation  where  both  parties  could  be 
heard,  and  a  judicial  determination  upon  the- facts  so  developed, 
such  being  "  due  process  of  law."    Id. ,  388 

7.  The  effect  of  the  forfeiture  claimed  in  the  case  presented,  is  to 
render  the  charter  of  defendant  corporation,  and  its  franchise,  inop- 
erative— tantamount  to  an  ouster  from  the  franchise,  viz.,  the  right 
to  "operate  a  horse  railway  in  the  streets  of  the  city  named,"  the  rights 
and  privileges  granted  by  said  city  being  a  vital  part  of  the  fran- 
chise.   Id.,  338 

8.  A  municipality  does  not  stand  in  the  same  relation  to  such  a 
charter  and  franchise  merely  because  it  has  control  of  the  streets, 
that  an  individual  does  who  owns  lands  within  the  line  of  the  right 
of  way  of  an  ordinarily  incorporated  railroad  company.  In  the  latter 
case  the  charter  is  complete  when  granted  by  the  State  and  carries 
with  it,  under  the  law  of  eminent  domain,  the  poxver  to  execute, 
with  or  without  consent  of  such  owner  of  land,  the  franchise.  In  the 
former  case  the  municipality  is  related  to  the  State  as  its  agent, 
invested  with  constitutional  rights  as  well  as  delegated  power,  in 
regard  to  the  right  to  operate  in  the  streets,  horse  railways,  without 
whose  action,  and  by  incorporating  its  consent  in  the  chai*ter  granted 
by  the  State,  the  franchise  is  a  nullity.     Jd.,  888 

9.  Since  the  Constitution  of  1870,  the  right  to  create  and  perfect 
such  a  franchise  as  is  involved  in  the  case  presented,  rests  both  in 
the  State  and  the  municipality,  and  the  consent   of  the  latter  when 
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grantt'd  is  a  part  of  the  franchise,  and  the  fact  that  the  ordinance, 
wlien^arct'pted  by  the  company,  created  a  contract  between  the  par- 
ti(?8  (lot^snot  affect  this  view.     Tlie  charter  of  defendant  is  in  a  sense 

« 

just  as  much  a  contract  with  the  State  as  is  the  ordinance  with  the 
municipality.  The  contract  feature,  however,  is  limited  to  those 
provisions  of  tlie  charter  or  ordinance  relating  to  the  dealings  between 
the  inf^orporati'd  company,  and  the  State  or  municipality  as  such, 
and  does  not  extend  to  those  provisions  relating  to  the  dealing  of 
such  incorporat(»d  company  with  the  public.     Id.,  388 

10.  The  frandiLse  of  the  defendant  company  being  sought  to  W 
involved  in  the  proceeding  herein,  the  attempt  to  enforce  a  forfeit- 
ure should  have  been  in  a  direct  proceeding  by  quo  warranto  under 
Chap.  112,  111.  Stats,     id.,  388 

11.  This  court  holds,  that  a  certain  paper  filed  by  complain- 
ant, called  a  petition,  the  same  being  in  the  nature  of  an  affida- 
vit, in  8ui)ix>rt  of  a  motion  to  the  court  in  charge  through  its 
receiver  in  foreclosure  proceeilings,  to  release  from  its  control  and 
castody,  the  property  of  the  defendant,  in  order  that  the  former 
might  remove  the  tracks,  etc.,  of  the  defendant,  from  its  streets, 
should  in  view  of  its  contents  be  stricken  from  the  files  of  the 
case  jH-esented.    Id.,  388 

TAXATION— See  Municipal  Corporations,  25,  26,  27;  Princtpal  and 
Surety,  6. 

TRESPASS— See  Contracts,  8;  Railroads,  12;  Sales,  3;  Way,  6. 

1.  A  writ  of  attachment  having  been  sued  out,  and  levied  upon 
certain  gcxxls  purchased  by  plaintiff  from  a  debtor  of  defendant, 
such  sale  being  alleged  to  have  l)een  fraudulent  afi  to  the  creditors  of 
the  seller,  this  court  holds,  the  fact  being  that  at  tlie  time  of  the 
levy  the  sheriff  also  levied  another  writ  of  attachment  on  the  same 
goods,  indorsing  on  the  back  of  each  writ  the  same  list  of  goods, 
that  d(»fendant  herein  can  not  evade  responsibility  by  showing  that 
others  participattnl  in  the  trespass  by  suing  out  and  having  levied 
upon  the  goods,  other  writs,  and  that  it  is  liable  in  the  full  amount 
of  the  judj^ment  rendered.     French  d:  Potter  Co.  v.  Duncan,        113 

2.  A  jxH-son  having  the  legal  remedy  in  liis  hands  to  enforce  a 
given  right,  has  no  authority'  to  take  the  remedy  into  his  own  hands 
and  coini)el  compliance  by  destrojMng,  or  threatening  to  destroy,  the 
property  of  another.     Dexter  v.  Heaghney,  205 

3.  In  tlie  case  presented,  this  court  declines  to  interfere  with  the 
judgment  for  the  ])laintiff,  the  questions  involved  being  entirely  of 
fact,  tlie  action  having  been  brouglit  to  recover  for  damages  done 
growing  croj^s,  by  cattle.     Saltenhei^ger  v  Lang,  286 

TROVER— See  Real  Property,  4,  5. 

1.  In  an  action  of  trover  for  the  alleged  wrongful  conversion  of 
certain  personal  property,  the  fact  being  that  plaintiffs  were  the  hold- 
ers of  a  promissory  note  given  by  a  i)erson,  since  deceased,  who 
had  also,  to  st^cure  the  same,  given  a  bill  of  sale  of  certain  property, 
tlie  contention  being  that  the  property  demanded  was  not  included 
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therein,  this  court  declines,  in  view  of  the  evidence,  to  interfere 
with  the  judgment  for  the  plaintiff.    McGraw  v.  Patternon,  87 

2.  A  list  of  the  goods  demanded,  with  price  opposite  each  item, 
the  same  being  used  by  the  officer  who  made  a  demand  therefor, 
should  not  be  allowed  to  go  to  tlie  jury,  even  with  the  caution  not  to 
regard  such  prices,  there  being  a  likelihood  that  they  will  be  in- 
fluenced thereby,  notwitlistanding  such  caution.    7d.,  87 

3.  This  court  holds  that  a  recovery  was  properly  had  for  goods 
held  to  be  sold  upon  commission.     Id,,  il 

TRUSTS— See  Administration;  Corporations,  1. 

TRUST  DEEDS— See  Administration,  7 ;  Building  and  Loan  Asso- 
ciations, 1,  2. 
VARIANCE. 

1.  A  declaration  describing  a  judgment  against  one,  is  not  sup- 
ported by  the  production  of  a  judgment  against  that  one  and  another, 
or  others.  A  material  variance  exists  in  such  case.  Schertz  v. 
First  Nat  Bank,  124 

2.  Where  no  objection  is  made  to  evidence  offered  on  trial,  nor 
variance  argued  in  the  motion  for  new  trial  or  assignment  of  error, 
the  declaration  must  be  held  to  be  sufficient  after  verdict.  C.  C  C, 
d>  St.  L.  By.  Co.  V.  McHenry,  "        301 

8.  The  question  of  variance  between  the  evidence  and  the  decla- 
ration in  a  given  case  cjm  not  be  raised  where  no  objection  and 
exception  was  interposed  to  any  evidence  introduced.  MeConnick 
Harve filing  Machine  Co.  v.  Adele,  542 

4.  This  court  will  not  consider  an  alleged  variance  between  the 
evidence  and  the  declaration  in  a  given  case,  the  same  not  having 
been  pointed  out  on  trial.     Fish  v.  Seeberger,  580 

VERDICTS— See  Judgments  and  Decrees,  2;  Mortgages,  5;  Rail- 
roads, 24. 

1.  When,  in  a  given  case,  the  jury  has  found  facts  upon  which 
their  verdict  must  necessarily  be  based  on  insufficient  evidence  and 
contrary  to  common  reason  and  justice,  it  is  the  duty  of  this  court 
upon  appeal  to  set  aside  such  verdict.     City  of  Peoria  v.  Walker, 

182 

2.  This  court  condemns  the  conduct  of  jurors  and  certain  at- 
torneys in  the  case  presented,  they  having  adjourned  to  a  neighbor- 
ing saloon  after  the  verdict  had  been  sealed  and  before  it  had  been 

•  opened  and  rendered,  and  there  indulged  in  conversation,  and 
**  treats"  at  the  expense  of  one  of  said  attorneys.  McLaughlin  v. 
Hinds,  698 

3.  Such  occurrence,  to  be  used  as  an  objection  to  the  verdict, 
should  be  interposed  before  the  same  is  opened  and  read.    Id.,    598 

WAIVER. 

1.  A  specific  objection  based  solely  upon  a  particular  fact  is 
strictly  a  waiver  of  all  objections  based  upon  other  facts  not  specified 
or  relied  upon.     Boyer  v.  Yates  City,  115 

WAREHOUSEMEN-«ee  Carriers,  1. 


V 
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WARRANTY— See  Sales. 
WAY. 

1.  A  tenant  can  not  grant  a  valid  easement  over  tlio  land  of  the 
ownir  without  authority  from  him.  .  Drda  v.  ,.^..iuidt,  267 

2.  One  asserting  the  act  of  dedication  by  a  tenant  mtist  show  his 
authority  to  so  delicate;  failing  in  this,  no  interest  pa^sses  in  Uie 
realty  as  against  the  owner  or  any  one  purchasing  under  him.     Id, 

267 

3.  The  use  of  a  private  way,  w^ithout  a  claim  of  right  to  such  use, 
is  not  of  such  adverse  character  as  will  form  the  basis  of  a  prescript- 
ive right.     M,  267 

4.  The  fact  that  others  passed  over  the  land  in  question  at  the 
locus  in  quo  can  not  affect  the  question  in  a  given  case  as  to  whether 
the  defendant  had  an  easement  therein.     Id,,  2G7 

5.  The  question  in  such  case  as  to  the  use  of  the  land,  and  whether 
an  easement  had  been  acquired  by  dedication  or  by  prescription,  are 
for  the  jury.     Id. ,  267 

6.  In  an  action  of  trespass  touching  certain  real  estate,  defendant 
claiming  a  right  of  way,  this  court  holds  that  there  was  no  error  of 
wliich  defendant  could  complain  as  to  the  apportionment  of  costs 
therein,  and  declines,  in  view  of  the  evidence,  to  interfere  with  the 
judgment  for  the  plaintiff.     Id,,  267 

7.  The  maintaining  of  gates  at  the  entrance  of  a  way  excludes 

the  presumption  of  the  dedication  thereof  to  the  public.     Schmis-  * 

8uer  V.  Penn,  278 

8.  In  an  action  brought  to  foreclose  a  mortgage  given  to  secure 
a  note  given  as  part  consideration  for  the  purchase  of  the  lands  in 
the  mortgage  described,  the  defendant  contending — the  deed  con- 
veying said  lands  being  in  the  statutory  form,  and  to  be  deemed  as 
a  covenant  against  incumbrances — that  there  was  an  incumbrance 
upon  the  proptjrty  in  the  nature  of  a  private  way,  this  court  holds,  in 
view  of  the  evidence,  the  existence  of  such  way  being  shown,  that 
the  same  is  not  included  in  the  term  highway  as  used  in  Sec.  10  of 

the  Conveyance  Act,  and  that  said  incumbrance  constituted  a  breach  % 

of  the  imphed  covenant  in  the  deed  in  question.     Id. ,  278 

9.  Such  defense  may  be  set  up  in  answer  to  a  bill  to  foreclose  a 
mortgage  given  to  secure  the  purchase  price.     Id. ,  278 

10.  Where  in  such  case  the  evidence  shows  the  defendant  to  have 
been  damaged  by  reason  of  the  existence  of  such  right  of  way,  the 
extent  thereof  should  be  set  off  against  the  amount  of  the  notes 
sued  on.     Id.,  278 

WIIXS — See  Jurisdiction,  5.  j 

WITNESSES— See  Master  and  Servant,  8. 

1.  Upon  cross-examination  of  a  witness  to  develop  the  fact  of  his 
interest  in  the  suit,  it  was  the  interest  of  the  witness  as  he  then  un- 
derstood it  that  was  proper  to  be  considered  by  the  jury,  and  the 
fact  that  he  was  mistaken,  as  was  subsequently  discovered,  as  to 
such  interest,  did  not  affect  the  propriety  of  the  cross-examination. 
MarschalJ  v.  Laughran,  29  j 

WRITS  OF  CERTIORARI— See  Appeal  and  Error,  9.  ' 
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